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STATEMENT OF THE CASE

An indictment was returned against the plain-

tiff in error at Juneau, Alaska, on October 11, 1921,

charging that on July 1, 1921, he '' did, the said

Peter Sekinoff being then and there over the age of

sixteen years, knowingly, wilfully, wrongfully, un-

lawfully, feloniously carnally know and abuse Sonia

Malachoff, the said Sonia Malachoff being then and
there a female person and then and there under the



age of sixteen years, to-wit, of the age of eleven

years, and the said Peter Sekinoff not being then

and there the husband of said Sonia Malachoff."

The indictment states in its heading that it is

based on ''Section 1894, C. L. A.," or Compiled Laws

of Alaska, 1913, which section reads as follows:

*'Sec. 1894. That whoever has carnal

knowledge of a female person, forcibly and

against her will, or, being sixteen years of age,

carnally knows and abuses a female person

under sixteen years of age, with her consent,

is guilty of rape."

Defendant was tried on October 19-20, and the

jury returned a verdict of Guilty of Assault with

Intent to Commit Rape. A motion for new trial was

denied and he was sentenced to serve six years in

the penitentiary.

The evidence in the transcript shows the defend-

ant is a Russian from the Black Sea region, but a

few years in the United States, and unable to speak

or read and write the English language. The prose-

cuting witnesses, the Malachoffs, are also of Rus-

sian blood, but born and raised at Sitka, Alaska.

They speak the English language, and arQ other-

wise well acquainted with the customs and laws of

the region in which they live, and therein had a very

great advantage over the defendant. The latter is

a miner and has engaged in that work in various

parts of the Territory of Alaska ; he had also accum-
ulated a small sum of money. The evidence shows
the Malachoffs were in need of money and got it

from Sekinoff through pretending friendship for



him as one of their own nationality ; at their request

he loaned them some $850.00, for which they gave

him their note and a mortgage on a worthless piece

of real estate. No part of the loan has been repaid.

The Malachoffs have six children ; defendant was
a frequent visitor at their house and the children

all seemed fond of him. Things went along in a

friendly way, the Malachoffs seeking to get him to

invest in a mine they claimed to own at Sitka, and ir

other enterprises, until their note became due, and
Sekinoff sought to recover interest, rent, or some
return on the loans. On the very day that Sekin-

off's attorney visited the Malachoff house to get an

understanding about the return of his loan, or some
payment thereon, the Malachoffs went to the offi-

cials to make complaint against him for this of-

fense.

Mrs. Malachoff is the moving influence in the

case ; her character is mildly sketched by Mrs. Kash-
averoff, who has known her for many years, P. 77,

Tr., and by her own offensive language in relating

her story of an alleged attempt by Sekinoff to rape

her person, at some time prior to the date when she

wheedled him out of $850.00,—the loan made to her

and her husband by Sekinoff. Notwithstanding

this alleged assault upon her honor, Mrs. Malachoff

testified she dissembled and hid the facts from her

own husband while they were getting the loan, and

after that date until the time for payment, and ever

then until something was needed to support the

same kind of a story told by her daughter. Then and

not until did she relate her own evil and utterly im-

material story to the court and jury.



SPECIFICATION OF ERRORS

Counsel for Plaintiff in Error intends to urge

and assert the following as the most potent of those

errors committed on the trial below:

I

Insufficiency of the evidence to justify the ver-

dict and that the verdict is against the law.

II.

Error in law occurring at the trial and excepted

to by the defendant.

III.

Error in the court in giving instruction number
XI, excepted to.

IV.

Error in giving instruction number XIII, except-

ed to.

V.

Error in refusing to give instruction set out as

number III. in the Assignment of Error herein.

VI.

Error in instructions XI. and XIII., in failing and
refusing to give full and sufficient instructions on

the law of attempts to commit the crime charged, or

included crimes, or in the lessor degrees thereof.

VII.

Error in the court in instructing the jury that

it might find the defendant guilty of assault with in-

tent to commit rape under the indictment in this

case.

VIII.

Error of the court in not giving, of its own mo-
tion, those statutory charges required by the laws



of Alaska, stated in paragraphs 7, 8, and 9 in the

Assignment of Errors in this case.

IX.

Error in overruling the motion for a new trial.

X.

Error in receiving the verdict of the jury herein

finding the defendant guilty of assault v^ith intent

to commit rape, and in pronouncing sentence against

the defendant upon such verdict.

POINTS AND AUTHORITIES

1. Insufficiency of the evidence to justify the

verdict and that the verdict is against the law.

Upon the making of the motion for a new trial the

foregoing statutory objection was urged in support

thereof and overruled, and assigned as error. P. 159,

Tr.

The record shows that only a single witness, Sonia

Malachoff, the prosecuting witness, testified to any
material fact against the defendant, connecting him
in any way with the crime charged. The record

also shows the jury utterly refused to accept her

story as true, and refused to return a verdict based

on her evidence; but misled by the hearsay state-

ments of other impressive witnesses and the mis-

leading instructions of the court, found defendant

guilty of an independent crime, not included in that

charged in the indictment.

The defendant was charged with the crime of

statutory rape upon the person of Sonia Malachoff,

at Juneau, Alaska, on the 1st day of July, 1921, as
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stated in the indictment, P. 1, Tr.

No direct evidence in relation to the crime charg-

ed was offered by any witness, except by Sonia Mal-

achoff, the prosecuting witness, and Sekinoff, the

defendant. She swore to the facts positively, show-

ing the actual commission of the crime of Statutory

rape upon her person, with her consent, five or six

times, at as many different times, beginning in the

month of May, 1921, while the defendant as posi-

tively denied the facts alleged by her.

(a) HEARSAY TESTIMONY BASIS OF CONVICTION

Mrs. A. P. Kashaveroff, a member of the board

of Childrens Guardians, and Mrs. S. M. Malachoff,

the mother of the prosecuting witness, were called

by the Government and allowed to repeat at great

length and with much force, certain conversations

they had with Sonia Malachoff, at a date long after

the commission of the crimes charged, and were per-

mitted without objection to relate the inquiries they

made and the answers thereto, to the jury. Their

whole testimony, (Pages 73 and 81, Tr.) is the

rankest hearsay and in violation of the rule stated

by this court in another Alaskan case of this kind.

Callahan v. United States, 240 Fed. 683.

In the Callahan case the court said:

''In the case at bar there is entire absence

of circumstances to justify the admission of

testimony such as that given by Laura Har-

rington. The statement of which she testified

was made to her, not as a complaint, not as an

expression of outraged feeling, not under excite-

ment produced by an external shock, but pure-



ly as a matter of interesting information in a

casual conversation between two intimate

friends. It cannot be said that its ad-

mission was harmless error, for the

plaintiff in error and Grace Carey were the

only witnesses who testified concerning what
transpired between them. Their testimony was
sharply contradictory, and the evidence of

Laura Harrington was admitted for the pur-

pose of corroborating the testimony of Grace

Carey."

Calahan v. United States, 240 Fed. 683 (685).

In an Oregon case (State v. Sargent, 32 Ore. 110;

49 Pac. 889). the court said:

''In the case at bar, Mrs. Robbins, by a

sweeping sentence, in effect testified to all that

the two girls had told her concerning the al

leged assault upon Bessie by the defendant, and

under the rule it was error to permit it. This

could not be deemed less than a repetition of the

children's narrative of the occurrence, and

therefore subject to the very pertinent objec-

tion that it was hearsay. It was proper for the

mother to testify to the fact that Bessie had

made the disclosure, and to describe her manner

and appearance at the time, and the condition in

which she found her person upon examination

made, but not to relate what the girls had told

her touching the particulars of what transpired

relative to the alleged assault. For this error

the case must be reversed."

State V. Sargent, 32 Ore. 110; 49 Pac. 889.
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An attempt was made by the prosecution to get

from Mrs. Malachoff, the mother of the prosecuting

witness, one pretended fact of corroboration con-

cerning the presence of seminal matter on the under-

garments of her daughter. (P. 84, Tr.) She said

that weeks after these soiled clothes had been placed

in the mass of dirty garments she did the family

washing and then saw this seminal stain upon them.

But these and other dirty clothes had lain in this

mass for weeks, and not even this willing witness

could positively recognize the matter mentioned as

such male fluid, or swear that it might not have ori-

ginated from other sources, or what it was or where

it came from. No special examination was made to

ascertain its character; it was not connected in any

way with the defendant, or with his alleged activi-

ties with her daughter, and no court should commit
an accused person to the penitentiary on such far-

fetched and flimsy evidence.

There is not a scintilla of evidence from any other

source in support of the girl's charge against the de-

fendant. No other witness states a single fact in

support of the material evidence testified to by her.

No other witness in this case states a single fact in

support of the charges of the Malachoff woman.
Neither the girl nor the mother support each other

in a single material fact, on the main charge neces-

sary to the conviction of the defendant.

There is no corroborating testimony anywhere
in the record in support of Mrs. Malachoffs belated

charge that defendant had once attempted to com-

mit a rape on her person (P. 89, Tr.) She did not

relate that doubtful, suspicious and prejudicial



11

story until long after she had persuaded the defend-

ant to loan her and her husband the $850.00 men
tioned in the evidence ; nor until defendant had em-

ployed an attorney to secure repayment of principal,

interest, or rentals, (P. 129, Tr.) nor until the

charge had been made by her daughter, nor until it

became necessary to bolster up the latter's weak
story. She did not disclose that horrid attack upon

her honor to her husband when it occurred, nor du^

ing the period when she and her husband were en-

gaged in securing the loan, and attempting to per-

suade the defendant to assist them in their Sitka

mining venture.

Upon the material facts necessary to convict the

defendant under the charge in the idictment, the

Malachoff girl, alone and without corroboration,

made the statements of alleged facts. The defend-

ant, unable to speak English, gaining his knowl-

edge of the charge through an interpretor, denied

the charges and the testimony of the girl quite as

positively, and with such effect that the jury re-

fused to convict on the girl's testimony, which they

evidently disbelieved.

(b) THE JURY DISBELIEVED THE PROSECUTING WITNESS

The charge was statutory rape with her consent.

If the girl told the truth that offense was consu-

mated some time in May, a week after school ad-

journed on May 14th. (P. 13, Tr.) She testified

that on 5 or 6 occasions thereafter she returned to

his house and voluntarily consented to other com-

pleted acts of a similar nature. She testified to a

.complete crime of rape on each occasion, to penetra-
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tion and consumation. She was calm, collected and

clear in her statements, and if her testimony, under

the circumstances, could be believed by the jury

there was no doubt of the completion of the consu-

mated crime of rape each time.

But the jury did not believe her evidence—they

found the crime of rape had not been committed as

sworn by her. But owing to the volubility of the

hearsay evidence from two women, one of them a

member of the Board of Childrens Guardians, the

jury felt it incumbent upon them to do something,

so they found him guilty of assault with intent,

—

that being the only other crime under the instruc-

tions of the court upon which they could find him

guilty. Where the jury disbelieves a sole witness in

the major and important part of her testimony,

where she is cool, collected and positive, it ought not

to be permitted to believe in the minor and less im-

portant part and to find a verdict of guilty thereon.

A case identical with this, in that respect, is State

V. Mitchell, 54 Kan. 516; 38 Pac. 810, where the Su-

preme Court of Kansas said

:

'The prosecuting witness testified posi-

tively to the completed offense of rape, com-

mited in the small space above described in this

buggy box. The jury, notwithstanding her pos-

itive testimony, acquitted the defendant of the

charge of rape, convicting him, however, of an

attempt. In so doing they have found against

the truth of her statements as to the principal

fact testified to, while accepting her testimony

as to minor matters. The explanation, and the
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onl}^ explanation, offered by the state for this

result, is that the jury must have regarded her

statements as to the manner in which the of-

fense was committed as incredible, and that

they accepted so much as might have been true.

The liberties of citizens ought not to be taken

away, and severe punishment inflicted, on such

testimony. The prosecuting witness knew, if she

knew any fact connected with this matter,

whether or not the main offense charged had

been committed. If it had not, in fact, then she

wickedly and corruptly sought to convict the

defendant by perjury of that of which he was
innocent, and she is utterly unworthy of belief.

There is no other testimony in this case of any

fact or circumstances, or of any act or declar-

ation of the defendant, which is inconsistent

with his entire innocence of any offense. The

conviction, therefore, rests solely on the testi-

mony of a witness whom the jury by their ver-

dict have discredited and disbelieved as to the

most important fact stated by her on the wit-

ness stand, and the fact concerning which,

above all others, she could not possibly be mis-

taken. This court will not uphold a judgment

resting for its only support on such a founda-

tion."

State V. Mitchell, 54 Kan. 516; 38 Pac. 810.

In this case the jury did not believe the girl's maj-

or story, but compromised with its duty and de-

fendant's rights, under the mistaken instruction of

the court giving them that chance, and the hearsay

evidence of the two women witnesses, one of whom
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was frankly denunciatory of the crime, and both

voluble in repeating the girl's story with emphasis.

(c) CONVICTION ON SIX DIFFERENT CRIMES PROVED

Another defect in, and insufficiency of, the evi-

dence, and that the verdict was against the law, is

established by this record in this: The indictment

charged specifically that the statutory rape was
committed on July 1st, 1921 ; the evidence of the girl

was that the first consumated act was some time in

May, a week after school closed on May 14. (P. 12,

Tr.) She then testified positively that other com-

pleted acts occurred subsequently, and narrated the

facts of the other crimes to the jury. (P. 20, Tr.)

No election was required by the court of any specific

act as the act to be submitted to the jury, no instruc-

tion limiting the attention of the jury to the act of

July 1st, and no evidence showing specifically that

either of the acts occurred on that day, or any other

particular day was introduced.

As a matter of fact the court instructed the jury

in paragraph V. of the instructions that the proof

of rape must be of an act *'at the time and place men-
tioned in the indictment"-to-wit, July 1st, 1921,

but in the next paragraph, number VI, the instruc-

tion was changed and the court there said

:

"I instruct you that the exact date of the

occurrence of the crime charged, if you find be-

yond a reasonable doubt that it did occur, is not

necessary to be shown provided it is established

beyond a reasonable doubt that it did occur

within three years prior to the finding of the

indictment in this case. By that I mean that
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the prosecution is not obliged to prove that the

crime was committed exactly on the first day

of Jul}'', 1921, as laid in the indictment, but

may prove the crime to have been committed

any time within three years," etc.

Under these instructions, there being no election

required of any date or act, the jury were free to

choose different dates and different crimes, in ar-

riving even at the verdict which they returned. In

other words one juror may have based his verdict

of assault with intent, on the act in May, another on

another act on another date, and so on for the six

different acts of rape testified to by the girl.

In an exactly similar case the Criminal Court of

Appeals in Oklahoma reversed the verdict saying

:

*ln this state a person may be tried for

and convicted of only one offense at a time.

Rape is not continuous offense, and whilst in a

prosecution for statutory rape proof of other

acts of intercourse, occurring both prior

to and subsequent to the one relied upon

for a conviction, may be proved for the

purpose of showing the intimate rela-

tions between the parties, etc., the conviction

must be based solely upon one of such acts

and not all of them, and it is error prejudical

to the defendant, where no election of acts is

required, to instruct the jury in effect that a

conviction should result from proof beyond a

reasonble doubt of any of such acts."

Smith V. State (Okla.) 201 Pac. 663.

Montour v. State 145^ Pac. 811: 11 Okla, Cr.

376.
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Sec. 2150 and 2153, Compiled Laws of Alaska,

1913, do not change this salutory rule. Section

2150 requires:

''Sec. 2150. That the indictment must be

direct and certain as it regards: First. The

party charged; Second. The crime charged;

and Third. The particular circumstances of the

crime charged when they are necessary to con-

stitute a complete crime."

And Section 2153 requires:

"Sec. 2153. That the precise time at which

the crime was committed need not be stated in

the indictment, but it may be alleged to have

been committed at any time before the finding

thereof, and within the time in which an action

may be commenced therefor, except where time

is a material ingredient in the crime."

The general form of the indictment used in this

case is prescribed by Section 2148, Comp. L. Alas-

ka, 1913, where a specific date is required by the

statute, and while it may be ''the precise time at

which the crime was committed need not be stated in

the indictment, but it may be alleged," etc., still in

this case, following the statutory form, it was al-

leged, and ivas not proved; there was, therefore a

failure of sufficient evidence to make the case

charged ; the proof of other and different crimes at

other and different times, further served to mislead

the jurors and secure a verdict in a case where they

had six different crimes to choose from to get one to

their notion.
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2. The trial court erred in giving instruction

number XL to which proper objection was made and

an exception allowed;

Instruction XI was given in the following form:

''XI."

''A section of our statute provides that in

all cases of criminal prosecutions the defendant

may be found guilty of any crime the commis-

sion of which is necesarily included in that with

which he is charged in the indictment or of an

attempt to commit such a crime ; and a further

section provides that whoever assaults another

with intent to kill or commit rape or robbery

upon the person so assaulted, shall be im-

prisoned, etc,"

"I charge you that the crime of assault

with intent to commit rape is necessarily in-

cluded in the crime of rape as charged in the

indictment in this case, and if you, after a care-

ful consideration of all the evidence produced

before you under the instructions I have here-

tofore given you, conclude that the defendant is

not guilty of the crime of rape as charged in

the indictment, you should consider wheth-

er he is guilty of the crime of assault with in-

tent to commit rape; and in this connection I

charge you that where a female is capable of

consenting under the law, there cannot be an

assault to commit rape if she consents, but in

a case where the female is under the age of

consent—that is under the age of 16 years, the

law steps in and says she is incapable of assent
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—the law, in other words, resists for her."

(P. 153, Tr.)
(a) ASSAULT WITH INTENT TO COMMIT RAPE

The indictment in this case was carefully drawn
under the second clause in Section 1894, Compiled

Laws of Alaska, 1913, which is as follows:

''Sec. 1894. That whoever has carnal

knowledge of a female person, forcibly and

against her will, or, being sixteen years of age,

carnally knows and abuses a female person und-

er sixteen years of age, with her consent, is

guilty of rape.''

The charging part of the indictment, under the

last clause of Section 1894, above italicised, reads

as follows

:

'The said Peter Sekinoff, at or near Ju-

neau within the said District of Alaska, and

wathin the jurisdiction of this court, on the

first day of July, in the year of our Lord one

thousand nine hundred and twenty one, did the

said Peter Sekinoff, being then and there over

the age of sixteen years, knowingly, wilfully,

wrongfully, unlawfully, feloniously carnally

know and abuse Sonia Malachoff, the said So-

nia Malachoff being then and there a female

person and then and there under the age of six-

teen years, to-wit, of the age of eleven years,

and the said Peter Sekinoff not being then and

there the husband of said Sonia Malachoff."

A comparison of the law with the charging

part of the indictment demonstrates that the plead-

er was careful to charge that the rape was statutory,

merely, and "ivith her consent,'' as the statute pro-
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vides, and as stated in her evidence. Under that

statute and indictment was it error to instruct the

jury, as was done in instruction numbered XI, here-

in, that ^'assault with intent ot commit rape is neces-

sarily included in the crime of rape as charged in

the indictmerit in this case?''

Counsel admits that such an instruction to an in-

dictment drawn under the first part of Section 1894,

supra, would be proper, for such an indictment must

have alleged the rape was done '

'forcibly and against

her will," but where the indictment charges, as in

this case, that it was ''with her consent," and the al-

legations of the indictment specially negative force

or anything approaching it, or "an assault," the rule

seems to be the other way.

True, the indictment in this case contains words

charging that defendant did "knowingly, wilfully,

wrongfidly, unlawfully, feloniously carnally know
and abuse Sonia Malachoff," but purposely avoids

any reference to force or assault against her will.

The Statutes of Alaska provide. Compiled Laws,

1913:

"Sec. 2150. That the indictment must be

direct and certain as regards: First. The

party charged; Second. The crime charged;

and Third. The particular circumstances of

the crime charged when they are necessary to

constitute a complete crime."

Now the indictment in this case is direct and cer-

tain with regard to, first, the party charged, second,

the crime charged, and, as defendant's counsel

thinks, third, as to the particular circumstances of

the crime charged, being necessary to constitute the
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complete crime attempted to be charged. The fault

is not with the indictment—it honestly states the

fair purpose of the prosecuting attorney—the fault

lies with the instruction which attempts to authorize

the jury to find a verdict under a good indictment

for an offense not included in it either by the law or

the intent of the pleader.

The instruction informs the jury that assault with

intent to commit rape is necessarily included in the

crime of rape as charged. ( ''and if you, after a care-

ful consideration of all the evidence produced before

you under the instructions I have heretofore given

you, conclude that the defendant is not guilty of the

crime of rape as charged in the indictment, you

should consider whether he is guilty of the crime of

assault with intent to commit rape, etc.'"

)

The jury did find the defendant not guilty of the

crime of rape, even on the positive evidence of the

girl that he was guilty of six consum.mated and com-

plete offenses, because her testimony was so incred-

ible as not to be believed—but upon the prejudice of

the hearsay testimony of Mrs. Kashaveroff and
Mrs. Malachoff's charges of another crime against

her, and upon the error in the charge of the court,

they found him guilty of an offense which the dis-

trict attorney and the law did not intend to charge
in that indictment.

The indictment in this case does not contain any
statement ''as to the particular circumstances of the

crime charged where they are necessary to consti-

tute a complete crime," of an included crime of "as-

sault with intent to commit rape."

State V. Russell, 64 Kan. 798; 68 Pac. 615.
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People V. Akin, (Cal.) 143 Pac. 795.

In the California case the court said

:

^'Defendant is charged with having had
carnal intercourse with a female under the age

of consent and he was convicted of "assault

with intent to commit rape." Several reasons

are urged by appellant for reversal, but the

most serious question, which is not discussed or

suggested at all, is whether the verdict is with-

in the scope of the information, in other words

whether the defendant was convicted of a dif-

ferent crime from that charged against him.

(1) The charging part of the information is

that :

*^The said Jack Akin did on or about the

12th day of May, A. D. 1913, at Butte County

and State of California, and before the filing

of this information, wrongfully, unlawfully,

wilfully, and feloniously accomplished an act

of sexual intercourse with one Nora Heckart,

the said Nora Heckart being then and there a

female under the age of sixteen years, to-wit, of

the age of eleven years, and not being then and
there the wife of the said Jack Akin."

''It is thus to be seen that the element of

force is not charged, as indeed it is not required

to constitute the offense of rape on the person

of a female under the age of consent. The
crime of assault with intent to commit rape

necessarily implies, however, the use of force

and violence, and negatives the idea of consent

upon the part of the victim. Of course, if th^

defendant had been charged with rape on the
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person of an adult, the element of force would
have been included in the charge, and thus the

information would have comprehended the

crime of which he was convicted. Or, if the de-

fendant had been convicted of an "attempt to

commit rape," we could say that it was covered

by the charge, because every crime includes an

attempt to commit said crime. But ''an assault

implies repulsion, or at least want of consent

on the part of the person assaulted." People v.

Dong Pok Yip, 164 Cal. 146; 127 Pac. 1032."

The court further said of the principle involved

in that and in this case

:

'The same criticism might be made of the

instruction given here, but in addition we think

the verdict does not respond to the averments

of the information. This is not a technical ob-

jection, but it goes to the fundamental right of

the defendant to be formally charged with tb^

crime of which he may be convicted."

And in the case of State v. Pickett, 11 Nev. 255;

21 Am. Rep. 754, cited in the Akin case, the opinion

by Judge Beatty lays down the rule we think is ap-

plicable to the case at bar:

"By virtue of the provisions of sections

2464 and 2037, this defendant might have been

convicted of an "attempt to commit rape," even

if the child consented to all he did; but it was
error to instruct the jury that he could be con-

victed of "asault with intent," etc, in that case.

There can be no assault upon a consenting fe-

male, although there may be what the statute

designates a rape."
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That case was reversed for the error in giving an

instruction similar to the one given in the Akin case,

and almost identical with that given in the case at

bar.

(b) AN ATTEMPT IS AN INCLUDED CRIME

In the first paragraph of instruction XI com-

plained of, the trial court told the jury

:

''A section of our statute provides that in

all cases of criminal prosecutions the defendant

may be found guilty of any crime the commis-

sion of which is necessarily included in that

with which he is charged in the indictment

or of mi attempt to commit such crime ;'^ etc.

The court then instructed the jury fully on the

supposed included crime of ''assault with intent to

commit rape," but gave no instruction to the jury,

whatever, on the included crime of attempt to com-

mit the crime charged in the indictment. The court

wholly withheld from the jury the included crime of

attempt, and in the last instruction, Number XIV,

told the jury (P. 156, Tr.)

:

''I hand you three forms of verdict, 1. find-

ing the defendant guilty as charged in the in-

dictment; 2. finding the defendant guilty of

assault with intent to commit rape ; and, 3. not

.
guilty."

'

The instruction number XI, on the subject of at-

tempt was so clearly an error, from its want of state-

ment, and by reason of the failure of the judge to

submit it to the jury, that it seems to prove itself.

This failure on the part of the court shows that he

mistook the element of "assault" for that of "at-
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tempt"—that he instructed them on assault instead

of attempt through the hurry of the trial.

Sections 2073 and 2074, Compiled Laws of Alaska'

1913, provide for the punishment of attempts to

commit crime in general provisions so attempt is an

included offense under section 2269 to every sub-

stantive crime in the criminal code.

''Sec. 2269. That in all cases the defend-

ant may be found guilty of any crime the com-

mission of which is necessarily included in that

with which he is charged in the indictment,

or of an attempt to commit such crime.''

There may be substantive statutory crimes in the

Alaska penal code which do not necessarily include

another crime, except an attempt, but none can be

found which does not include an attempt. For in-

stance: Sec. 1894, under which the indictment in

this case was drawn, states two separate substan-

tive crimes,—rape, ^'forcibly and against her 2vUl"

and statutory rape on a female under sixteen, '^ivith

her consent,'' the first of these substantive crimes

contains four included crimes:—attempt, assault

with intent, assault and battery and simply assault

;

the second substantive crime, rape "with her con-

sent," contains only the single included crime of at-

tempt. The court, however, instructed the jury, in

effect, that both the first and second substantive

crimes in the section necessarily included all the in-

cluded crimes of both.

And right there is where the court erred;

( 1 ) Of course, an indictment may he found under

Section 1894 for assatdt with intent to commit rape

upon any female over or under 16 years of age, fore-
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ibly and against her will, but it must be found under

the first clause of that section, and not under the

second.

( 2 ) If an indictment is returned for rape on any

female, whether over or under the age of sixteen

years, forcibly and against her will, the substantive

crime charged will fiecessarily include the lesser

crimes of assault with intent to commit rape, assault

and battery, simple assault, and attempt to com-

mit rape.

(3) But where the substantive crime charged

in the indictment is that of statutory rape, upon a

girl under sixteen years of age, with her consent, as

in this case, the only lesser crime necessarily in-

cluded therein is attempt; the element expressed by

the words "forcibly and against her wilV^ is wholly

excluded, purposely and by the plain language and
logic of the law.

(4) Again, the indictment in this case was cor-

rectly drawn, upon the facts as the United States

Attorney had them from the prosecuting witness,

under the second clause of Section 1894; the erroi^

in the case was committed in giving an instruction

which had no application to the second, but only to

the first, clause of Section 1894, and to the substan-

tive crime there charged, and refusing an instruc-

tion pointing out the error.

The Supreme Court in a Kansas case said

:

''In a prosecution for statutory rape, where

there was evidence tending to show no more

than an attempt, it was held to be the duty of

the court to instruct the jury as to the law of

attempt to commit the offense, although the
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defendant had not asked for such an instruc-

tion:'

State V. Grubb, 55 Kan. 678; 41 Pac. 951.

State V. Langston, 106 Kan. 672; 189 Pac. 153.

(c) LESSER CRIMES INCLUDED IN THAT OF ASSAULT WITH
INTENT

Even if it be conceded the court correctly gave

the instruction upon assault with intent to commit
rape, the court erred in failing and refusing to give

an instruction to the jury on the lesser degrees of

crime included in that crime. Assault and battery

and simple assault are made crimes in Alaska by

the provisions of section 1905, Compiled Laws of

Alaska, 1913, and both are clearly included in and

are lesser degrees of the crime of assault with intent

to commit rape or any other substantive crime based

upon an attack on the person. Of course both as-

sault and assault and battery are necessarily in-

cluded in a charge,

—

"Sec. 1898. That whoever assaults an-

other with intent to kill, or to commit rape or

robbery upon the person so assaulted, shall be

imprisoned," etc.

When the court instructed the jury they might

find the defendant guilty of assault with intent to

commit rape under the above section, they should

also have been instructed under the statutory rule

that they might find him guilty of lesser and in-

cluded crimes in that offense, for section 2252 of

the Alaska Code of Criminal procedure declares:

"Sec. 2252. That when it appears that

the defendant has committed a crime, and there

is reasonable ground of doubt in w^hich of two



27

or more degrees he is guilty, he can be convicted

of the lowest of those degrees only."

And no such instruction was given in this case,

neither in XI or XIII, complained of, or at all, and

the giving of those instructions, in the manner in

which they were given, is equivalent to a refusal to

give correct instructions.

And in Arizona:

''(7) The court in its instructions should

declare fully the law upon every degree of

homicide of which the accused could be convict-

ed, which is supported by evidence. State v.

Baker, 13 Mont. 160; 32 Pac. 647; 2 Cyc. 1065,

notes 39, 40 and 41, and Id., 1063, note 26."

"It is the duty of the trial court to clearly

define the grades of the offense included in the

indictment of which the accused, under the evi-

dence, may be convicted. Under the indictment

and the evidence in this case, the accused could

have been convicted of any degree of homicide,

or acquited. * * * '' The court gave no instruc-

tions presenting the phases of the testimony ap-

plicable to voluntary manslaughter, excusable

homicide, justifiable homicide, nor inevitable

accident or misfortune; nor did the court in-

struct the jury upon the phase of the case pre-

sented assuming the arrest or attempted arrest

to have been unlawful and without legal author-

ity; and, in the absence of such instruction, we
deem substantial rights have been denied ap-

pellant from which we presume he has suffered

material injury."

"For which errors in the instructions as
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given and the failure of the court to instruct

as intimated above, the judgment of the trial

court is reversed/' etc.

Stokes V. Territory, 14 Ariz. 242; 127 Pac. 742.

An identical case with the one at bar is that of

People V. Watson, 125 Cal. 342; 57 Pac. 1071, where

the Supreme Court of California said

:

'This defendant's position upon the mat-

ter under discussion is much stronger than we
find in those cases where the court fails to in-

struct at all upon the question. In some of

those cases it has been held that the defendant

should have asked for an instruction directed

to the particular point. But in the present case

the giving of the instructions we have quoted is,

in substance, the equivalent of a refusal to give

an instruction authorizing the jury to find a

verdict of guilty against the defendant under

the aforesaid sections of the Penal Code, pro-

vided the evidence justified it. * * * * The trial

judge, of his own motion, should inform the jury

in every case as to all the particular crimes in-

volved in the information which the evidence to

any extent tends to support. Such is a most com-

mendable practice; but here we are not con-

cerned in that matter, for we have a case much
stronger than one where the court did not act at

all. It is not a case on non-action, but errone-

ous action. For the foregoing reasons, the

judgment and order are reversed," etc.

People V. Watson, 125 Cal. 342; 57 Pac. 1071.

Musgrave v. Territory, 12 Ariz. 123; 100 Pac.

440.
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State V. Frazier, 50 Kan. 87; 36 Pac. 58.

Territory v. Nichols, 3 N. M. 103; 2 Pac. 78.

In State v. Vinsant, 49 Iowa 241, which was a

prosecution for rape, the court says:

''Whoever is charged with the crime of

rape is charged with all that constitutes it, and

one of the elements of rape is an assault."

And the judgment in that case was reversed because

the jury was not directed to find the accused guilty

of a simple assault in case the evidence warranted

such a verdict. See, also, Comm. v. Drum, 19 Pick.

480. And in a note to section 2494, Thomp. Trials,

it IS said that the court ought not to so instruct the

jury as to take from them the right of determining

the grade of the crime of which the accused stands

charged; citing Vollmer v. State, 24 Neb. 838; 40

N. W. 421, Adams v. State 29 Ohio St. 412, and

Shaffner v. Comm. 72 Pa. St. 60.

3. The trial court erred in giving instruction

number XIII. to which objection was made and an

exception was allowed.

Paragraph XIII of the instructions in this case

is subject to the objections made to paragraph XI
in the foregoing pages of the brief, but it is also open

to the further objection that it is a distinct refusal

on the part of the court to instruct the jury in re-

lation to attempt, and to the lesser degrees of asault.

It also peremptorily withdraws from the jury the

power to judge of the facts in relation to such at-

tempt and included crimes.

The true rule in such cases is that if there is any

testimony in support of such inferior degrees or in-

cluded crimes it is the duty of the court to submit the
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matter to the determination of the jury under pro-

per instructions.

Stevenson v. U. S. 162 U. S. 313; 40 L. Ed. 980.

Wallace v. U. S. 162 U. S. 466; 40 L. Ed. 1039.

Sparf V. U. S. 156 U. S. 51; 39 L. Ed. 343.

But where there is no evidence before the jury

in support of any included crime or lesser degree the

jury must either convict or acquit on the crime

charged.

Sparf V. U. S. 156 U. S. 51 (106) ; 39 L. Ed.

343 (362).

Anderson v. U. S. 170 U. S. 510 (511) : 42 L.

Ed. 1126.

Davis V. U. S. 165 U. S. 379; 41 L. Ed. 754.

Thorwegan v. King, 111 U. S. 549; 28 L. Ed.

514.

That the lower court believed there was evidence

of the commission of an inferior degree or of includ-

ed crimes in the case at bar is shown conclusively

by the instructions XI and XIII given by the court.

Both the court and the jury heard the prosecuting

witness testify positively to the commission of six

completed and consummated acts of rape upon her

body, with her consent, and heard her detail the cir-

cumstances in connection with each, but did not be-

lieve her story. They still gave her untruthful

statements credence by submitting the lesser degree

of assault with intent to commit rape to the jury,

while excluding attempts and the lesser degrees of

assault.

Now it seems logical and within the rules laid

down by the courts of highest character that the de-

fendant in this case was either ( 1 ) Guilty as charged
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in the indictment, or (2) guilty of attempt, or (3)

not guilty. But the court below concluded there was
doubt of his guilt as charged, and chose to submit

one of the supposed inferior grades of included

crime to the jury instead of all, and thereby com-

mitted error.

4. Court refused to give fundamental instruc-

tions.

Sec. 2246. Compiled Laws of Alaska, 1913,

provides the orderly procedure in the trial of crim-

inal cases, and in the first paragraph orders that

'Vhen the evidence is concluded, either party may
request instructions to the jury on points of law,

which shall be given or refused by the court; which

instructions shall be reduced to writing if either

party requests it."

The seventh paragraph of the section provides

:

''Seventh. The court, after the argument
is concluded, shall immediately and before pro-

ceeding with other business charge the jury;

which charge, or any charge given after the

conclusion of the argument, shall be reduced to

writing by the court, if either party requests

it before the argument of the trial is com-

menced; such charge or charges, or any charge

or instructions provided for in this section,

when so written and given, shall in no

case be orally qualified, modified, or in

no manner explained to the jury by the court;

all written charges and instructions shall

be taken by the jury in their retirement,

and returned with their verdict into court and

shall remain on file with papers of the case."
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Section 2266, Comp. Laws of Alaska, 1913, pro-

vides :

*'Sec. 2266. That although the jury have the po'-.v-

er to find a general verdict, which includes questions

of law as well as fact, they are bound, nevertheless,

to receive as law what is laid down as such by the

court:" etc.

Under the statutes in force in Alaska, then, it is

the duty of the court to instruct the jury on the law

of the case, and it is the duty of the jury '*to receive

as law what is laid down as such by the court." While

a defendant may request special instructions under

the fifth paragrph of section 2246, supra, he is not

obliged to do so, and if he request it, the seventh

paragraph of that section makes it the statutory

duty of the judge to charge the jury in writing, ful-

ly and upon the issue presented to the jury within

the indictment, and the evidence presented to the

jury. The judges duty is only limited by the issue

of law presented in the indictment, and the evidence

admitted by him to the jury.

''It is the duty of the court, in its relation

to the jury, to protect parties from unjust ver-

dicts arising from ignorance of the rules of law
and of evidence, from impulse of passion or

prejudice, or from any other violation of his

lawful rights in the conduct of a trial. This is

done by making plain to them the issues they

are to try, by admitting only such evidence as is

proper in these issues, and respecting all else;

by instructing them in the rules of law by which
that evidence is to be examined and applied,

and finally, when necessary, by setting aside
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a verdict which is unsupported by evidence or

contrary to law."

Pleasants v. Fant. 89 U. S. 116; 22 L. Ed. 780.

Texas & P. Ry Co. v. Rhodes, 71 Fed. 145 (148)

Ulman v. Clark, 100 Fed. 180 (195).

In a case coming from Alaska the Supreme

Court of the United States said upon the general

duty of the trial court in matters of instruction to

the jury

:

"It is well settled that the defendant has

a right to a full statement of the law from the

court, and that a neglect to give such full state-

ment, when the jury consequently fall into er-

ror, is sufficient reason for reversal. The num-
erous decisions to this effect are cited in Whar-
ton on Criminal Law, Vol. 3 Par. 3162, 7th

Edition. The chief object contemplated in the

charge of the judge is to explain the law of the

case, to point out the essentials to be proved on

the one side and the other, and to bring into

view the relations of the particular evidence

adduced to the particular issues involved.

"It has sometimes been said that if the

judge omits something, and is not asked to

supply the defect, the party who remained vol-

untarily silent cannot complain. But such a

principal cannot apply to the present case, be-

cause the judge's attention was directly called

by the government's request to the question of

self defense, and because the defect in that re-

quest was then and there pointed out by the

defendant's counsel in their exception. The
defendant as shown in the bill of exceptions,
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had testified to his own belief that his life was
in danger, and to the facts that led him so to be-

lieve; but by the instruction given the jury

were left to pass upon the vital question with-

out reference to the defendant's evidence."

Bird. V. U. S. 180 U. S. 356; 45 L. Ed. 570

^573.)

And, similarly, the attention of the trial judge

^'^^s directed to the matter of instructing upon les-

ser and included crimes and attempts, for in his

first paragraph in instruction XI he distinctly

states that fact—and yet left the jury to pass upon
vital questions stated by himself therein without ref-

erence either to the evidence or without necessary in-

8'"^ uctions for their guidance.

In the case of Coffin v. U. S. 156 U. S. 432; 39
f^ "^d. 481, the Supreme Court discussed the error

0^ the trial court in refusing to instruct the jury

i.mn the presumption of innocence, and said:

"The authorities upon this question are

few and unsatisfactory. In Texas it has been

held that it is the duty of the court to state the

presumption of innocence along with the doc-

trine of reasonable doubt, even though no re-

quest be made to do so. Black v. State, 1 Tex.

App. 369 ; Priesmuth v. State, 1 Tex. App. 480

;

McMullen v. State, 5 Tex. App. 577. It is doubt-

ful, however, whether the ridings in these

cases were not based upon the terms of a Texas
statute, and not on the general law."

The rule in California is thus stated

:

*7^ is the duty of a court in criminal cases
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to give, sua sponte, where they are not proposed

or presented in writing by the parties them-

selves, instructions on the general prin-

ciples of law pertinent to such cases; but

it is not its duty to give instructions on specific

points developed through the evidence intro-

duced at the trial, unless such instructions are

requested by the party desiring them. This

rule is so well settled that authorities need not

be cited herein in support of the statement

thereof.'*^

People V. Peck, Cal. App. — ; 185

Pac. 881.

And in Oklahoma:

"Instructions not objected to in the trial

court, nor called to the attention of the trial

court on the motion for a new trial, will not be

considered on appeal unless fundamentally er-

roneous^

Williams v. State, Okla. Cr. ; 191

Pac. 744.

Russell V. State, Okla. Cr. ; 194

Pac. 242.

Ford V. State, 5 Okla. Cr. 241; 114 Pac. 274.

Birdwell v. U. S. 10 Okla. Cr. 159; 135 Pac.

445.

And in Nebraska:

"It is well settled in this state that it is the

duty of the trial judge, particularly in criminal

action, to instruct the jury as to the rules of

law governing the disposition of the cause,

whethed he is requested to do so or not ; and if
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the charge to the jury, by ommission to instruct

on certain points, in effect withdraws from the

consideration of the jury an essential issue of

the case, it is erroneous. Pjarrou v. State, 47

Neb. 294 ; 66 N. W. 422 ; Dolan v. State, 44 Neb.

643; 62 N. W. 1090; Long v. State, 23 Neb.

33; 36 N. W. 310."

Young V. State Neb. ; 104 N. W. 867.

It is the duty of the court to instruct the jury on

the issues presented by the indictment and evidence

admitted thereon without request.

Brickwood-Sacketts Inst. Vol. 1, Sees. 155, 157.

Owen V. Owen, 22 Iowa, 270.

State V. Brainerd, 25 Iowa, 572.

Upton V. Paxton, 72 Iowa 299 ; 33 N. W. 777.

Barton v. Gray 57 Mich. 622.

People V. Murray, 40 N". W. 29. (Mich.)

Warton's Grim. P. & P. 9th Ed. Sec. 709, 793.

Lang V. State, 1 S. W. (Tenn.) 319.

5. Court failed to give statutonj insti'uctions.

Sec. 2246, Gompiled Laws of Alaska, 1913, re-

quires the court to give the charge—the instructions

—to the jury (and when requested) in writing.

In addition to this general requirement other sec-

tions of the criminal statutes require the court to

give certain fundamental instructions in criminal

cases, some of which were given in this case, and
others of which were not. Among those statutory

requirements are the following:

''Section 2252. That when it appears tlmt

the defendant has committed a crime, and taere

is reasonable ground of doubt in which of two
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or more degrees he is guilty, he can be convict-

of the lowest of those degrees only."

Now that section requires the court to instruct on

the degrees of crime included in the substantive

crime charged in the indictment and the lesser de-

grees thereof, and to instruct the jury specifically

as stated in the statute, that if there is reasonable

ground of doubt in which of two or more degrees he

is guilty, he can be convicted of the lowest of those

degrees only. No such differentiation of the degrees

was made, with respect to attempt, or with respect

to assault and battery and assault in the crime

which the court did submit, and by reason of this

refusal to give the statutory instructions there was
error.

The next statutory command was the following:

"Section 2262. That a conviction cannot

be had upon the testimony of an accomplice un-

less he be corroborated by such other evidence

as tends to connect the defendant with the

commission of the crime, and the corroboration

is not sufficient if it merely show the commis-

sion of the crime or the circumstances of the

commission.'

Section 1505 also provides that the jury shall "be

instructed by the court on all proper occasions :
* *

* * Fourth. That the testimony of an accomplice

ought to be viewed with distrust and the oral admis-

sions of a party with caution."

These statutory provisions were adopted from
Oregon where that Supreme Court holds

:

"One who admits participation in adultery
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is an accomplice."

State V. Scott, 28 Ore. 331 ; 42 Pac. 1.

or in incest,—and rape,

—

State V. Jarvis, 18 Ore. 360; 23 Pac. 251.

or fornication, (citing People v. Jenness, 5

Mich 321.)

State V. Jarvis, 20 Ore. 437 ; 26 Pac. 302.

''In the case before us the defendant ac-

complished his purpose, either by the consent of

the prosecutrix or by force,—if by her assent,

she was an accomplice, and a conviction could

not be had on her uncorroborated testimony,"

etc.

State V. Jarvis, 20 Ore. 437, supra.

Where a girl is old enough and knowing enough

to consent and does consent to have six acts of con-

nection with a man at different times and hides the

fact from her protectors she is within the evil which

the law intends to prohibit by the sections above

quoted, and the court erred in not giving such in-

struction of its own motion. In this case the judge

gave the jury a cautionary instruction (IX) but

failed and refused to give the instruction command-
ed by the statute, whereby there was error.

A similar section, intended to protect a defend-

ant in such cases from the injustice so fairly pointed

out by the court in his instruction number V in this

case, is section 2264 of the compiled Laws of Alaska,

1913. (Italics mine.)

"2264. That upon the trial for inveigling,

enticing, or taking away an unmarried female

for the purposes of prostitution, o?- having se-
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duced and had illicit connection with an unmar-
ried female, the defendant cannot be convicted

upon the testimony of the female injured, un-

less she is corroborated by some other evidence

tending to connect the defendant with the com-

mission of the crime."

Two other sections of our code of criminal proce-

dure are as follows, (Italics mine) :

''Sec. 2268. That upon an indictment for

a crime consisting of different degrees, ^/le jury

may find the defendant not guilty of the crime

charged in the indictment and guilty of any de-

gree inferior thereto, or of an attempt to com-

mit the crime or any such inferior degree there-

ofr
And (Italics mine) :

"Sec. 2269. That in all cases the defendant

may he found guilty of any crime the commis-

sion of which is necessarily included in that

with which he is charged in the indictment, or

of an attempt to commit such crime.'^

In this case the crime charged in the indictment

is statutory rape, ''with her consent," and the only

included crime is that of attempt. The jury refused

to convict of the crime charged, but under the in-

structions of the court found the defendant "guilty

of assault with intent to commit rape." Included

in that are three included crimes, viz. Assault and

battery, assault, and attempt.

Notwithstanding the positive commands of the

statute the court failed and refused to instruct the

jury on either of these included crimes or attempt,
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and thereby caused fundamental harm to the de-

fendant.

6. No assignments of errors made.

There may not be found in this record any request

for instructions on the elements complained of in

the last above paragraph, nor any assignments bas-

ed thereon, but the rule of this court provides (Rule

11) : "but the court, at its option, may notice a plain

error not assigned." And also rule 24, paragraph 4

provides "but the court, at its option, may notice a

plain error not assigned or specified."

A similar provision is found in paragraph 4, Rule

21, of the Supreme Court of the United States.

"An appeal will not be dismissed for want

of an assignment of errors, as the court, under

rule 21, paragraph 4, may, at its option, notice

a plain error not assigned."

U. S. V. Penn. 175 U. S. 500; 44 L. Ed. 251.

School Dist. V. Hall, 106 U. S. 428; 27 L. Ed.

237.

In a recent case in the 8th Circuit the court said

(Italics mine) :

'Wo exception was saved to this addition-

al charge, but we have considered the objections

urged against it because the liberties of citizens

are involved.^'

Lucas-Hicks v. U. S. 275 Fed. 405.

Upon the foregoing instructions and statements

of counsel for the plaintiff in error w^e think the ver-

dict of the jury ought to be reversed and the defend-
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ant below discharged, because; first, there was no

evidence, and can be none, that the jury or any body

else ought to believe, to connect him with the com-

mission of the crime charged in the indictment, or

any attempt to commit such crime ; second, because

of the many fundamental errors in charging the

jury and; third, in the failure of the court below to

grant the defendant a new trial.

JAMES WICKERSHAM
J. W. KEHOE,

Attorneys for Plaintiff in Error.
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STATEMENT OF THE CASE.

All indictment was returned against the plaintiff

in error at Juneau, Alaska, on October 11, 1921,

charging that

''The said Peter Sekinoff, at or near Juneau,

within the said District of Alaska, and within

the jurisdiction of this Court, on the first day of

July, in the year of our Lord one thousand nine

hundred and twenty-one, did, the said Peter

Sekinoff being then and there over the age of

sixteen j^ears, knowingly, wilfully, wrongfully,

unlawfully, feloniously carnally know and abuse

Sonia Malachoff, the said Sonia Malachoff being



then and there a female person and then and

there under the age of sixteen years; to-wit, of

the age of eleven years, and the said Peter Sek-

inoif not being then and there the husband of

said Sonia Malachoff .

"

Said indictment was brought under Sec. 1894,

Compiled Laws of Alaska, 1913, which section reads

as follows:

"Sec. 1894. That whoever has carnal knowl-

edge of a female person, forcibly and against

her will; or, being sijrtcoi years of age, earnaUij

knotvs and abuses a female person under sixteen

years of age, with her consent, is guilty of

rape."

Section 1895, Compiled Laws of Alaska, reads as

follows

:

"Sec. 1895. That a person convicted of rape

upon his daughter, or sister, or a female person

under twelve years of age, shall be imprisoned

in the penitentiary during life; and a person

convicted of rape upon any other female person

shall be imprisoned in the penitentiary not more

than twenty years nor less than three years."

Section 2269, Compiled Laws of Alaska, reads as

follows

:

"Sec. 2269. That in all cases the defendant

may be found guilty of any crime, the commis-

sion of which is necessarily included in that with

which he is charged in the indictment, or of an

attempt to commit such crime."

Section 1898, Compiled Laws of Alaska, reads as

follows

:



''Sec. 1898. That whoever assaults another

with intent to kill, or to commit rape or robbery

upon the person so assaulted, shall be impris-

oned in the penitentiary not more than twentj^

years nor less than one year."

The evidence in the case shows the plaintiff in

error (defendant in Court below) is a Russian, from

the Black Sea region, who has been in the United

States for many years (Transcript page 113) ; that

his victim was at the time of the commission of the

crime but eleven years old (Transcript p. 5) ; that

her father is a hard-working, respectable native of

Alaska, of Russian extraction, who had met with a

series of misfortunes (Transcript pp. 80-81) ; that

her mother had been ill and is a person of violent

temper and feared by her children (Transcript pp.

74-78), but of good moral character, so far as this

record reveals; that said Malachoff family consisted

of the parents and seven children, including the

eleven-year-old girl, Sonia.

The evidence further shows that the plaintiff in

error became acquainted with said Malachoff family

some time in the fall of the year 1920 ; that he almost

immediately began ingi'atiating himself with said

Malachoff family hy offering them financial assist-

ance ; by offering to set the father, S. M. Malachoff,

up in the mercantile business; by offering to assist

him in developing his mining claim; by offering to

take him into partnership on a wood-cutting con-

tract, and in other ways; that said S. M. Malachoff



and his wife finally did borrow $500 from plaintiff

in error (Transcript pp. 86 and 45). The evidence

further shows that durins: all of his acquaintance-

ship with the ^lalachoff family the plaintiff in error

was particularly attentive to the said Sonia ^[ala-

choff ; that he gave her presents, took her for walks

and a trip to Treadwell, entertained her by taking

her to cafes for meals, and contrived upon various

pretexts to have her visit him at his cabin; that he

persistently tried to get the girl away from her

parents and into his custody, by offering to take her

away to school, insisting upon her going to the woods

with him on the wood-cutting trip, and in other

ways, as the evidence shows.

Sonia Malachoff, the victim of this assault, told

a simple, straightforward, convincing story. She

told how the plaintiff in error would arrange for her

to visit his cabin upon one excuse or another; how,

if she were accompanied by her younger sister, the

plaintiff in error would give the younger sister

money and send her away to buy candy ; how plain-

tiff in error would then take Sonia upon his lap and

kiss her, feel of her body; how he would take out

his penis and have her hold it; and how finally, on

or about the 21st day of May, 1921, plaintiff in error

got the mother's permission for Sonia to visit his

cabin for the purpose of writing a letter for him;

how he sent the younger sister away for candy,

locked his door and then took Sonia on his lap and

had her handle his privates. She described how he



laid her upon his bed, unfastened her clothing and

proceeded to accomplish his purpose. She testified

that he penetrated her body about one inch; that she

cried from the pain, and that plaintiff in error put

his hand over her mouth ; that there was an emission

of "something like hot water" from his body to hers.

Whether there was an actual coition or whether the

emission was caused by his jDassionate excitement,

superinduced by her preliminary handling of his

privates, was a question of fact for the jury to deter-

mine.

The girl Sonia then went on to explain how plain-

tiff in error wiped her off with a handkerchief and

impressed her with the idea that it would be danger-

ous for her to tell her mother of what had happened.

Sonia then told how plaintiff in error, on five subse-

quent occasions, attempted to have intercourse with

her, but desisted each time when she cried.

This story is corroborated by the testimony of

Mrs. A. P. Kashevaroif, President of the Board of

Children's Guardians. The testimony of Mrs. Kash-

evaroff (Transcript, pp. 75 et seq.) is to the effect

that she had observed an intimacy between plaintiff

in error and the girl Sonia Malachoff; that when

the girl went to Mrs. Kashevaroff's house on an

errand, she took advantage of the opportunity to

question her as to what had occurred between her

and plaintiff in error. By rigid questions (Tran-

script, p. 76), she drew a confession from the girl

that plaintiff in error had been in the habit of taking



the girl upon his lap and kissing her, feeling her

person and putting her upon his bed and handling

her body.

The evidence is that during the times when the

assault was made in ^Fay, 1921, Sonia's mother was

sick in the hospital and her father was away from

home during the day, engaged in work. Mrs. Kash-

evaroff testified that she did not tell Mrs. ^lalachoff

what Sonia had told her because Mrs. ^lalachoff was

sick, but she did tell the husband, Mr. Malachoff, who

testified that he did not mention the matter to his

wife because of her physical condition. (Transcript,

p. 42.)

Mrs. Malachoff testified that during the time she

was confined to her bed with sickness, there had been

an accumulation of soiled clothing of the children.

Then when she got on her feet sometime in July

(Transcript, p. 85) she examined this pile of soiled

clothing, with a view to washing it, and, upon inspec-

tion of a union suit belonging to Sonia she found the

garment stained with "blood and that yellow stuff

that comes from a man." (Transcript, p. 86.)

Mrs. Malachoff then went on to testify, without

objection by plaintiff in error or his attorney, that

she asked Sonia if any man had been intimate with

her and, if so, what man; that Sonia acknowledged

what had happened to her and said plaintiff in error

had done it. Then, after telling her husband what

had happened, she took the girl and went to the

house of plaintiff in error and asked him if what



Sonia had told her was true. Plaintiff in error

denied that he had raped the girl, but he did say

(Transcript, p. 87) : "Well, maybe I was touching

her and feeling her, and I didn't hurt her." Then,

in the presence of plaintiff in error, Mrs. Malachoff

said to Sonia, "Tell me how he did it to you," and

Sonia Jnid down across the beil to show how he did

it, and he took hold of her and said, "Don't show it

to mamma ; mamma 's too weak ; she might get sick.
'

'

Then she told plaintiff in error that she was going

to report him to the court and he threatened that if

she reported him he would kill her and all of her

family when he got out of jail.

Within a few hours, plaintiff in error sent an at-

torney to demand of the Malachoffs that they pay

him the money he had loaned to them.

All of the evidence of Mrs. Kashevaroff and Mrs.

Malachoff was corroborative of the evidence of Sonia

Malachoff, was material and was not objected to by

plaintiff in error or his attorney. The admissions of

plaintiff in error to Mrs. Malachoff were particu-

larly material.

ARGUMENT.

Counsel for plaintiff in error sets up as his first

specification of error:

"Insufficiency of the evidence to justify the

verdict and that the verdict is against the law."

In support of that specification, he contends that

the only witness connecting the plaintiff in error
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with the crime charged is the prosecuting witness,

Sonia Malachoff, and that the jury "utterly failed to

accept her story as true."

In the first place, the testimony of both S. M. ^lal-

achoff and jNIrs. S. M. ^falachoff connects the plain-

tiff in error with the crime charged. They testified

to his repeated efforts to get the girl away from her

liarents and into his custody, of his taking her to a

photographer and having lier picture taken with

him, and of his taking her on his lap and kissing

her. All showing his lascivious disposition toward

the prosecuting witness.

The testimony of Sonia ^lalachoff, as hereinbefore

stated, left abundant room for a reasonable doubt

as to whether or not plaintiff in error actually had

coition with her on or about the 21st day of ^lay, or

assaulted her with that intent. If any reasonable

doubt existed in the minds of the jury as to whether

the defendant was guilty of the crime charged, or

of a lesser degree, or of an included crime, it was

their duty to resolve the doubt in favor of the de-

fendant and find him guilty of the lesser degree or

included crime.

It is urged that the prosecuting witness, Sonia

Malachoff, testified that the defendant had made six

subsequent and separate criminal assaults upon her.

The Court properly instructed the jury in his In-

struction No. IX (Transcript, p. 152) that "this evi-

dence was received onlv as in a wav corroborative of



the testimony of the girl as to the act charged and

as being one of the cii^cnmstances surrounding the

case and to assist you in determining the probability

or improbability of her statements in regard to the

crime charged, and for no other purpose, and you

should not regard or consider such evidence for any

purpose other than that for which it was admitted. '

*

Counsel for plaintiff in error strongly urges as his

principal ground that the verdict in this case is

against the law ; that the crime of assault with intent

to commit rape is not an included crime under this in-

dictment, to-wit : statutory rape, upon a female under

sixteen years of age.

Section 1894, supra, defining the crime of statu-

tory rape, and Section 1898, supra, defining the

crime of assault with intent to commit rape, are a

part of one Act of Congress, viz: the Criminal Code

of Alaska, approved March 3, 1899. These two sec-

tions were borrowed bodily from the Oregon code.

The doctrine that assault v/ith intent to commit

rape is an included crime, under the Oregon statutes,

in an indictment for statutory rape, is well stated

and settled in the Oregon case of State v. Sargent

(49 Pac. 889). Judge Wolverton, in passing upon

this point and commenting upon the identical stat-

utes under which the verdict in the case at bar was

found, said:

"We will notice but one other assignment, as

the case must go back, and the other questions
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urged here are not likely to arise upon a retrial.

It is strenuously urged by the counsel for the

defendant that there can be no assault with in-

tent to commit rape where the female consents,

even though she be under the age of 16 years.

The statutory crime of rape is thus defined :
' If

any person over the age of sixteen years shall

carnally know any female child under the age

of sixteen years, or any person shall forcibly

ravish any female suph person shall be deemed

guilty of rape.' Section 1733, Hill's Ann. Laws
Ore., as amended (see Sess. Laws 1895, p. 67).

Section 1740, Hill's Ann. Laws Ore., provides

for the punishment of any person found guilty

of an assault with intent to commit a rape. It

is the theory of counsel that these sections of the

statute do not fix the age of consent, except as it

pertains to carnal knowledge; in other words,

that if the act of carnal knowledge has been con-

simmiated with the consent of a female under

the age of 16 years, it would make no difference

whether she consented or not, the crime of rape

would nevertheless be the result of such coition

;

but not so with an assault with intent to commit
the crime, as the statute has not fixed the age of

consent with reference to that offense. In this

we cannot concur. It is rape for a person above

the age of 16 years to carnally know any female

child under that age, and this without the use of

force. Now, when the legislature established

the additional crime of assault with intent to

commit a rape, it evidently had in view the

crime of rape as defined by the original section

1733, of which the present is amendatory. In

fact, both sections were enacted at one and the
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same time, and should, under a well-settled rule,

be interpreted in pari materia. Hence tlie word
'rape,' as used in the latter section, must be

deemed to have been used in the sense in which

it is defined by the former, and it must be taken

as if its definition is read into the latter section.

In this view of the matter there is no difficulty

in reaching the conclusion that non-consent of a

female child under the age of 16 years when
assaulted by a person above that age with intent

to commit a rape is no more an essential or an

ingredient of the one crime than the other. One
involves the completed act, the other the intent

to consummate such a purpose; and if consent

is immaterial upon a charge of committing the

completed act, which necessarily includes an

assault, no reason exists why it should not be so

upon a charge of an assault with intent to ac-

complish the same purpose. Com. v. Roosnell

(Mass.), 8 N. E. 747. The law has determined

that a female child under the age denominated

is incapable of consenting. It is as though she

had no mind upon the subject, no volition per-

taining to it. There is a period in child life

when in reality it is incapable of consenting,

and the legislature has simply fixed a time, arbi-

trarily, as it may be, but nevertheless wisely,

when a girl may be considered to have arrived

at an age of sufficient discretion, and fully com-

petent to give her consent to an act which is a

palpable wrong, both in morals and in law.

Under these conditions, wliile a girl may give

her formal and apparent consent, yet in law she

gives none. The evidence of such consent is

withheld, and rendered wholly incompetent for
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the establishment of such a fact, as in law the

fact itself does not exist. Looking at the ques-

tion in this light, it is easy to comprehend the

legal and logical conclusion that an assault with

an intent to commit a rape is as much without

the consent of a girl under the age of 16 years,

although she formally yields concurrence, as

that the commission of rape is without her con-

sent under like circumstances. This conclusion

is supported by many cases, and we believe it

to be the better doctrine, although some authori-

ties are to be found on the contrary. (Citing

authorities.)

Also, see:

State V. Bhjtlic, 58 Pac. 1108;

Boyd V. State of Georgia, 74 Georgia Reports

356;

People V. Abbott, 37 Am. St. Rep. 360;

Campbell v. People, 34 :Mich. Rep. 351;

People V. MeDonald, 9 ^lich. 149;

State V. Cross, 79 Am. Dec. 518;

Glover v. Commo)i wealth, 10 8. E. 420;

Hutto V. State, 53 So. 809;

Burton v. State, 62 So. 394.

A decided weight of the authorities is to the effect

that an indictment alleging statutory rape without

alleging force is sufficient to sustain a verdict of

assault with intent to commit rape upon a consenting

female under the age of consent, consent or want of

consent being immaterial, the law resists for her.

Assault with intent to commit rape is necessarily

included in statutory rape. There could be no crime

under the statute without an assault.



13

In the very well considered case of Walters v.

United States (222 Fed. 892) this Court held:

"It is the rule established by the decided pre-

ponderance of the authorities and by sound

reason that in the case of an assault to commit

rape upon a female under the age of consent it

is not necessary to prove want of consent, for

the reason that in law she cannot consent to

such an assault. Cyc, 1434; Bishop's New
Criminal Law, par. 1120; State v. Sargent, 32

Or. 110, 49 Pac. 889 ; People v. Roach, 129 Cal.

33, 61 Pac. 574; State v. Johnson, 133 Iowa 38,

110 N. W. 170 ; Commonwealth v. Roosnell, 143

Mass. 32, 8 N. E. 747; Liebscher v. State, 69

Neb. 395, 95 N. W. 870, 5 Ann. Cas. 351."

'
' One who attempts to have intercourse with a

female under the age of consent is guilty of an

attempt to rape notwithstanding her actual con-

sent. It has also been held in most jurisdictions

that there may be an assault with intent to rape

upon a consenting female where she is under the

age of consent, on the ground that in law she

cannot consent to such an assault." (33 Cyc,

1434.)

Lee V. State, 122 Pac. 1111-1114 (citing Cyc.)
;

Sanders v. State, 112 S. W. 938;

HigUoiver v. State, 143 S. W. 1168;

Fowler v. State, 148 S. W. 576;

Callaglian v. State, 155 Pac. 308;

DeLeon v. State, 187 S. W. 485;

"An assault usually implies force by the as-

sailant and resistance by the assailed. If, how-

ever, the latter is made incapable of consent, the
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act may constitute an assault although she did

not resist, but, on the contrary, assented." (22

R. C. L., 1232.)

"Where a connection with a female child un-

der the age of consent is considered as rape, it

is almost universally held that an attempt to

have such connection is an assault with intent

to commit rape, the consent of the child being

wholly immaterial." (22 R. C. L., 1233.)

People V. Verclegreen, 39 Pac. 607.

Coynmomvealth v. Murphy, 42 N. E. 504;

Liehscher v. State, 95 N. W. 870.

State V. Fugita, 129 N. W. 360;

Taylor v. State, 97 S. W. 94.

Continuing, 22 R. C. L., Sec. 71, page 1233:

"The consent of such an infant being void as

to the principal crime, it is equally so in respect

to the incipient advances of the offender."

State V. Pickett, 11 Nev. 255, 21 Am. Rep.

754 (stating reasons but holding otherwise).

This case is quoted by appellant.

In the case of State v. Pickett, 11 Nev. 255, 21 Am.

Rep. 754, cited by appellant in the case at bar, and

cited and approved in State v. Aken (cited by appel-

lant), 143 Pac. 795, the Court states reasons contrary

to appellant's proposition, but decides otherwise.

The Court in State v. Pickett says

:

"Thus in the case of Hays v. The People, 1

Hill 352, where the precise question here in-

volved was under discussion, Judge Cowen, de-
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livering the opinion of the court said :
' The as-

sent of such an infant being void as to the prin-

cipal crime, it is equally so in respect to the in-

cipient advances of the offender. That the in-

fant assented to or even aided in the prisoner's

attempt, cannot, therefore, as in the case of an
adult, be alleged in his favor any more than if

he had consummated his purpose.' "

In R. C. L., page 1233, Sec. 71, supra, the authors

say:

"There are, however, decisions to the effect

that an attemjjt to commit rape can never con-

stitute an assault when the female actually con-

sents to what is done, whether she is within the

age of consent or not"

—

and cites State v. Pickett, supra, and Smith v. State,

12 Ohio St. 466, 80 Am. Dec. 355. The latter Ohio

case is cited in State v. Pickett, supra. Continuing,

the authors of R. C. L. say:

'

' These cases were decided on the authority of

English cases which hold that in a prosecution

for an assault with intent to have carnal knowl-

edge of a girl under the age of consent, it is a

good defense that the girl consented."

How^ever, the authors of R. C. L. further say, in

the same paragraph:

"Where a connection with a female child

under the age of consent is considered as rape,

it is almost universally held that an attempt to

have such connection is an assault with intent

to commit rape, the consent of the child being

wholly immaterial/' (Citing authorities.)
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So that a comparison of authorities conclusively

shows that the conclusion reached in People v. Alien,

143 Pac. 795, and State v. Pickett, 11 Nev. 255, 21

Am. Kep. 754 (stating reasons but deciding other-

wise) cited by appellant are decidedly against the

weight of authority.

"One charged with the crime of rape by hav-

ing sexual or carnal knowledge of a female

child under the age of 14 years may if the evi-

dence authorizes, be convicted of the offense of

ASSAULT WITH ixTEXT TO RAPE. The girl alleged

to have been raped in this case being 13 years

of age, and the evidence only authorizing and

the state only asking a conviction of assault

with intent to rape, it was not error for the

court to give in charge to the jury the act of

the Legislature (Georgia Laws 1918, p. 259)

which fixes the age at which female children

may consent to acts of sexual intercourse. The
CRI^IE OF ASSAULT WITH IXTEXT TO RARE is Com-

mitted when a man undertakes to have sexual

intercourse with an unmarried female child

under the age of 14 years, by attempting to in-

sert his private parts into her private parts,

and where penetration of the vagina is not

made only because force sufficient is not used,

EVEN THOUGH THE CHILD ^lAX HA^'E CONSENTED

TO THE ATTEMPTED SEXUAL INTERCOURSE. Judg-

ment confirmed."

Suggs V. State, 100 S. E. 778.

"The respondent was charged with having,

on the 4th day of June, 1918, conmiitted the

crime of statutory- rape upon Amia Jaracz, a fe-
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made of the age of 15 years. He was convicted of

ASSAULT WITH INTENT TO COMMIT SUCH CRIME^

and on November 1, 1918, sentenced to Jackson

prison for a maximum period of ten years and

a minimum of five years. Error is alleged on

that portion of the instructions in which the

court defined the lesser offenses included in

the crime charged, viz., assault with intent to

commit rape and assault and battery, and in-

structed the jury that they might convict of

either of these in the event that they found the

respondent not guilty of the crime charged.

But the crime of which respondent was con-

victed is included in that with which he was

charged. It was the duty of the court under

our repeated decisions to so charge. Hall v.

People, 47 Mich. 636, 11 N. W. 414; People v.

Abbott, 97 Mich. 484, 56 N. W. 862, 37 Am. St.

Rep. 360; People v. Ryno, 148 Mich. 137, 111

N. W. 740. A similar question was raised in

People V. Miller, 96 Mich. 119, where at page

120 (55 N. W. 675) it is said: 'It is true that

upon this record the proof upon one side shows

the completed act of sexual intercourse with a

girl under the age of 14 years, while upon the

other a denial of any offense is made. Under
such proof it cannot be denied that a verdict of

assault with intent to rape is illogical. But an

assault with intent to commit rape is necessarily

included in every rape. The defendant's coun-

sel are alleging, not an injurious error, but one

which, if it could be called an error, has re-

sulted to defendant's advantage."

Peoijle V. Martin, 175 N. W. 233 (Mich.) 1919.



18

A charge of statutory rape includes the offense

of assault with intent to commit rape without force.

"The defendant was informed against for

the crime of rape, alleged to have been com-

mitted upon a female under the age of 16 years,

and upon his trial under such infonnation was
convicted of the crime of ^\ssArLT with ixtext

TO com:n[it the crime of RArE/ The particular

kind of rape charged by the information was
that defined by subdivision 1 of section 261, Pe-

nal Code, as follows: 'Raj^e is an act of sexual

intercourse, accomplished with a female not the

wife of the perpetrator, * * * (1) where

the female is under the age of sixteen years.'

It is not disputed, of course, that in such a case

neither force nor violence is essential to the

commission of the crime of rape, or that it is

immaterial that the act of sexual intercourse

was with the full consent of the female. She is

BELOW THE AGE OF CONSENT, AND, AS IT HAS BEEN

PUT, 'the LAW RESISTS FOR HER.^ Pcoplc V.

Eoach, 129 Cal. 34, 61 Pac. 574. In view of this

well established rule, it is now so firmly settled

in this state as to be no longer open to question

that one who lays his hands upon such a female,

with the intent and for the purpose, then and

there, to accomplish an act of sexual intercourse

with her, is b\' so doing guilty of an assault with

intent to commit rape, even though he does not

use or intend in any event to use any force or vi-

olence, and the female in fact offers no resistance

whatever, or even expressly consents to all he

does. The offense is complete when he has thus
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laid his hands upon her with the intention of

then and there accomplishing snch purpose, and

it is entirely immaterial that he subsequently vol-

untarily desists, Avithout accomplishing his pur-

pose. As said in People v. Courier, 79 Mich.

366, 44 N. W. 571, quoted approving in People

V. Roach, supra: 'In cases of this kind it is not

necessary that it shall be shown * * * that

the accused intended to gratify his passion in

all events. If he intended to have sexual inter-

course with the child, and took steps looking

toward such intercourse, and laid hands upon

her for that purpose, although he did not mean
to use any force, or to complete his attempt if

it caused the child pain, and desisted from his

attempt as soon as it hurt, he yet would be

guilty of an assault with intent to commit
THE CRIME CHARGED IN" THE INFOR^IATION.^ The
following cases in this state support the conclu-

sions we haA^e stated: People v. Johnson, 131

Cal. 511, 63 Pac. 842; People v. Vann, 129 Cal.

118, 61 Pac. 776 ; People v. Roach, 129 Cal. 33,

61 Pac. 574 ; People v. Gomez, 118 Cal. 326, 50

Pac. 427; People v. Lourintz, 114 Cal. 628, 46

Pac. 613; People v. Vardegreen, 106 Cal. 211,

39 Pac. 607, 46 Am. St. Rep. 234; People v.

Gordon, 70 Cal. 467, 11 Pac. 762. The rule

enunciated in such cases as People v. Fleming,

94 Cal. 308, 29 Pac. 647, is not applicable where

the female is under the age of consent. It neces-

sarily follows that the offense of assault with
INTENT TO COMMIT RAPE IS INCLUDED IN SUCH A

CHARGE OF RAPE AS WAS MADE BY THE INFORMA-

TION IN THIS CASE. Judgment affirmed. Dis-
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senting opinion by ]\lelvin, J., but not on this

point."

People V. Bahcoek, 117 Pae. 549.

"The indictment charged that on May 16,

1919, 'one Joe Pittman. late of Bryan county,

did unlawfully and feloniously in and upon one

Eula Yancey, a female under the age of 14

years, make an assault, and with her, the said

Eula Yancey, he. the said Joe Pittman, then and
there did have sexual intercourse, she the said

Eula Yancey not being the wife of bim, the said

Joe Pittman, contrary to,' etc. Ox his teial

THE DEFEXDAXT WAS FOUXD GUILTY OF ASSATXT

WITH ixTEXT TO co^LiMiT RAPE. The court Said:

In the case of Lee v. State, 7 Okl. Cr. — , 122

Pac. 1111, it is said: 'The prosecutrix, being

under the age of consent, was conclusively in-

capable of legally consenting to an assault with

intent to have carnal knowledge of her. Every

attempt to commit a felony against the person

involves an assault, and if the acts of the de-

fendant, done in furtherance of a purpose to

have carnal knowledge of the prosecutrix, con-

stituted an assault to commit rape, if done with-

out her consent, thex no act of hers could

WAIVE SUCH assai'lt. That there may be an as-

sault with intent to rape upon a consenting fe-

male, where she is under the age of consent, on

the ground that in law she cannot consent to

such an assault, is held in the following cases:

(Citing luunerous cases). Where the proof is

not conclusive as to consummation of penetra-

tion, and the proof is evident as to assault with

intent to connnit rape, it is the duty of the trial
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court to instruct the jury of their right to con-

vict of the lower offense." Vickers v. U. S. 1

Okl. Cr. 452, 98 Pac. 467.

Pittman v. State, 126 Pac. 696 (Oklahoma).

''Appellant m his brief says: Only one ques-

tion will be arji'ued in this brief. Briefly stated

it is: 'Will an affirlavit charging rape on a

female child luider the age of 16 years, which

does not in terms contain a charge of assault and

battery, support the verdict and judgment of

GTTILTY OF ASSAULT AND BATTERY WITH INTENT

TO C0]\[MiT EAPE?^ The answer to appellant's

question will therefore be decisive of this ap-

peal. It has been repeatedly held that ever}^

charge of rape necessarily includes a charge of an

assault and battery. Mills v. State, 52 Ind. 187

;

Murphy v. State,' 120 Ind. 115, 22 N. E. 106;

Richie v. State, 58 Ind. 355; Ewbank's Indiana

Criminal Law, No. 771. Counsel for appellant

insists that the above rule of law does not appl}^

here for in this case the female was under the

age of 16 years, and while she could not consent

to the rape, she might consent to the assault and

batterj^; and therefore, in order to support the

verdict in this case, the affidavit should have

charged that the carnal knowledge was forcibly

HAD. In Poison V. State, 137 Ind. 519, 35 N. E.

907, this court said: 'It is impossible to conceive

of a rape without an assault and battery for that

purpose. The crime of rape necessarily includes

an assault and battery with intent to commit a

rape."

Gordon v. State, 98 N. E. 627 (Indiana).
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The question raised by appellant was decided

against his contention in the case of Hanes v. State,

315 Ind. 112, 57 N. E. 704. In the course of the

Court's opinion in this case it says, on page 120:

**The point of insistence is that there can be

no assault and battery where it is peqietrated

ivith the consent of the person assaulted * * *

When perpetrated acrainst a female child under

14 years of a ore, consent or nonconsent forms no

element of the crime. The crime is the same

whether committed forcibly and against the

will or with the voluntaiy submission of the

child. In either case it is a felony. Further-

more, any touchinc; of the person of a female

child under the age of 14 years, with intent to

perpetrate u]^on her the act of sexual inter-

course, is, and necessarily must be, in legal

contemplation without her consent, for she can

give no consent that will mnl:e the act latrfnl.

Hence any indecent liberties taken of the per-

son of the child in the prosecution of that intent

and purpose is unlawful, and rude and insolent,

to say the least of it, and clearly within the def-

inition of assault and batteiy."

The affidavit is sufficient to support the verdict of

the jury.

And Beverley r. State, 98 N. E. 628, affirms the

case of Gordon v. State, supra. The Court said:

"The questions involved in this appeal are

the same as those considered in Harry Gor-

don V. State of Indiana (1912), No. 22, 125,

98 N. E. 627, and for the reasons therein stated
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the judgment appealed from * * * finding

the appellant guilty as charged, is hereby af-

firmed.
'

'

It is contended by appellant that the prosecuting

witness by her consent is an accomplice as in adul-

tery or incest cases, referred to by appellant. There

is no similarity between adultery and incest cases

and rape, even though the female actually con-

sented. The victim of a rape is never an accom-

plice (16 C. J., 683), although the female actually

consents, if she is under the age of consent. The

reference of counsel for plaintiff in error to adul-

tery and incest cases is misleading and is not the law.

"The victim of rape is never an accomplice,

the rule in this respect being the same whether

the crime is committed by force, or against the

will of the female, or by fraud, or consisted of

carnal know^ledge of a female under the age of

consent, altliougli site actually consented there-

to/'

Therefore, it is not necessary that the testimony

of the prosecuting witness, Sonia Malachoif, be cor-

roborated. See State v. Knigliten, 64 Pac. 867, in

which the Court says:

"It is also contended that there is no evi-

dence corroborating the testimony of the prose-

cutrix. But in a case of this character the un-

corroborated testimou}^ of the prosecutrix is

sufficient to sustain a conviction, because she is

in no sense an accomplice."

See, also,

16 C. J., 683, and authorities cited in notes.
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Appellant contends that the Court should have

given instructions defining other included crimes,

to-wit, assault and battery and simple assault, and

attempt. Yet he takes the other horn of the di-

lemma by alleging an excei3tion taken mow pro tunc

on the 22nd day of November, 1921, more than a

month after the verdict was returned, and not in the

presence of the jury, that the Court erred in refus-

ing to give defendant's requested instruction that

the jury could not return a verdict finding the de-

fendant guilty of assault with intent to conmait

rape, or assault (Transcript, p. 162. There is no

evidence of the crime of simple assault, and where

there is no evidence tending to prove the conmiis-

sion of a loAver offense, that is, where the evidence

shows that tlie accused is guilty of the higher of-

fense, or not guilty of any, an instruction on the

lower offense is not necessary and is properly re-

fused.

16 C. J., page 1224, Sec. 2452, and authorities

cited thereunder.

There cannot be assault and battery or assault

with consent of the person assaulted even though

such person be a minor, l^ut a female under the

age of 16 years cannot consent under a charge of

statutory rape or assault with intent to conunit stat-

utory rape, and the charge of assaidt or assault and

batter}" is not an included crime under an indict-

ment for statutory rape or assault with intent to

commit rape upon a female under the age of con-
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sent. As to an instruction for attempt to commit

rape, it may be said that no attempt to rape a fe-

male under the aqe of sixteen years could be made

without an assault, and attempt to rape such a

female is not an included crime under an indict-

ment for statutory rape. Attention is also called

to Section 1895. C. L. A., supra, providing a life

penalty for rape upon a child under twelve years

of age. Section 2073, C. Tj. A., provides that the

penalty for an attempt shall be one-half the penalty

provided for the crime attempted. Said Section

2073 reads as follows:

''That if any person attempts to commit any

crime, and in such attempt does any act toward

the commission of such crime, but fails, or is

prevented or intercepted in the perpetration

thereof, such person, when no other provision

is made by lav/ for the punishment of such at-

tempt, upon conviction thereof, shall be pun-

ished as follows

:

'
' First. If the crime so attempted be punish-

able by imprisonment in the penitentiary or

count,y jail, the punishment for the attempt

shall be by like imprisonment, as the case may
be, for a term not more than half the longest

period prescribed as a punishment for such

crime.

"Second. If the crime so attempted be pun-

ishable b}" fine, the x>unishment for the attempt

shall be by fine not more than half the amount

of the largest fine prescribed as a punishment

for such crime."
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Where the x^enalty under the indictment is life, as

in the case at bar, Section 2073, C. L. A. would

reduce a verdict of attempt to commit the crime to

an absurdity. However, if one-half the life of the

prisoner could be determined, and the expectancy

of a man forty-five years of ajo^e be placed at fifteen

years, his sentence would necessarily be greater

than the sentence which was imposed by the Court

on the plaintiff in error. The verdict resolves in

his favor from every viewpoint.

The verdict of a jury as to the weicrht and suf-

ficiency of the evidence should not be disturbed

unless prejudice to defendant exists, because the

trial jury and the Court bavins: the opportunity to

see and observe the witnesses and their demeanor

while testifying, are in better position than the

appellate court to say what weight or credence

should be given to the witnesses. Therefore, as the

prosecuting witness does not need to be corrobo-

rated in her testimony, she not being an accomplice,

the jury were tlie judges as to whether or not they

believed her; and they evidently did believe the

prosecuting witness in this case, as is indicated by

their verdict.

Wherefore, l>y I'eason of the facts in this case as

contained in the testimony; the fact that no objec-

tions or exceptions were taken to the testimony at

the trial; the fact that only one instruction of the

Court was excepted to by the defendant in the pres-

ence of the jury as the law requires, and particularly
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by reason of the law, I most respectfully submit

that the judgment of the Court below should be

affirmed.

A. G. Shoup,

United States Attorney, First Division,

District of Alaska.
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3^eplp pdef of plaintiff in €rror

SOME INACCURATE STATEMENTS

There are some inaccurate statements in the

brief for defendant in error relating to the origin

and relationship of certain statutory laws of Oregon

and Alaska, which must be corrected before the

real merits of the argument in this case can be un-

derstood and agreed on.

On page nine of his brief the United States

Attorney begins his answering argument by re-

ferring to sections 1894 and 1898 of the Compiled

Laws of Alaska, 1913, defining the crime of rape
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and assault with intent to commit rape, in Alaska,

and declares: "These two sections were borrowed

bodily from the Oregon Code.''

While it may be admitted that some of the

statutory laws of Alaska are identical with some

of the Oregon laws, counsel for the United States

is entirely mistaken when he declares that sections

1894 and 1898 were borrowed from Oregon by the

Congress which enacted the Alaska Criminal Code

of 1899.

The purpose counsel for defendant in error had

in making such an inaccurate statement to the

court was evidently to bind the plaintiff in error

to the exact phraseology used by Judge Wolverton

in the opinion in State vs. Sargent, 32 Or. 110, 49

Pac. 889, and to limit this court to the construction

so announced in that case—as understood by coun-

sel for defendant in error.

If this court will compare section 1894, Alaska,

on page 18, of the brief of plaintiff in error in this

case, with the section 1733, Hill's Ann. Laws Or., as

amended (see Sess. Laws 1895, p. 67), on page 10

of the brief of defendant in error in this case, the

fundamental difference of the two sections will be

instantly disclosed and the inaccuracy of counsel

shown.

Counsel for defendant in error is also inaccu-

rate in the next succeeding paragraph of his brief.



in continuing the mistake about the origin of the

section 1894, Alaska, when he says (italics mine)

:

"The doctrine that assault with intent to commit

rape is an included crime, under the Oregon stat-

utes, in an indictment for statutory rape, is well

stated and settled in the Oregon case of State vs.

Sargent (49 Pac. 889). Judge Wolverton, in pass-

ing upon this point and commenting upon the iden-

tical statutes under which the verdict in the case at

bar was found, said:" (Here follows quotation).

Now, aside from, the facts that section 1894

of the Alaska statutes was not "borrowed bodily

from the Oregon Code," and is not identical with

the statute quoted in State vs. Sargent, and that

Judge Wolverton did not comment "upon the identi-

cal statutes under which the verdict in the case at

bar was found," but did correctly quote the Oregon

statute upon which the case of State vs. Sargent

was based, and did not announce any such doctrine

that assault with intent to commit rape is an in-

cluded crime under the Oregon statute, in an in-

dictment for statutory rape, but did fairly disclose

in his opinion that the defendant in the case of

State vs. Sargent was actually indicted for and co7i-

victed of assault with intent to commit rape under

section 1740 of the then Oregon Code, and not

under the section 1733 thereof, relating to and de-
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fining statutory rape, the above quotation from the

brief of defendant in error is innocuous.

Counsel for defendant in error having become

confused and inaccurate in his judgment about the

facts and principles of law upon which the case of

State vs. Sargent was decided, thereafter wandered

farther afield in his unclassified quotations from

other cases, based on other statutes widely unlike

section 1894, Alaska.

1. The statutory definitions of rape are as nu-

merous as the State codes, no two are alike; Alaska

statute, under consideration in this case, is unique

and unlike all others.

2. The case at bar rests for final decision upon

this court's construction of the intent and purpose

of section 1894, Alaska, upon which the indictment

in this case was returned, and not upon common

law definitions, or the statutes or decisions of other

States.

3. It is a fundamental principle in criminal law

that a defendant cannot be legally convicted of any

crime which is not included within the averments

of the charging part of the indictment; if, as to

any crime not specifically charged, the necessary

descriptive or charging averments are not included

in the indictment, as to that crime the indictment

does not state facts sufficient to constitute the



crime; and especially is that true if it is apparent

on the fact of the indictment, as in the case at bar,

that averments are purposely omitted, so as to limit

the charge to a specific crime—in such case one

cannot be convicted of a crime whose necessary

elements are thus purposely omitted from the in-

dictment.

THE OREGON RULE
Counsel for defendant in error has made the

case of State vs. Sargent, 32 Or. 110, 49 Pac 889,

his piece de resistance, so to speak, in his brief,

and seems to think it settles about all the questions

in the case at bar. We quoted that case in our

original brief, at page 9, on the only question really

decided by that court, but did not then (and do not

now) think it touched the other important question

in this case.

Because of the stress laid on that case by the

defendant in error counsel for plaintiff in error in

this case made a personal examination of the

entire record in the Sargent case, and found,

as stated by Judge Wolverton in his state-

ment and opinion, that the defendant Sargent

had been indicted for and convicted of an assault

with intent to rape a female child under the age of

consent. The indictment was found under and

based on section 1740, Hill's Ann. Laws Or., which

provided a penalty against any person guilty of an
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assault with intent to commit rape, and it was not

found or based on the section 1733 of that statute

providing penalty for statutory rape.

The following is a copy of the charging aver-

ments in the Sargent indictment

:

"Chet Sargent, accused by the grand jury of

the County of Morrow, by this indictment, of the

crime of assault with intent to commit a rape, com-

mitted as follows:

"The said Chet Sargent on the 14th day of

April, A. D. 1896, in the County of Morrow and

State of Oregon, he, the said Chet Sargent, being

then and there over the age of sixteen years, unlaw-

fully and feloniously, in and upon one Bessie Rob-

bins, a female child, under the age of sixteen years,

to-wit, of the age of about eight years, an assault

did make and her, the said Bessie Robbins, then and

there did ill treat and lay hold of and forcibly throw

upon the hay, and did lay his body upon and against

her, the said Bessie Robbins, with the intent then

and there, her the said Bessie Robbins, forcibly and

against her will, felonously to carnally know and

ravish and carnally abuse, contrary to the statutes

in such cases made and provided and against the

peace and dignity of the State of Oregon."

Under the Oregon statute quoted by Judge

Wolverton and the charging averments of the in-



dictment in that case, it is clear there could be no

question in the Sargent case such as is presented

in the case at bar. Every element of the crime of

assault with intent to commit rape is charged in

the Sargent indictment—but they are not charged

in the indictment in the case at bar.

The indictment in this case does not charge

"assault with intent to commit a rape," nor that it

was "forcibly and against her will," as in the Sar-

gent case, nor make any other averments of force

from which the jury or the court could infer an

assault with intent. On the contrary, it was care-

fully drawn by the United States Attorney, upon

the facts known to him, to charge only the crime

denounced in the second clause of section 1894,

Alaska, which crime could only be perpetrated

''with her consent.''

Upon demurrer the indictment on the Sargent

case would be held to be direct and certain as

against every requirement of section 2150, Alaska,

(page 19 on original brief) ) because it was direct

and certain as regards, 1 the party charged, 2 the

crime charged, and 3 the particular circumstances

of the crime charged when they are necessary to

constitute a complete crime.

But the Sakinoff indictment, in the case at bar,

considered as an indictment for "assault with intent
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to commit rape," would be open to a demurrer that

it does not state facts sufficient to constitute that

crime. An indictment which does not state facts

sufficient to constitute a crime—no court ought to

sustain such an indictment, or imprison a citizen

upon a verdict based thereon.

THE CALIFORNIA RULE

In the case of People vs. Babcock (Cal) 117,

Pac. 549, cited by defendant in error at page 18

of his brief, the court holds plainly that a charge

of statutory rape includes the offense of assault

with intent to commit rape without force.

That ruling is not inconsistent with the defi-

nition of rape as stated in the California statute

quoted by the court in that opinion:

"[1] The particular kind of rape charged by

the information was that defined by subdivision 1

of section 261, Penal Code, as follows: "Rape is an

act of sexual intercourse, accomplished with a fe-

male not the wife of the perpetrator * * *
( 1

)

where the female is under the age of sixteen years."

Note that the element of force is not purposely

excluded in this definition as it is in the second

clause of the Alaska section 1894. Nor are we

advised what averments are charged in the indict-

ment in the Babcock case. It may be that an ex-

amination of that indictment would show that it



charged facts sufficient to support the element of

force, though that court said, following the quota-

tion above:

"It is not disputed, of course, that in such a

case neither force nor violence is essential to the

commission of the crime of rape, or that it is im-

material that the act of sexual intercourse was with

the full consent of the female."

Whatever the averments in the Babcock indict-

ment may have been it is interesting to note that

long after the decision in that case the courts of

that State, in the case of People vs. Akin, 143 Pac.

795, cited and quoted on page 21 of plaintiff in

error brief in this case, said:

"It is thus to be seen that the element of force

is not charged, as indeed it is not required to con-

stitute the offense of rape on the person of a female

under the age of consent. The crime of assault

with intent to commit rape necessarily implies, how-

ever, the use of force and violence, and negatives

the idea of consent upon the part of the victim.

Of course, if the defendant had been charged with

rape on the person of an adult, the element of

force would have been included in the charge, and

thus the information would have comprehended the

crime of which he was convicted. Or, if the de-

fendant had been convicted of an ^attempt to com-
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mit rape,' we could say that it was covered by the

charge, because every crime includes an attempt to

commit said crime. But 'an assault implies re-

pulsion, or at least want of consent on the part of

the person assaulted.' * * * The same criti-

cism might be made of the instruction given here,

but in addition we think the verdict does yiot re-

spond to the averments of the information. This

is not a technical objection, but it goes to the funda-

mental right of the defendant to be formally charged

with the crime of which he may be convicted.'^

Does the Atkin case state the correct rule in

California?

THE OKLAHOMA RULE

The case of Pittman vs. State, 126 Pac. 696,

from Oklahoma, cited in the brief of counsel for

defendant in error, was begun under a statute which

provided

:

**2414. Rape defined. Rape is an act of sex-

ual intercourse accomplished with a female, not the

wife of the perpetrator, under either of the follow-

ing circumstances: First, where the female is

under the age of sixteen years," etc.

Rev. Laws of Oklahoma, 1910, Vol. 1.

This case, however, cannot be authority against

us, because upon its face it shows that the indict-

ment specially charged that
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"One Joe Pittman, late of Bryan County, did

unlawfully and feloniously in and upon one—a fe-

male under the age of fourteen years, make an as-

sault, and," etc.

It may be admitted that where the indictment

contains the necessary averments of facts charging

an assault there may be a conviction for an assault.

But that is not the fact in the case at bar, and the

Oklahoma decision strengthens, rather than weak-

ens, our argument.

THE GEORGIA RULE

The case of Suggs vs. State (Ga.) 100 South-

eastern, 778, cited by counsel for defendant in

error, is scant in its disclosures. Only the syllabi

of the case are in the reporter, and nothing is

shown of the averments in the indictment. The

case was based upon an Act of the Georgia assem-

bly, found at page 259, of the Acts of the General

assembly, 1918. A careful examination of the act

discloses that no provision is contained in it, similar

to the second clause of section 1894, Alaska. T':

merely declares "sexual or carnal intercourse with

any female child under the age of fourteen years"

to be rape, without saying anything about force or

consent, or otherwise defining the crime. In all

probability the indictment in that case contained



12

the usual averments of every necessary element

of the crime of rape, including those of assault.

THE INDIANA RULE

Counsel also cites the leading case from In-

diana, Gordon vs. State, 98 Northeastern, 627,

and the other Indiana cases cited therein. But an

examination of the Indiana statute in connection

with the strong language used in the decision

leaves no doubt that no such question was ever pre-

sented there as in the case at bar.

The Indiana statute reads:

"Section 2250. Whoever unlawfully has carnal

knowledge of a woman, forcibly and against her

will, or of a female child under sixteen years of

age, is guilty of rape."

Burns Ann. Ind. Stat., 1914, Vol. 1.

The Indiana court in the Gordan case said:

**It is impossible to conceive of a rape without

an assault and battery for that purpose. The

crime of rape necessarily includes an assault and

battery with intent to commit rape." Judging from

the statute and that language it is also impossible

to conceive of the Indiana court sustaining an in-

dictment or a conviction based on an indictment for

rape, or assault with intent to commit rape, which

does not charge the necessary elements of the crime.
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Then, too, the affidavit quoted in this case does

so charge the elements of an assault and the case is

not in point against us.

THE NEVADA RULE

Counsel for defendant in error in declaring

that section 1894, Alaska, defining rape in that

Territory and under which the indictment in this

case was drawn, was borrowed bodily by Congress

from the Oregon Code, raised an interesting ques-

tion. That statement was evidently made with the

idea of binding us to the ruling in the Sargent case,

and limiting the United States Circuit Court of

Appeals thereby, in its construction of that section.

But a comparison of the section 1894, Alaska, found

at page 18 in our original brief, and the section

1733, Oregon, quoted by Judge Wolverton in the

Sargent case, found on page 10 of the brief of de-

fendant in error, show that the two sections are

entirely dissimilar, and not even identical in mean-

ing or idea.

Counsel for plaintiff in error are not able, with

certainty, to advise this court from what State

section 1894, Alaska, was borrowed, but judging

from well-known facts and phraseology suggests

that the Alaska section was borrowed from the

Nevada code, since it is more nearly like the phrase-
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ology and ideas of that than any other statute coun-

sel can find, with their limited library facilities.

In 1899-1900, when the Alaska codes were be-

ing drafted by Congress, Senator Carter, of Mon-

tana, was the chairman of the Senate Committee on

Territories, and had charge of the preparation of

those codes. They were prepared by cutting and

pasting from the codes of the western states and it

may be the section 1894 was thus borrowed from

Nevada, with whose laws Senator Carter was fa-

miliar. It was evidently not copied from the Mon-

tana definition of rape, for that more nearly re-

sembles the statute of California. The statutory

definitions of rape in Nevada and Wyoming are

nearly identical with that in Alaska, and counsel

thus suggests the Nevada genesis of section 1894,

Alaska.

The Nevada section, Rev. Laws Nevada, 1912,

section 6442, now reads as follows

:

"Section 177. Rape is the carnal knowledge of

a female forcibly and against her will. * * *

and any person of the age of sixteen years or up-

wards who shall have carnal knowledge of any fe-

male child under the age of sixteen years, either

with or without her consent, shall be adjudged

guilty of the crime of rape, and be punished as

before provided."
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So far as we can ascertain that was the Ne-

vada statute when the Pickett case arose : State vs,

Pickett, 11 Nev. 255; 21 Am. Rep. 754; Book 35

Pacific States Reports.

In that case, as in this, the trial court in-

structed the jury upon the elements of the crime of

rape, and then added:

"But if the jury believe that the defendant at-

tempted to commit a rape and failed to affect a

penetration, as above described, they should find a

verdict of guilty of an assault with the intent to

commit rape."

The supreme court of Nevada held that in-

struction to be error, and reversed the case therefor,

and said

:

"The comm.on law definition of rape is "the

carnal knowledge of a woman forcibly and against

her will," (4 Blacks, Com. 210). The same defini-

tion is adopted by our statute (Comp. Laws, Sec.

2350). Under this definition an assault is a neces-

sary ingredient of every rape, or attempted rape.

But it is not a necessary ingredient of the crime

of carnally knowing a child under the age of

twelve years, with or without her consent, which

is defined in the latter part of the section, and

which is called "rape." It is obvious that here are

two crimes differing essentially in their nature,
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though called by the same name. To one force and

resistance are essential ingredients, while to the

other they are not essential ; they may be present or

absent without affecting the criminality of the fact

of carnal knowledge. As an assault implies force

and resistance, the crime last defined may be com-

mitted, or at least attempted, without an assault, if

there is actual consent on the part of the female^

THE ALASKA STATUTE

Counsel has again quoted from Judge Beatty's

opinion in the Pickett case because of the almost

exact similarity of the two statutory definitions

under consideration, and because it more clearly

discloses just what the elements of the crime are

which is denounced in the second clause of section

1894, Alaska.

That section defines two crimes, and two only,

and its provisions, if carefully analyzed and under-

stood, are logical and easily applied to the long es-

tablished principles of law relating to the crime of

rape.

Section 1894. That whoever has carnal knowl-

edge of a female person, forcibly and against her

will, or, being sixteen years of age, carnally knows

and abuses a female person under sixteen years of

age, with her consent, is guilty of rape."
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Now, the first clause of that section, as pointed

out by Judge Beatty in the Pickett case, is the old

common law definition of rape.

"Under this definition," he says, "an assault is

a necessary ingredient of every rape, or attempted

rape." The second clause of the Alaska section,

however, is unique

—

sui generis—and differs from

all other definitions of statutory rape, which counsel

has been able to find, for it cannot be violated with-

out the act is committed ''with her consent" In

other words, the substantive crime described in the

second clause is not a crime without it appears, and

is so averred in the indictment, that the carnal

knowledge was had ''with her consent." Without

that fact appears affirmatively there is no crime,

under the second clause. In the Nevada statute it

is a crime to have "carnal knowledge of any female

child under the age of sixteen years, either with or

without her consent," but in the Alaska statute

there is no crime committed, under the second

clause, unless the act was committed "with her con-

sent."

In the crime defined in the second clause there

are four distinct elements described, each of which,

under the ordinary rules, must be affirmatively

charged and averred in the indictment and proved

on the trial, to secure a legal conviction

:
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1. The defendant must be sixteen years old, or

older,

2. He must carnally know and abuse a female

person,

3. Under sixteen years of age,

4. With Her Consent.

If either of these necessary elements is lacking

in the charging part of the indictment, it will not

state facts sufficient to charge the crime; if the

prosecution fails to prove either, the court should

direct a verdict for the defendant.

In a much stronger measure the words of Judge

Beatty, declaring the different characters of the

two crimes stated in the Nevada statute, are ap-

plicable to the two different crimes stated in the

Alaska section. His statement with respect to the

substantive crime stated in the first clause of the

Navada statute applies exactly to the first sub-

stantive crime stated in the Alaska section. But

all that he says with respect to the character of the

crime defined in the second clause of the Nevada

statute, while true of the second clause and crime

stated in the Alaska statute, does not go far enough,

for the crime so defined and so clearly stated in the

second clause of the Alaska statute cannot be com-

mitted "without the consent" of the female, as it
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can under the Nevada clause, but only "with the

consent'^

Even more clearly, then, than the Nevada stat-

ute, the Alaska statute excludes every possible ele-

ment of force and violence from the character of

the crime created in the second clause of the Alaska

law,—intentionally and purposely, by every rule

of grammar and legal construction. The intent of

Congress in enacting that second clause is clear and

without the need of construction. Without the act

denounced in the second charge of the Alaska stat-

ute is committed "with the consent" of the female,

there is no crime.

We frankly submit, then, to this court:

1. That the second clause of section 1894, Al-

aska, by its clear and positive provisions, excludes

from the elements of the crime defined therein every

element of force or violence from which an assault

with intent may be found or inferred.

2. That the indictment in this case was drawn

under that clause and does not charge or aver any

fact upon which force or violence, or assault with

intent, can be based or inferred

;

3. That the testimony in this case does not con-

tain any evidence tending to prove the use of any

force or violence, or any assault with intent, or

otherwise, directly or by inference

;
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4. That the instruction on assault given by the

trial judge was not given to meet any definition of

the statute, or any charge of the indictment or any

proofs offered on the trial, but by mistake in refer-

ence to the element of attempt.

Now the indictment in this case was not sought

to be drawn under the first clause of section 1894,

Alaska,—no charge that it was ''forcibly and

against her will" is averred; it is conceded that it

was meant to charge the defendant under the second

clause, and the indictment does not affirmatively

charge that the act was done ''with her consent,"

which is just as necessary a charge or element in

the second clause, as "forcibly and against her will,"

is in the first. The indictment does not state facts

sufficient to constitute the crime defined in the

second clause of section 1894, Alaska, and since it

is never too late to raise that question

:

Comes now the plaintiff in error, the defendant

below, by James Wickersham and J. W. Kehoe, his

attorneys, and demurs to the indictment in this

case, and for grouyid of demurrer thereto says (1)

that the said indictment shows upon its face that it

does not state facts sufficient to constitute any

crime, and (2) because it shows upon its face that

it does not state facts sufficient to constitute the
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crime of assault with intent to commit rape, with

which crime defendant was convicted upon said in-

dictment.

James Wickersham,

J. W. Kehoe,

Attorneys for Plaintiff in Error,

Defendant Below.
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TO THE HONORABLE JUDGES OF THE
UNITED STATES CIRCUIT COURT OF AP-

PEALS FOR THE NINTH CIRCUIT:—

The undersigned, the plaintiff in error, peti-

tioner, respectfully submits that he has been ag-

grieved by an opinion of your Honors rendered

herein on the 7th day of August, 1922, in the re-



spects hereinafter set forth, and prays for a rehear-

ing of said matter upon the following grounds

:

( 1 ) That an indictment was returned against

this petitioner in the District Court for the Territoiy

of Alaska, First Division, on October 11, 1921, for

the crime of statutory rape charging that the de-

fendant did

—

''being then and there over the age of sixteen years,

knowingly, wilfully, wrongfully, unlawfully, felon-

iously, carnally know and abuse Sonia Malachoff,

the said Sonia Malachoff being then and there a

female person and then and there under the age of

sixteen years, to-wit, of the age of eleven years,"

etc.

(Page 2. Transcript of Record.)

(2) That on the trial of this petitioner in

said court on said charge on the 20th day of October,

1921, the jury drawn to try the case returned a ver-

dict therein against this petitioner, defendant there,

as follows

:

*'We, the jury empaneled and sworn in the

above-entitled cause, find the defendant guilty of

assault with intent to commit Rape.

Dated at Juneau, Alaska, this 20th day of Oc-

tober, 1921.

^'J. C. READMAN, Foreman."
(Page 164. Transcript of Record.)

(3) That thereafter and on November 2nd,

1921, the judge of the trial court passed sentence



and judgment against this petitioner that he was

*'guilty of the crime of Assault with intent to com-

mit Rape", and sentenced petitioner to serve six

years in the United States Penitentiary at McNeil's

Island, in the State of Washington, where petitioner

is now confined.

(4) That upon the matters and things shown

and stated in the printed transcript of record in this

cause, in this court, the said cause was removed

from the trial court to this court for review upon

the errors alleged therein to have occurred at the

trial in the court below, and upon the briefs filed

herein by the respective attorneys in this cause, the

Honorable Judges of this court did consider said

alleged errors and the other matters therein and

did on the 7th day of August, 1922, render and file

their opinion herein, and did therein and thereby

affirm the judgment and sentence against this peti-

tioner for the reasons and conclusions stated in said

opinion.

(5) That through inadvertence and mistake

the said opinion does not correctly or at all decide

the matters at issue in said cause as presented to

the judges of this court in the Assignment of Errors

and Briefs of Counsel, and by reason whereof the

judges did in said opinion declare and decide as

follows

:

''There was abundant evidence to sustain the



verdict of the jury to the effect that the defendant

attempted to commit the crime distinctly charged

in the indictment against him and distinctly defined

in the second clause of Section 1894 of the Statute

of Alaska above set forth, and that in such attempt

he committed acts toward the commission of that

crime, the punishment for which is declared in Sec-

tion 2073 of the Alaska statute above cited. And

we think it clear that such attempt is necessarily

included in the crime charged against the defendant

by the indictment by virtue of Sections 2269 and

2268 of the Alaska laws that have been quoted.

"Finding no substantial error in the instruc-

tions complained of, the judgment is AFFIRMED."

(6) That the inadvertence, error and mistake

made by this court in the foregoing excerpt from the

court's opinion consists in this, to-wit: (a) Because

there was no verdict of a jury in this cause to the

effect that the defendant attempted to commit the

crime distinctly charged in the indictment against

him and distinctly defined in the second clause of

section 1894 of the statute of Alaska above set

forth, and that in such attempt he committed acts

toward the commission of that crime, the punish-

ment for which is declared in section 2073 of the

Alaska statute above cited, or at all; that the only

verdict of a jury in this cause is that verdict set

forth in the Transcript of Record in this cause at



page 164, and was and is to the effect that the de-

fendant had committed the crime of Assault with

intent to commit Rape, and not the crime of Attempt

to commit the statutory rape charged in the

indictment. (b) Because the trial court did

not instruct the jury below that "such attempt is

necessarily included in the crime charged against

the defendant by the indictment by virtue of sec-

tions 2269 and 2268 of the Alaska laws that have

been quoted," and the neglect and refusal of the

trial court to so instruct the jury and to submit to

the jury the included crime of Attempt to commit

Rape, and the lesser offenses included in the crime

charged in the indictment was and is one of the

errors alleged in petitioner's Assignment of Errors

;

and this court in the above excerpt from its

opinion mistakes the fact in respect to that

matter, by assuming it was done, when in fact it

was not done, and the refusal to do it was clearly

stated as error in petitioner's Assignment of Errors

numbers 4, 5, 6, 8 and 9. (c) Because the above ex-

cerpt from the court's opinion mistakenly assumes

that the petitioner was found guilty of the crime of

Attempt to commit the crime of Rape, a crime neces-

sarily included in that for which petitioner was so

indicted, when he was in fact found guilty by the

verdict of the jury of the crime of Assault with

intent to commit Rape, a crime which is NOT in-



eluded in that with which he was charged in the in-

dictment, and the difference between which two

crimes is the principal point of contest in his Assign-

ment of Errors, and Brief and Argument before

this court, (d) Because by reason of the aforesaid

inadvertence and mistake this court has affirmed a

conviction against defendant for a crime which the

lower court refused to submit to the jury, and for

which he was not found guilty by the jury, (e) Be-

cause by reason of the aforesaid inadvertence and

mistake this court has not given weight to or de-

cided upon the other assigned errors of the court

below which are argued and submitted to this court

in the briefs in this cause for its opinion and decision

thereon.

(7) Among the errors of the lower court as-

signed and argued to this court in this cause and

which were not noticed, or if noticed, were mis-

takenly treated, are the following:

(a) Relating to Attempts

The lower court did not submit to the jury the

question of whether or not defendant was guilty

of the crime of Attempt to commit the crime charged

against him in the indictment, or attempt to com-

mit the lesser degrees thereof necessarily included

therein, under sections 2073, 2268 and 2269 of the

laws of Alaska referred to in the court's opinion,

but did specifically and affirmatively wholly with-



draw any consideration in relation to said Attempts

from said jury by his Instructions numbered 14.

(Page 156. Transcript of Record.)

Defendant reserved an exception to this action

of the court in his exception to Instruction XI,

where the error first occurred, and assigned error

therefor in his various assignments numbered 1, 4,

5, 6, 8 and 9.

This alleged error was fully presented in Brief

of Plaintiff in Error, pages 23-26.

Aside from the mistake of facts, in relation

thereto the court's opinion on the matter of At-

tempts in this case is acquiesed in by counsel for

the defendant, who quite approve that part of the

opinion saying (italics mine) :

"And IVe think it clear that such attempt is neces-

sarily included in the crime charged against the

defendant by the indictment by virtue of Sections

2269 and 2268 of the Alaska laws that have been

quoted^'

Unfortunately for the defendant, however, the

lov/er court took the opposite view of the matter and

not only did not give such instruction to the jury

but withheld it by his instruction number 14, where-

in he limited the jury's power as follows

:

"XIV"

"I hand you three forms of verdict— 1. find-

ing the defendant guilty as charged in the indict-
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ment; 2. finding the defendant guilty of assault

with intent to commit rape; and, 3. not guilty.

When you retire you will elect one of your number

as foreman, and he will sign the form of verdict

agreed upon and return the same into court."

(Page 156. Transcript of Record.)

This instruction shows that the lower court

may have mistaken the element of ''assault" for

that of "attempt" and that he instructed the jury

on ''assault", an element which was not necessarily

or at all included in the crime charged in the indict-

ment, and did not charge on the element of "at-

tempt", about which this court says "we think it

clear that such attempt is necessarily included in

the crime charged against the defendant by the in-

dictment by virtue of Sections 2269 and 2268 of the

Alaska laws that have been quoted."

The Supreme Court of Kansas in a similar cas3

said (italics mine) :

"In a prosecution for statutory rape, where

there was evidence tending to show no more than

an attempt, it was held to be the duty of the court

to instruct the jury as to the law of attempt to com-

mit the offense, although the defendant had not

asked for such an instruction.*^

State vs. Grubb, 55 Kan. 678; 41 Pac, 951.

State vs. Langston, 106 Kan, 672; 189 Pac. 15C.

(Page 25, Brief of Plaintiff in Error.)
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(b) Relating to Assault With Intent

The lower court instructed the jury in his

Number XI, "that the crime of assault with intent

to commit rape is necessarily included in the crime

of rape as charged in the indictment in this case,"

etc., and in instruction XIII, further charged the

jury that if they found that ''the defendant, with

intent to have sexual intercourse with the said Sonia

Malachoff and having the apparent present ability

to consumate said act laid hands on the said Sonia

Malachoff in pursuance of said intent, or did some

act toward the accomplishment of the act intended

and was prevented from accomplishing the full act

of rape, as I have heretofore instructed you, by

causes outside of the will of the said defendant then

the defendant would be guilty of the crime of assault

with intent to commit rape and you should render

your verdict accordingly," etc..

(Page 155. Transcript of Record.)

Defendant reserved exceptions to both those in-

structions (Pages 158-159, Transcript of Record),

and also requested:

"Defendant's request for Instruction No. 2.

"Under the law of Alaska, the crime of rape

may be committed forcibly, or, in the case of a child

under the age of sixteen years, the mere act of sex-

ual intercourse, even though such child consented

thereto, if proved, constitute what is called statu-
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tory rape. In this f'ase the indictment does not

allege that force was employed, and it is therefore,

presumed that the act, if committed as alleged, was

done with the consent of such child. Under these

circumstances, I charge you that you cannot return

a verdict finding the defendant guilty of assault

with intent to rape or assault, and your verdict

m.ust be either guilty or not guilty of the crime

charged in the indictment."

This requested instruction was refused and an

exception taken.

(Page 162. Transcript of Record)

Assignment of error was based thereon.

(Page 171. Transcript of Record.)

And the matter was presented in the Brief for

Plaintiff in Error, pages 18-23.

Section 1894 of the Compiled Laws of Alaska,

1913, was section 14 in Carter's Annotated Alaska

Codes, 1900, and was taken by Congress in its com-

pilation of the Penal Code of Alaska, of March 3,

1899, from Bate's Anno. Ohio Statutes, Sec. 3816.

See annotations to Sec. 14 and 15, Penal Code Alaska

1899, in Carter's Codes, page 4, 1900.

Now before Section 14, Carter's Codes, being

Sec. 1894, Compiled Laws Alaska, 1913, was bor-

rowed by Congress in 1899 from Section 6816,

Bate's Anno. Ohio Stat, it had received construc-

tion by the Supreme Court of Ohio in the case of
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Smith V. State, 12 Ohio State, 466, where the court

decided (syllabus)

:

''An attempt by a male person of the age of sev-

enteen years and upward, to carnally know and

abuse a female child under the age of ten years, with

her consent, is not indictable under the 17th section

of the 'Act providing for the punishment of crimes/

as an assault with intent to commit rape."

The last clause of the fifth section of the same

statute is the Ohio statutory equivalent of the last

clause of section 14, Carter's Annotated Codes and

Section 1894, Compiled Laws of Alaska, 1913, and

is stated in Smith v. State, supra, page 469, as fol-

lows (with italics by Ohio Supreme Court) :

''If any male person of the age of seventeen

years and upwards, shall carnally know and abuse

any female child, under the age of ten years, ivith

her consent, every such person so offending, shall

be deemed guilty of rape,'' etc.

Counsel has not been able to examine this clause

in Sec. 6816, Bates Annotated Ohio Statutes, from

which in 1899 Congress borrowed it for Alaska, but

the form quoted by the Supreme Court of Ohio in the

case of Smith vs. The State, supra, is identical in

meaning though differing slightly in phraseology

from the Alaska form. Whether the Ohio form in

Bate's Annotated Ohio Statutes, Sec. 6816 is more

nearly identical with our section, counsel cannot
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say, but it is certain that in the exact sense of our

statute it was construed by the Supreme Court of

Ohio in the Smith case at the December Term, 1862,

of that court. And our Congress borrowed it in

1899 and inserted it in the Alaska Statutes with

knowledge of its construction, for the case of Smith

V. The State, 12 Ohio State, 466, is cited as an anno-

tation to Section 18, Carter's Codes, in relation to

assault with intent to commit rape, in 1900.

Where an English statute is adopted into our

legislation, the known and settled construction of it

by courts of law is received as authority.

Tucker v. Oxley, 5 Cranch, 34 ; 3 L. Ed. 29.

Pennock v. Dialogue, 2 Pet. 1 ; 7 L. Ed. 327.

Cathcart v. Robinson, 5 Pet. 264 ; 8 L. Ed. 120.

McDonald v. Hovey, 110 U. S. 619; 28 L. Ed.

269.

Warner v. Texas Ry. Co. 164 U. S. 418; 41 L,

Ed. 405.

The known and settled construction of laws by

courts of the state from which they are taken is

presumed to be adopted with the adoption of the

laws.

Brown v. Walker, 161 U. S. 591 ; 40 L. Ed. 819.

The adoption by Congress of a state statute in-

cludes the adoption of construction previously given

to it.

Willis V. Eastman Trust Co. 169 U. S. 295; 42 L.
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Ed. 752.

A statute taken from another state will be pre-

sumed to be taken with the meaning it had there.

Henrietta Min. Co. v. Gardner, 173 U. S. 123;

43 L. Ed. 637.

The rule ordinarily followed in construing stat-

utes is to adopt the construction of the courts of the

country by whose legislature the statute was orig-

inally adopted. In this case the court follows the

construction of the state which was the source of

the statute, to-wit, Massachusetts; not that of the

state from which the statute was immediately taken,

to-wit, California.

Coulam V. Doull, 133 U. S. 216; 33 L. Ed. 596.

The courts of the Indian Territory are bound to

respect the decision of the Supreme Court of Ark-

ansas interpreting the laws of that state which were

adopted and extended over the Indian Territory by

the Act of Congress of May 2, 1890.

Robinson & Co. v. Belt, 187 U. S. 41 ; 47 L. Ed. 65.

And this court, in a well considered case from

Alaska held : ''A statute adopted from another state

which has been construed by the highest court there-

of is presumed to be adopted with the construction

thus placed upon it."

Jennings v. Alaska Treadwell Co. 170 Fed. 146,

95 C. C. A. 388.

In this case the court further said

:
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"It is true the two stautes are not identical as

a whole, but the change in the Alaska code from the

Oregon code makes more definite and certain the

purpose of Congress," etc.

Jennings v. Alaska Treadwell Co., supra, page 149.

Where a statute of a state is adopted by another

state or by Congress, the construction previously

given to such statute by the highest court of that

state presumably becomes a part of the law so

adopted.

Love V. Pavlovich, 222 Fed. 842; 138 C. C. A. 268.

Mustard v. Elwood, 223 Fed. 225; 138 C. C. A. 167.

Counsel for petitioner, then, assume that this

court will be bound to accept, in this case, that con-

struction given Sec. 1894 by the Supreme Court of

Ohio in the foregoing case of Smith v. The State, 12

Ohio State, 466.

Counsel in this case must share in whatever

mistake has been made in the correct understanding

of the issues presented in the argument, for in the

Brief of Defendant in Error, page 9, the United

States Attorney declared, in reference to Sections

1894 and 1898, Compiled Laws of Alaska, 1913,

that

—

'These two sections were borrowed bodily from

the Oregon Code"—and thereupon undertook to

bind us by quoting Judge Wolverton's decision in

State v. Sargent, 49 Pac. 889—an Oregon case. In
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the Reply brief for plaintiff in error, counsel for

defendant pointed out to the court that those two

sections had not been borrowed from the Oregon

laws at all, and suggested the apparent relationship

between Sec. 1894, Alaska, and Sec. 177, Rev. Laws

of Nevada, 1912, and cited State v. Pickett, 11 Nev.

255, 21 Am. Dec. 754, Book 35 Pacific State Re-

ports.

(Reply Brief for Plaintiff in Error, pages 13-16.)

The United States Attorney, discovering he had

made a mistake, prepared a telegram and asked

counsel for defendant to sign it with him, and for-

warded it to the Clerk of this court, on March 29,

1922, as follows:

"Juneau, March 29, 1922.

''Frank D. Monckton,

''Clerk U. S. Circuit Court of Appeals,

"San Francisco, Cal.

"Section fifteen Alaska Penal code in Carter's

Annotated Alaska Codes cites Bates Annotated Ohio

Statutes section sixty-eight seventeen as origin of

section eighteen ninety-four and eighteen ninety-

eight compiled laws of Alaska about which discus-

sion in Sekinoff against United States. Will you

advise Judges for us.

"A. G. Shoup, U. S. Attorney,

"James Wickersham, Attorney for

Plaintiff in Error."
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and thereupon on the following day counsel for

plaintiff in error sent the following telegram to the

Clerk of this court

:

"Frank D. Monckton,

''Clerk U. S. Circuit Court Appeals,

*'San Francisco, Cal.

"In view of agreement counsel case Sekinoff

against United States pending after argument that

Alaska Statute section eighteen ninety-four Com-

piled Laws under which Sekinoff indictment was

drawn came from Ohio Statutes may I properly call

attention of court to case Smith against State twelfth

Ohio State Reports page Four sixty-six. United

States Attorney notified.

"James Wickersham."

The Clerk of the Circuit Court of Appeals made

written acknowledgment of the receipt of both tele-

grams, one on March 30, and on March 31, the sec-

ond, as follows (omitting headings) :

"March 31, 1922.

"No. 3808

"Sekinoff v. U. S.

"My Dear Judge

:

"I beg to acknowledge receipt of your wire

dated the 30th instant, and to advise you that three

typewritten copies thereof have been made and filed

as additional authority on behalf of plaintiff in

error and a copy distributed to each of the judges
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to whom the case is submitted.

"Yery truly yours,

"F. D. MoNCKTON, Clerk,

"By O'Brien, Deputy Clerk."

Upon this record, we think the court should now

give effect to the general rule ; that the construction

of the borrowed law, Sec. 1894, Compiled Laws of

Alaska, 1913, upon which the indictment in this case

is based, should follow that given to it by the

Supreme Court of Ohio in Smith v. The State, 12

Ohio State Reports, 466.

We also call attention to the record in Smith v,

the State, supra, which shows that Allen G. Thurman

and other leading lawyers of Ohio argued the case

for the plaintiff in error before the Supreme Court

of that state, while the State was represented by its

Attorney General. We also cite the case of O'Meara

V. State of Ohio, 17 Ohio State, 516 (518), where

the Supreme Court reaffirmed its former ruling,

saying:

'There is no such crime known to our law as an as-

sault with intent to carnally know and abuse a child

under ten years of age with her consent. Smith v.

The State, 12 Ohio State, 466."

O'Meara v. State of Ohio, 17 Ohio State, 516.

Smith V. The State, 12 Ohio State, 466, is the

leading case on the construction of this particular

statute; it was reprinted in 80 Am. Dec, 355-375,



18

with full notes and annotations, and was cited and

added with other references to the particular Ohio

Statutes, to Sections 14-19, in Carter's Codes,

Alaska, in 1900, showing Congress knew of and

adopted Smith v. The State, supra, when adopting

the statute.

We submit, then, that this court should adopt

the construction of this statute which Congress

adopted when, in 1899, it adopted the Statute from

Ohio.

And, if the court should follow that rule, and

adopt the construction of the statute given to it b;'

the Supreme Court of Ohio, it must now, ( 1 ) grant

the rehearing applied for herein, and, (2) sustain

the objection and exception which plaintiff in error

made to instruction numbered XIII given by the

court below, and (3) also sustain the exception to

the refusal of the trial judge to give "Defendant's

requested instruction No. 2," and, (4) reverse the

case,

(c) Relating to Assault With Intent, and Attempt.

The Alaska Section 18, in Carter's Annotated

Alaska Codes, (Sec. 1898, Compiled Laws of Alaska,

1913), shows, also, by its annotations that it was

borrowed bodily from Bate's Annotated Ohio Stat-

utes, Section 6821.

The construction thereof by the Supreme Court

of Ohio, prior to its adoption by Congress in 1899,
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in the Penal Code of Alaska, will be binding on all

Alaska courts and upon the appellate courts.

At the December Term, 1878, of the Supreme

Court of Ohio, the court decided the case of Fox v.

The State of Ohio, 34 Ohio State, 377, and therein

laid down the rule that assault with intent to com-

mit rape was not equivalent to an attempt to com-

mit rape.

The plaintiff in error in that case was indicted

for rape, but on the trial the jury found him not

guilty of rape, but ''guilty of an attempt to commit

a rape." There was no law making it a crime to

"attempt to commit a rape" in Ohio except the

statute of which our Alaska section 1898 is an

exact copy ''that whoever assaults another, with

intent * * * to commit rape * * * upon

the person so assaulted, shall be imprisoned," etc.

The court on that record held

:

"A verdict on an indictment for rape, finding

the defendant not guilty of the crime charged, but

guilty of an attempt to commit the same, is not

sufficient, under seection 5, chapter 7, title 2, of the

penal code (74 Ohio L. 352) , to convict the defendant

of an assault with intent to commit rape."

And the court further said

:

"In our opinion, the verdict having failed to

respond to the whole indictment in such manner as

to authorize the court below either to sentence the
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accused or to order his discharge, it was the duty

of the court, on its own motion, to set the verdict

aside, and to order a new trial, (citations). It is

therefore now ordered that the verdict be set aside,

and that a new trial on the indictment be granted."

Fox V. The State, 34 Ohio State, 377.

This case is cited to show that assault with

intent to commit rape, and attempt to commit rape

are separate and distinct offenses; and that the

Alaska section 1898 (Ohio section 14) does not em-

brace the crime of attempt.

(d) Lesser Crimes Included in That Charged

(e) Lesser Crimes Included in That Returned

In his instruction XI the lower court charged

the jury that ''a section of our statute provides that

in all cases of criminal prosecutions the defendant

may be found guilty of any crime the commission of

which is necessarily included in that with which he

is charged in the indictment," and followed up with

charging that assault with intent to commit rape,

was such an included crime, but he did not instruct

the jury that an attempt was an included crime, and

he did not instruct the jury upon the lesser crimes

included in assault with intent to commit rape—to-

wit, assault and battery, assault, and attempt.

To this instruction exception was taken (page

157 Transcript) and assignment of error based

thereon (page 168 Transcript) and the argument
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on the error presented in brief of Plaintiff in error

at pages 26-29.

On an indictment for murder in the first de-

gree it would obviously be error for the court to in-

struct that manslaughter is an included crime, but

to omit all mention of murder in the second degree,

and withhold all reference to other included crimes

from the jury as the trial court did in this case in

his instruction numbered 14 (page 156 Transcript

of Record.)

In this case the court below instructed fully on

the crime of assault with intent to commit rape,

which is not an included crime in that charged in

the indictment, but wholly neglected and failed to

charge that an attempt was an included crime. As-

suming, as the court below did, that assault with

intent to com.mit rape is an included crime, he did

not instruct the jury that assault and battery, and

assault, and attempt, are included in assault with

intent, to rape. This error is presented with author-

ities in the brief of plaintiff in error at pages 26-31.

Stokes V. Territory, 14 Ariz, 242; 127 Pac. 742.

People V. Watson, 125 Cal, 342; 57 Pac. 1071.

Musgrave v. Territory, 12 Ariz. 123; 100 Pac.

440.

Territory v. Nichols, 3 N. M. 103; 2 Pac. 78.

State V. Vinsant, 49 Iowa 241.

Sections 2073 and 2074, Compiled Laws of
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Alaska, 1913, provide for the punishment of at-

tempts to commit crime in general provisions, and

an attempt is an included offense, under 2269, to

every substantive crime in the criminal code.

^'Section 2269. That in all cases the defendant

may be found guilty of any crime the commission

of which is necessarily included in that. with which

he is charged in the indictment, or of an attempt to

commit such crime."

There may be substantive statutory crimes in

the Alaska Penal code which do not necessarily in-

clude another crime, except an attempt, but none

can be found which does not include an attempt.

For instance: Sec. 1894, under which the indict-

ment in this case was drawn, states two separate

substantive crimes,—rape, ''forcibly and against

her will/' and statutory rape on a female under

sixteen, ''with her consent'
'
; the first of these sub-

stantive crimes contains four included crimes:

—

attemt, assault with intent, assault and battery, and

simple assault; the second substantive crime, rape,

"with her consent" contains only the single included

crime of attempt. The court, however, instructed

the jury, in effect, that the second substantive crime

in the section necessarily included all the included

crimes of the first.

And right there is where the court erred:

(1) Of course, an indictment may be found
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under Section 1894 for assault with intent to com-

mit rape upon any female over or under 16 years of

age, forcibly and against her will, hut it must be

found under the first clause of that section, and not

under the second.

(2) // an indictment is returned for rape on

any female, ivhether over or under the age of sixteen

years, forcibly and against her will, the substantive

crime charged ivill necessarily include the lesser

crimes of assault with intent to commit rape, assault

and boMery, simple assault, and attempt to com-

mit rape.

(3) But where the substantive crime charged

in the indictment is that of statutory rape, upon a

girl under sixteen years of age, with her consent, as

in this case, the only lesser crime necessarily in-

cluded therein is attempt; the element expressed bij

the words "forcibly and against her wilV is ivholly

excluded, purposely and by the plain language and

logic of the law.

(4) Again, the indictment in this case tvas

correctly drawn, upon the facts as the United States

Attorney had, them from the prosecuting witness,

under the second clause of Section 1894; the error

in the case ivas committed in giving an instruction

on assaidt luith intent to commit rape, which had no

application to the second, but only to the first, clause

of Section 1894, and to the substantive crime there
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charged, and refusing an instruction pointing out

the error.

(8) Demurrer to the Indictment.

The plaintiff in error on the last page of the

reply brief for plaintiff in error in this case de-

murred to the indictment against him as follows

:

''Comes now the plaintiff in error, the defend-

ant below, by James Wickersham and J. W. Kehoe,

his attorneys, and demurs to the indictment in this

case, and for grounds of demurrer thereto says:

(!) that the said indictment shows upon its face

that it does not state facts sufficient to constitute

any crime, and (2) because it shows upon its face

that it does not state facts sufficient to constitute

(the crime of assault with intent to commit rape,

with which crime defendant ivas convicted upon

said indictment.''

So that it might be noticed by the judges of the

court, counsel had plainly printed in large type on

the front cover, and just below the words *

'Reply

Brief for Plaintiff in Error," the words, ''Demur-

rer to Indictment," but it was evidently not called

to the attention of the court by that notice.

Section 2207, Compiled Laws of Alaska, 1913,

provides

:

"Sec. 2207. That when the objections men-

tioned in section 2202 (2199) appear upon the face

of the indictment, they can only be taken by demur-
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rer, except that the objection to the jurisdiction of

the court over the subject of the indictment, or that

the facts stated do not constitue a crime, may be

taken at the trial, under the plea of not guilty and in

arrest of judgment."

This section was adopted from the laws of

Oregon (See Sec. 98, Carter's Annotated Codes,

Alaska, 1900) : The Supreme Court of the State of

Oregon in the case of State v. Mack, 20 Ore. 234;

25 Pac. 639 (decided January 6, 1891, and before

its adoption by Congress for Alaska) held that under

that section "the objection that the facts stated in

an indictment do not constitute a crime may be taken

for the first time in the appellate court, and is not

waived by failing to demur or move in arrest of

judgment in the trial court." In a case decided

April 13, 1909, the same court in State v. Martin,

100 Pac. 1106, reaffirmed the ruling in the Mack

case and said:

''Where, however, it is insisted in this court for

the first time, that the facts stated in the indict-

ment do not constitute a crime, or that the trial

court did not have jurisdiction of the subject matter

of the offense charged, such objections can be urged,

though not assigned."

This demurrer was in time and should have

been noticed by the court in its opinion.

The indictment was returned against the
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plaintiff in error at Juneau, Alaska, on October 11,

1921, charging that on July 1, 1921, he ''did, the

said Peter Sekinoff being then and there over the

age of sixteen years, knowingly, wilfully, wrong-

fully, unlawfully, feloniously carnally know and

abuse Sonia Malachoff, the said Sonia Malachoff

being then and there a female person and then and

there under the age of sixteen years, to-wit, of the

age of eleven years, and the said Peter Sekinoff not

being then and there the husband of said Sonia

Malochoff."

The indictment states in its heading that it is

based on ''Section 1894, C. L. A.," or Compiled Laws

of Alaska, 1913, which section reads as follows:

"Sec. 1894. That whoever has carnal knowl-

edge of a female person, forcibly and against her

will, or being sixteen years of age, carnally knows

and abuses a female person under sixteen years of

age, ivith her consent, is guilty of rape.''

Defendant was tried on October 19-20, and the

jury returned a verdict of Guilty of Assault with

Intent to Commit Rape. A motion for new trial was

denied and he was sentenced to serve six years in

the penitentiary.

Does the indictment against Sekinoff state

facts sufficient to constitute a crime as defined in

the second clause of Section 1894, or facts sufficient

to constitute Assault with Intent to Commit Rape,
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with which he was convicted? Counsel for plaintiff

in error think it does not.

In our reply brief we cited the Nevada statute

and the opinion in State v. Pickett, 11 Nev. 255, 21

Am. Rep. 754, Book 35 Pacific State Reports, writ-

ten by Judge Beatty, as authority that such an

indictment is not good.

The Nevada Section, Rev. Laws Nevada, 1912,

reads as follows

:

"Section 177. Rape is the carnal knowledge of

a female forcibly and against her will * *

and any person of the age of sixteen years or up-

wards who shall have carnal knowledge of any

female echild under the age of sixteen years, either

with or without her consent, shall be adjudged

guilty of the crime of rape, and be punished as be-

fore provided."

So far as we can ascertain that was the Nevada

statute when the Pickett case arose : State v. Pick-

ett, 11 Nev. 255; 21 Am. Rep. 754; Book 35 Pacific

State Reports.

In that case as in this the trial court instructed

the jury upon the elements of the crime of rape and

then added:

"But if the jury believe that the defendant at-

tempted to commit a rape and failed to effect a pen-

etration, as above described, they should find a ver-

dict of guilty of an assault with the intent to com-
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mit rape."

The Supreme Court of Nevada held that in-

struction to be error, and reversed the case therefor,

and said

:

"The common law definition of rape is ''the

carnal knowledge of a woman forcibly and against

her will," (4 Blacks, Com. 210). The same defini-

tion is adopted by our statute (Comp. Laws, Sec.

2350). Under this definition an assault is a neces-

sary ingredient of every rape, or attempted rape.

But it is not a necessary ingredient of the crime of

carnally knowing a child under the age of twelve

years, with or without her consent, which is defined

in the latter part of the section, and which is called

"rape." It is obvious that here are two crimes dif-

fering essentially in their nature, though called by

the same name. To one force and resistance are

essential ingredients, while to the other they are not

essential ; they may be present or absent without af-

fecting the criminality of the fact of carnal knowl-

edge. An assault implies force and resistance. The

crime last defined may be committed, or at least at-

tempted, without an assault, if there is actual con-

sent on the part of the female."

State V. Pickett, supra.

And the same general principles are laid down

in the case of Smith v. The State, 12 Ohio State, 466.

Alaska Section 1894 clearly defines two crimes,
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as do the Ohio and Nevada Statutes, and its provi-

sions, if carefully analyzed and understood, are

logical and easily applied to the long established

principles of law relating to the crime of rape.

The crime charged in the first clause of Section

1894, Alaska, is the old common law definition of

rape, and an indictment must charge every element

therein or it will be bad on demurrer.

The second clause charges the crime commonly

known as statutory rape. The substantive crime

charged in the second clause consists of four dis-

tinct elements, each of which, under the rules of

law, must be affirmatively charged and averred in

the indictment, and the fact proved on the trial, to

secure legal conviction. These four elements are

:

1. The defendant must be sixteen years old,

or older,

2. He must carnally know and abuse a female

person,

3. Under sixteen years of age,

4. WITH HER CONSENT.

If either of these necessary elements is lacking

in the charging part of the indictment, it will not

state facts sufficient to charge the crime; if the

prosecution fails to prove either, the court should

direct a verdict for the defendant.

The indictment in this case charges, (1) that

defendant was "then and there over the age of six-
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teen years," (2) that he did ''carnally know and

abuse, a female person," (3) ''then and there under

the age of sixteen years."

Now it is clear that this indictment does not

attempt to charge the common law rape, for it does

not allege that the act was done "forcibly and

against her will." Nor does it charge statutory

rape, for it does not charge that it was "with her

consent." The intent of Congress in enacting the

second clause of the section is clear and does not

need construction. Without the act denounced in the

second clause of the section is committed "with her

consent" of the female, it does not charge the crime

defined in the second clause. The indictment in this

case does not aver that the alleged offense was com-

mitted "forcibly and against her will." It is not a

good indictment, therefore, under the first clause of

Sec. 1894; it does not aver that it was committed

"with her consent"—it is silent on the subject of

force and violence,—it may be the facts will disclose

force and violence—and if so it would be bad under

the second clause. How can there be certainty of

averment, and how can the defendant be advised of

the charge, of what proof he must meet or be ready

to present, if the indictment does not aver that it

was "with her consent." "With her consent" is as

essential an element of the crime, under the second

clause, as "forcibly and against her will" is under
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the first clause. No body will pretend that an in-

dictment under the first clause which did not aver

that the rape charged was ''forcibly and against her

will" would be good against demurrer, and we think

the rule is equally sound that the indictment under

the second clause must aver that the crime there

charged was committed "with her consent."

The indictment at bar does not charge that it

was "forcibly and against her will," nor does it aver

that it was "with her consent." Now we respect-

fully suggest to the court that no one can guess

v/hich clause it is attempted to be drawn under.

We think it does not state facts sufficient to

constitute the crime charged in the second clause of

Section 1894.

Does the indictment state facts sufficient to

constitute the crime with which defendant was

found guilty, to-wit. Assault with Intent to Commit

rape?

What character of rape? Why the rape charged

in the first paragraph of Section 1894, for that is

the only rape defined by our Section 1898, which, as

we have shown, was borrowed from Bate's Ann.

Statutes of Ohio, Section 6821.

Our Section 14, Carter's Codes, Sec. 1898,

Comp. L. Alaska, 1913, Bates Ann. Stat. Ohio, Sec.

G821, read as follows:

"Section 1898. That whoever assaults another
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with intent * * * to commit rape * * -

upon the person so assaulted, shall be imprisoned,"

etc.

The elements of such a crime have been so often

defined that one may be brief. The charge imports

"force and violence," and intent with force and

violence to assault and rape. The cases of Smith v.

The State, 12 Ohio State 466, and State v. Pickett,

11 Nev. 255, clearly point out that the statutory

rape charged in the second clause of Section 1894,

Alaska, lacks almost every element contained in the

crime of ''Assault with Intent to Commit Rape."

We submit, on the authority of those two cases, and

the apparent lack of the elements charged in the in-

dictment against the defendant, that the indictment

does not state facts sufficient to constitute the crime

of Assault with Intent to Commit Rape, and our

demurrer ought to be sustained against it on that

ground.

(9)" Insufficiency of the Evidence to Justify the

Verdict and that the Verdict is Against the Law

In the first paragraph of its opinion this court

disposed of all our objections on the insufficiency of

the evidence to justify the verdict by saying that as

to the hearsay statements offered on the trial by two

witnesses, there was no assignment of error cover-

ing the same, and no objection taken thereto, "and

as a matter of course there could have been no ruling
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or exception regarding the matter."

That is correct, of course, as to the mere matter

of the hearsay feature of the statements made by the

two witnesses mentioned, but our argument on their

statements went, or we intended it to go, to the gen-

eral objection that there was ''an insufficiency of

the evidence to justify the verdict,"—it was a de-

murrer to the whole evidence, and the discussion of

the hearsay feature was only one part of the argu-

ment.

A general challenge was made to the suffi-

ciency of the evidence to justify the verdict in our

motion for a new trial (page 157 Transcript of Rec-

ord), an assignment of error was made to the

court's action in denying it (page 174 Transcript of

Record) in our XI assignment of error, and it was

presented to this court, pages 7-14 in our Brief and

Argument.

We understand that is sufficient to raise the

objection that there was not sufficient evidence to

justify the court in submitting the case to he jury

—

that thereby it constituted a general demurrer to the

evidence. It was upon that broad theory that

counsel presented this objection to the evidence, and

it was not the intention to limit the objection to the

hearsay feature alone. Hearsay statements, pure

and simple, are not evidence, and do not justify a

jury in finding a verdict against a defendant, even
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though no objection is made, or ruling asked for, or

exception taken; the objection can be raised, as it

was in this case, in the trial court, on the general

objection that there is no evidence to justify the

verdict. It amounts to a failure of proof, and we

submit it was fairly raised by our motion for a new

trial, and excepted to, and assigned for error, and

presented to this court in our brief—on that theory.

We frankly submit to this court

:

1. That the second clause of section 1894,

Alaska, by its clear and positive provisions, ex-

cludes from the elements of the crime defined there-

in every element of force and violence from which

an assault with intent may be found or inferred.

2. That the indictment in this case was at-

tempted to be drawn under that clause and does not

charge or aver any fact upon which force or vio-

lence, or assault with intent, can be based or in-

ferred.

3. That the testimony in this case does not

contain any evidence tending to prove the use of any

force or violence, or any assault with intent, or

otherwise, directly or by inference.

4. That the instruction on assault given by

the trial judge was not given to meet any definition

of the statute, or any charge of the indictment, or

any proofs offered on the trial, but by mistake in

reference to the element of attempt.
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Upon the whole record, then, we petition this

court to grant a rehearing and reargument of the

case, and at that time we shall offer for reargument

the following

ERRORS OF THE LOWER COURT:

1. In holding that the crime of attempt to

commit the crime of statutory rape was not neces-

sarily included in the crime charged in the indict-

ment.

2. In withdrawing that offense from any con-

sideration by the jury by his instruction number 14.

3. In instructing the jury that the crime of

assault with intent to commit rape was necessarily

included in the crime charged in the indictment.

4. In refusing to give ''defendant's requseted

instruction number 2," and in refusing to instruct

the jury as therein requested.

5. And, if the court shall take the view that

the court below was correct in its instructions num-

ber 11 and 13, and that assault with intent to com-

mit rape was and is necessarily included in the

crime charged in the indictment, then the lower

court erred in not giving full instructions to the

jury in relation to the lesser crimes necessarily in-

cluded in assault with intent to commit rape, to-wit,

assault and battery, and simple assault.

6. The lower court erred in submitting the

case to the jury, and in accepting its verdict and sen-
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tencing the defendant, first, because the evidence

was not sufficient to justify the verdict, and, sec-

ond, because the indictment shows upon its face

that it does not state facts sufficient to constitute

any crime, and, third, because the indictment shows

upon its face that it does not state facts sufficient

to constitute the crime of assault with intent to

commit rape, with which crime the defendant was

convicted upon said indictment.

Wherefore, and for other reasons appearing in

petitioner's briefs heretofore filed in this cause,

petitioner respectfully urges that a rehearing may

be granted and that the mandate of this court may

be stayed pending the disposition of this petition.

That upon said rehearing, if granted, the cause

be set for reargument at the term of this court late

in November so that counsel for parties can be

present for oral argument.

Respectfully submitted,

Peter Sekinoff, by

Wickersham & Kehoe,

Attornevs for Petitioner.
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I, James Wickersham, an attorney regularly

admitted to practice in the United States Circuit

Court of Appeals for the Ninth Circuit, do certify

that in my opinion the foregoing Petition for Re-

hearing in the case of Peter Sekinoff, plaintiff in

error, against the United States of America, de-

fendant in error, No. 3808, is well founded and is

not interposed fp^ delay.

Attorney for Plaintiff in Error

Dated at Juneau, Alaska,

August 24th, 1922.
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Complaint.

Comes now the plaintiff herein and complains and

alleges as follows:

FIRST: That the plaintiff at all the times herein

mentioned was and still is a corporation organized

and existing under the Laws of the State of Rhode

Island, with its principal place of business at the

City of Providence, in said State, and is a citizen

of said State.

SECOND: That the defendant at aU the times

herein mentioned was and still is the Director Gen-

eral of Railroads duly appointed, and acting under

and by virtue of an Act of Congress, and at aU

the times herein mentioned was and still is op-

erating as a common carrier of freight and pas-

sengers the railroad lines of the Chicago, Mil-

waukee & St. Paul Railway Company between the

Cities of Seattle and Tacoma, Washington, and the

City of Chicago, Illinois. That the Chicago, Mil-

waukee & St. Paul Railway Company at the times

herein mentioned was and still is a corporation

organized and existing under the Laws of the State

of Wisconsin and is a citizen of said State. [2]

THIRD: That during the month of June, 1918

the plaintiff caused to be shipped, freight prepaid,

from Canton, China, 1,000 bales of waste silk of

which 700 bales w^ere consigned to the order of

Messrs. Heidelbach, Ickelheimer & Co., New York,

and 300 bales to Groldman, Sachs & Co., New York,

all destined to plaintiff American Silk Spinning

Company at Providence, Rhode Island, and upon



American Silk Spinning Compantj. 3

delivery to and receipt of said silk at Canton,

China, by Osaka Shosen Kaisha, Ltd., in good order

and condition, said Osaka Shosen Kaisha, Ltd., on

behalf of itself, separately and as a duly author-

ized agent of the defendant operating lines of rail-

road as aforesaid, did jointly execute and deliver

four certain through Trans Pacific and Overland

Bills of Lading covering the transportation of said

bales of silk from Canton, China, to Providence,

Rhode Island, and consigned and destined as afore-

said. That by the terms of said bills of lading said

silk was to be carried by said Osaka Shosen Kaisha,

Ltd., from Canton, China, to Seattle or Tacoma,

Washington, on its steamship '' Canada Maru" and

there delivered to the defendant to be carried by

defendant over the lines of the Chicago, Milwaukee

& St. Paul Railway Company, and other lines of

railroad connecting therewith to the destination

named in said bills of lading, to wit. Providence,

Rhode Island, and there delivered to the plaintiff.

That said consignees named in said bills of lading

did for a valuable consideration and prior to the

arrival of said silk at Tacoma, Washington, endorse

said bills of lading to the plaintiff, and the plaintiff

thereupon became the owner of said biUs of lading

and the said silk and became entitled to the deliv-

ery of said silk as provided in said biUs of lading.

That said bills of lading were numbered, dated and

covered the [3] bales as follows:

B/L No. 8 dated June 21, 1918, 300 bales

B/L No. 9 dated June 21, 1918, 200 bales
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B/L No. 10 dated June 24, 1918, 200 bales

B/L No. 11 dated June 24, 1918, 300 bales

FOURTH: That during the time the said silk

was in course of transportation on said S/S.

''Canada Maru" under the said bills of lading 867

bales of said silk became wet from contact with

salt water. That upon arrival of said S/S. "Canada

Maru" at Tacoma, Washington, during the month

of August, 1918, the said 1,000 bales of silk were

discharged from the S/S. "Canada Maru" and de-

livered into the possession of defendant for trans-

portation to destination as aforesaid under and in

pursuance of the teims of the said bills of lading.

That defendant accepted all of said silk for trans-

portation and in consideration of the freight pre-

paid to his agent as aforesaid, and of further

freight and charges to be paid by plaintiff, the de-

fendant agreed to transport the wet silk to destina-

tion by silk or passenger train service in refrigera-

tor-cars as aforesaid. That 133 bales of said silk

were dry and were in due course transported by de-

fendant to their destination, but that the defendant

after accepting the said 867 bales of wet silk for

transportation failed and refused to transport said

bales of wet silk to their destination but demanded

that said bales be dried and reconditioned before

defendant transported same to destination, all con-

trary to the terms and requirements of his contract

of carriage aforesaid.

FIFTH: That plaintiff in order to have said wet

silk transported to destination and without waiv-

ing or relinquishing any of its rights in the prem-
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ises did cause said wet silk to be treated and recon-

ditioned as required and demanded by the defendant

and thereby incurred an expense of $5,000. That

after said silk had been dried and reconditioned

as aforesaid the defendant transported the same to

destination and there delivered the same to the

plaintiff. [4]

SIXTH: That as the natural and proximate re-

sult of the drying and reconditioning of said wet

silk the colors of said silk became fixed and perma-

nent and the silk was otherwise damaged and the

delivery of the same at destination was greatly de-

layed thereby causing great loss and damage to

plaintiff. That by reason of the wrongful failure

and refusal of the defendant to transport said silk in

the condition in which defendant accepted the same

for transportation and agreed to transport the same

as aforesaid, the plaintiff has been damaged in the

sum of $100,622.75 in addition to the sum of $5,000

expended by the plaintiff in drying and recondi-

tioning the said silk making a total damage to the

plaintiff of $105,622.90. That the defendant has

wholly failed and refused to pay to the plaintiff,

any part of said sum although demand therefor

has been made.

WHEREFORE plaintiff prays for judgment

against the defendant in the sum of $105,622.90,

together with interest thereon at the legal rate

from the 15th day of August, 1918, together with its

costs and disbursements herein, and for such other



6 James C. Davis vs.

and further relief as it may be entitled to receive

in the premises.

BALLIXGER, BATTLE, HULBERT &
SHORTS,

Attorneys for Plaintiff. [5]

State of Washington,

County of King,—ss.

Bruce C. Shorts, being first duly sworn on oath

deposes and says: That he is one of the attorneys

for the American Silk Spinning Company, a corpo-

ration, and that he makes this affidavit and verifi-

cation for and on behalf of said plaintiff corpora-

tion, for the reason that the same is a foreign

corporation, and that affiant is familiar with the

facts in the case. Affiant states that he has read

the foregoing complaint, knows the contents thereof

and upon oath swears that the same is true and

correct.

BRUCE C. SHORTS,

Subscribed and sworn to before me this 25th day

of February, 1920.

R. G. DENNEY,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Indorsed]: Filed in the United States District

Coiu-t, Western District of Washington, Southern

Division. Feb. 26, 1920. F. M. Harshberger, Clerk.

By Ed. M. Lakin, Deputy. [6]
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In the United States District Court for the Western

District of Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Oper-

ating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.

Plea in Abatement and Answer.

COMES NOW the defendant, and, not waiving

any right to controvert the sufficiency or truth of

the allegations contained in the plaintiff's com-

plaint when an issue shall be tendered by a party

having a valid and subsisting interest in the sub-

ject matter of this act, defends on the ground

that the above-named plaintiff is not the real party

in interest and that it has no right to maintain this

action.

As grounds for abatement of this action, the de-

fendant alleges:

1. That the damage to the merchandise consti-

tuting the plaintiff's alleged cause of action herein

occurred while said merchandise was in transit

from Hong Kong, China, by way of Tacoma or

Seattle to Providence, Rhode Island, and was in-

sured against loss or damage while so in transit, by
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the Atlantic Insurance Company of New York in

the State of New York.

2. That the plaintiff has received from said In-

surance corporation full compensation for all dam-

age to said merchandise which occurred while the

same was in transit as aforesaid. [7]

3. That the bill of lading contracts, and each of

them, referred to in plaintiff's complaint, under

which the said merchandise moved in transit, as

aforesaid, contain a stipulation applicable to the

part of the transportation service undertaken and

performed by this defendant, which is as foDows:

"Any carrier or party liable on account of

loss or damage to any of said property shall,

by right of subrogation, have the full benefit

of any insurance that may have been effected

on or on account of said property."

4. That the plaintiff, as a mere volunteer and

in collusion with said Atlantic Insurance Company
of New York, in the State of New York, commenced

and now prosecutes this action for the sole benefit

of said insurer, and if a judgment for any amount

of money should be rendered herein against this

defendant, the same would inure to said insurer, the

Atlantic Insurance Company.

WHEREFORE, this defendant prays to be hence

dismissed and for judgment against said plaintiff

for costs.

Without waiving his plea in abatement and al-

ways insisting upon the same, the defendant, by

way of answer to the complaint of the plaintiff

herein, alleges as follows:
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I.

1. Answering the first and second paragraphs

of said complaint, the defendant admits the truth

of the allegations therein contained.

2. Answering the third paragraph of said com-

plaint, the defendant admits each and every allega-

tion therein contained, except that he denies that

he has any knowledge or information sufficient to

form a belief with respect to the assignments [8]

of the bills of lading and transfer of ownership

therein alleged, and demands that said allegations

be proved.

3. Answering the fourth paragraph of said com-

plaint, the defendant denies each and every allega-

tion and the whole thereof, except the following

allegations therein, which are admitted to be true:

"That during the time the said silk was in

course of transportation on said steamship

'Canada Maru,' under the said bills of lading,

867 bales of said silk became wet from contact

with salt water. That upon arrival of said

steamship 'Canada Maru' at Tacoma, Wash-

ington, during the month of August, 1918, the

said 1000 bales of silk were discharged from

the steamship 'Canada Maru.' * * * That

133 bales of said silk were dry and were in due

course transported by the defendant to their

destination.
'

'

And the defendant admits refusal on his part to

transport the wet bales of waste silk while the

same were in the condition existing at the time



10 James C. Davis vs.

when the same were at first offered for transporta-

tion.

4. Referring to the fifth paragraph of said com-

plaint, defendant denies that he has any knowledge

or information sufficient to form a belief, with

reference to the amount of expense, if any, in-

curred by the reconditioning of said wet bales of

waste silk. The defendant admits that, in order

to have said wet silk transported, the same was

dried, and admits that after having been dried, the

said silk was transported by the defendant to

destination and there delivered the same to the

plaintiff. The defendant denies each and every

other allegation and insinuation contained in said

paragraph.

5. Answering the sixth paragraph of said com-

plaint, the defendant admits that he has refused to

paj^ any of the alleged damages, and he denies each

and every other allegation and insinuation con-

tained in said paragraph. [9]

II.

Further answering said complaint and for a first

affirmative defense, the defendant alleges as fol-

lows :

1. That the biU of lading contracts alleged and

referred to in said complaint each contain a con-

dition applicable to the part of the transportation

service from Seattle or Tacoma to destination of

the following tenor:

"Except in the case of negligence of the

carriers or party in possession (and the burden

to prove freedom from such negligence shall be
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on the carrier or party in possession), the

carrier or party in possession shall not be liable

for loss, damage or delay occurring while the

property described herein is stopped and held

in transit upon request of the shipper, owner

or party entitled to make such request, or re-

sulting from a defect or vice in the property,

or from riots or strikes."

2. That while the 1000 bales of silk aforesaid

were in transit on board of the steamship ''Canada

Maru," the said vessel, by a marine disaster, was

seriously injured so that she took into her hold and

cargo space in which 867 of said bales of waste silk

were stored, great quantities of sea water, whereby

all of said 867 bales were submerged, and, when

discharged from said vessel at Tacoma, were com-

pletely saturated with salt water, which caused the

generation of heat and ammoniacal fumes within

said bales and the deterioration and decay of said

waste silk.

3. That when said 867 bales of waste silk were

tendered to the defendant for transportation, the

said bales were wet, hot, rapidly deteriorating by

reason of the salt water germs which accumulated

therein, and dangerous to handle because of the

fumes emanating therefrom, and, because of said

conditions and the probability of spontaneous com-

bustion, the said bales were unfit for transportation

for the long distance required for the delivery at

Providence in the State of Ehode Island; and,

solely for that [10] reason, the defendant re-

fused to accept said 867 bales for transportation
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under the said bills of lading and the tariffs re-

lating thereto while the said bales were in such

unfit condition.

4. That the only delay in performing the trans-

portation service, pursuant to the contracts con-

tained in said bills of lading, occurring subsequent

to the unloading of said waste silk from the steam-

ship "Canada Maru," was due to the necessary and

unavoidable stoppage of said property in transit

because of the aforesaid defect and vice in said

property; and whatever damage to said property

occurred while the same was in transit, the same

was caused by the marine disaster aforesaid and

not by any act or default of the defendant.

n.

Further answering said complaint and for a sec-

ond affirmative defence thereto, the defendant

alleges as follows:

1. That each of the bill of lading contracts

alleged in said complaint contain a condition ap-

plicable to the part of the transportation service

of said waste silk from Seattle or Tacoma to desti-

nation, which condition is of the following tenor:

"Any carrier or party liable on account of

loss or damage to any of said property, shall,

by right of subrogation, have the full benefit

of any insurance that may have been effected

on or on account of said property."

2. That the Atlantic Mutual Insiu'ance Com-

pany of New York in the State of New York, a cor-

poration, by a policy, or by several policies, issued

by it, insured all of the 867 bales of waste silk for
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which damages are sued for herein, for the full

value [11] thereof, in favor of the consignee or

consignees or owner or owners thereof, against loss

of, or damage to, said property occurring during

the time of transportation thereof pursuant to said

bills of lading. Said policy or policies are not, and

have not been, in defendant's possession, and de-

fendant is unable to describe the same or to state

the terms or provisions thereof with greater par-

ticularity, but the plaintiff is fully informed with

respect to said insurance.

3. That the plaintiff has received from said in-

surer the amount of money payable under said

policy or policies and thereby has been fully com-

pensated for all damages to said 867 bales; and, by

receiving said money, the plaintiff has deprived the

defendant of all right by subrogation to be re-

imbursed for payment of the damages sued for

herein and enforcible in any action or proceeding

against said insurer, which right would inure to the

defendant, upon such payment of damages, by force

and virtue of the condition aforesaid in said bill of

lading contracts, if the plaintiff had not received

the compensation aforesaid.

III.

Further answering said complaint and for a third

affirmative defence thereto, the defendant alleges:

That when the said wet bales of waste silk were

first offered to the defendant, to be transported

under the bills of lading referred to in the com-

plaint, the defendant examined and inspected the

said bales in the customary way that freight is
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usually examined by well regulated railroads when

tendered for carriage, and, from such examination,

it reasonably appeared to the defendant that there

was great danger and risk of injury to persons

[12] and property, and great likelihood of further

damage to said silk, if the said silk were trans-

ported to destination lq the manner and with the

facilities demanded by the said biUs of lading and

the tariffs in force relating to the transportation

of silk.

That immediately after said examination, the de-

fendant orally notified the plaintiff that he had

made such examination and of the dangerous and

unfit condition in which the said wet silk then

appeared to the defendant to be, and that the de-

fendant would not accept the said wet silk for

shipment because of the then unfit and dangerous

condition of the silk as disclosed by defendant's

said examination; that, in response to said notice

and refusal to accept, the plaintiff, after personal

examination of the wet bales of silk, proposed to

the defendant that a further examination and in-

spection of the wet silk should be made by a com-

petent cargo surveyor and inspector in the manner

in which such surveyors or inspectors usually ex-

amine cargoes for shipment, in order to detennine

whether or not the said wet silk was unfit for trans-

portation or subject to further damage or deterior-

ation, if forwarded to destination in the manner and

with the facilities demanded by the tenns of the

said bills of lading and the tariffs governing the

shipment of silk, and that, if said surveyor or in-



American Silk Spinning Company. 15

spector, after such examination, was of the opinion

that there was danger or risk in transporting the wet

silk in the condition in which it was first offered

for shipment, by the means and facilities demanded

by said bills of lading, the plaintiff would accept

his judgment and opinion as final and the defendant

would then be relieved from all further obligation

to accept and transport the wet silk in that con-

dition in which it was when first offered for ship-

ment.

That, acting upon said proposal, the plaintiff

and the defendant selected one J. Ayton, a cargo

surveyor, Lloyds' Agents, of Seattle, to make the

examination and inspection aforesaid, and [13]

said surveyor at once proceeded to make said exam-

ination, and upon completing the same, reported

to the plaintiff and the defendant in writing his

conclusions as follows:

"On examination of the same (wet bales of

silk) I found the bales in a very wet, soaky con-

dition, quite warm and heating, so much so some

of them w^ere quite hot. These were piled

three high outside in the open air, so if the

stuff will heat from being piled in this way,

what would it do if it was loaded and piled in

a closed car; therefore, I am of the opinion

there is a great risk in shipping this in the con-

dition it is in."

That, acting upon the said report, the plaintiff

took immediate possession of all the wet bales of

silk and withdrew them from the place where they

were offered for shipment, had them transported
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to Seattle, where the plaintiff, of its own accord and

without any act of the defendant, had the said

silk dried; and the plaintiff, at the time it had the

said silk dried, knew, or should have kno^vn, that,

by such process and treatment, the very damage

complained of would occur, and, having such knowl-

edge or the means of knowing the fact, the plain-

tiff became a party to said wrongful act of which

complaint is made and camiot profit thereby; and

the defendant, acting upon the said report and

upon the conduct of the plaintiff in taking posses-

sion of said wet bales of silk and withdrawing them

as aforesaid, made no further attempt to examine

the same or to determine their fitness for shipment,

or to leam what was being done with the same by

the plaintiff and gave said shipment no further

consideration; and, by plaintiff's said acts, the de-

fendant was misled and was deprived of the right

and opportunity to avoid the veiy claims and

charges now asserted against the defendant in the

complaint.

That, by reason of the foregoing, the plaintiff

is now denied the right to assert or to prove any of

the acts charged in the complaint against the de-

fendant upon which the right to recover [14]

damages is founded.

WHEREFORE, and by reason of all the fore-

going affirmative defenses and other matters set

forth herein, the defendant prays that said action

be dismissed and that the defendant have judgment
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against the plaintiff for all costs and disbursements

incurred herein.

GEO. W. KORTE,
H. S. GRIGGS,

Attorneys for Defendant,

608 White Building,

Seattle, Wash.

State of Washington,

County of King,—ss.

Geo. W. Korte, being first duly sworn, on oath

deposes and says:

That he is the attorney for the defendant and

makes this verification because the said defendant

does not reside, and is not now in the State of

Washington; that affiant has read the foregoing

plea in abatement and answer and that the state-

ments and allegations therein contained are true

as he verily believes.

GEO. W. KORTE.

Subscribed and sworn to before me, this 8th day

of June, 1920.

[Seal of Notary] W. C. MUMFORD,
Notary Public in and for the State of Washington,

Residing at Seattle Therein.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. June 12, 1^20. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [15]
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In the Southern District of the United States for

the Western District of Washington, Southern

Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS^ (Op-

erating Chicago, Milwaukee & St. Paul

Railway),

Defendant.

Reply.

Comes now^ the plaintiff and for it.^ reply to de-

fendant's plea in abatement and answer herein

alleges as follows:

I.

It denies that the merchandise referred to in

paragraph I of the plea in abatement was insured

by the Atlantic Insurance Company of New York,

and alleges that said merchandise was insured by

the Atlantic Mutual Insurance Company.

II.

It denies each and every allegation contained in

the second paragraph of said plea in abatement.

III.

Replying to the allegations in paragraph III

of said plea in abatement, plaintiff admits that the

bills of lading contain the clause therein quoted,

and denies each and every other allegation in said

paragraph set forth.
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IV.

Replying to paragraph IV of said plea in abate-

ment, plaintiff denies each and every allegation

therein set forth. [16]

For reply to the first affirmative defense set

forth in said plea in abatement and answer, plain-

tiff admits, denies and alleges as follows:

I.

Plaintiff admits that the bills of lading contain

the clause therein quoted and denies each and every

other allegation in said first paragraph set forth.

II.

Replying to the allegations of paragraph II of

said first affinnative defense, plaintiff admits said

allegations except that it denies on information

and belief that the wetting of the 867 bales of silk

caused generation of heat and ammoniacal fumes

within said bales and the deterioration and decay

of said waste silk.

III.

Replying to paragTaph IV of said first affiirmative

defense, plaintiff denies each and every allegation

therein set forth, except that it admits that when

said 867 bales of silk were tendered to and- accepted

by the defendant for transportation the said bales

were wet, and except further that it denies any

knowledge or information sufficient to form a be-

lief as to the reasons for defendant's refusal to

transport said silk.

IV.

Replying to paragraph IV of said first affirmative
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defense, plaintiff denies each and every allegation

therein set forth.

And for reply to the allegations set forth in de-

fendant's second affirmative defense, plaintiff ad-

mits, denies and alleges as follows: [17]

I.

Replying to paragi^aph one of said second affirma-

tive defense, plaintiff admits that the bills of lading

contain the clause therein quoted and denies each

and every other allegation therein set forth.

II.

Replying to the allegations of paragraph II of

said second affirmative defense, plaintiff admits that

the 867 bales of waste silk were insured by the

Atlantic Mutual Insurance Company of New York
in favor of the consignee or consignees or owner

or owners thereof against loss of or damage to said

property occurring during the time of transporta-

tion thereof under said bills of lading, and plain-

tiff denies each and eveiy other allegation in said

paragraph II set forth.

III.

Replying to paragraph III of said second affirma-

tive defense, plaintiff denies each and every allega-

tion therein contained, and alleges that plaintiff

has received a sum of money from said insurer

solely as a loan and not in payment of any claim

or claims against said insurer arising out of said

insurance.

For reply to the allegations set forth in the third

affirmative defense of defendant's answer, plain-

tiff admits, denies and alleges as follows:
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I.

Plaintiff denies it has any knowledge or informa-

tion sufficient to form a belief as to the matters

alleged in the first paragraph of said third affirma-

tive defense, therefore it denies the same. [18]

II.

And for reply to all other allegations set forth

in said third affimiative defense, plaintiff denies

the same on information and belief, except plain-

tiff admits that the Cargo Surveyor from Lloyds'

Agents of Seattle examined the wet bales of silk

after same had been accepted for transportation

by the defendant and after defendant had refused

to transport the same according to its agreement

as alleged in the fourth paragraph of plaintiff's

complaint, and further plaintiff admits that it

caused said wet silk to be treated and reconditioned,

but only for the reasons and causes and under the

circumstances alleged in paragraphs IV and V of

its complaint herein.

WHEREFORE, having fully replied to defend-

ant's plea in abatement and answer herein, plaintiff

prays for judgment against the defendant as de-

manded in plaintiff's complaint.

BALLINGER, BATTLE, HULBERT &

SHORTS,
Attorneys for Plaintiff.

State of Washington,

County of King,—ss.

Bruce C. Shorts, being first duly sworn, on oath

deposes and says: That he is one of the attorneys

for the American Silk Spinning Company, a cor-
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poration, and that lie makes this affidavit and veri-

fication for and on behalf of said plaintiff corpora-

tion, for the reason that the same is a foreign

corporation, and that affiant is familiar with the

facts in the case. Affiant states that he has read

the foregoing reply, knows the contents thereof and

upon oath swears that the same is true and correct.

BRUCE C. SHORTS.

Subscribed and sworn to before me this 2d day

of August, 1920.

R. G. DENNEY,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Indorsed] : Filed in the United States District

Couri, Western District of Washington, Southern

Division. Aug. 30, 1920. F. M. Harshlerger,

Clerk. By Ed M. Lakin, Deputy. [19]

United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Op-

erating Chicago, Milwaukee & St. Paul

Railway)

,

* Defendant.
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Stipulation Re Fixing Date and Place of Trial.

It is hereby stipulated between the attorneys of

record for plaintiff and defendant, undersigned, that

for the greater convenience of counsel and witnesses

and for the purpose of saving witnesses' time, ex-

penses and costs, the above-entitled cause may be

tried at the United States District Courthouse in

Seattle, Washington, beginning October 25th, 1921.

BALLINGER, BATTLE, HULBERT &

SHORTS,
Attorneys for Plaintiff.

GEO. W. KORTE,
Attorneys for Defendant.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Oct. 13, 19121. F. M. Harshberger, Clerk.

By Ed. M. Lakin, Deputy. [20]

United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Op-

erating Chicago, Milwaukee & St. Paul

Railway),

Defendant.
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Stipulation Waiving Jury.

We, the attorneys of record for the respective

parties, hereby waive the trial to the jiiiy of this

cause, and agree to submit the same to the Court

without the intervention of a jury.

Dated October 7, 1921.

BALLINGER, BATTLE, HULBERT and

SHORTS,
Attorneys for Plaintiff.

GEO. W. KORTE,
H. S. GRIGGS,

Attorneys for Defendant.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Oct. 13, 1921. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [21]

JOURNAL ENTRY OF FIRST DAY'S RECORD
OF TRIAL.

At a session of the United States District for the

Western District of Washington, held, by stipu-

lation of counsel in this certain cause, at Se-

attle, in the Northern Division of said District,

the Honorable ROBERT S. BEAN, U. S.

District Judge presiding, among other pro-

ceedings had were the following, truly taken

and correctly copied from the journal of said

U. S. District Court at Tacoma, in the Southern

Division, as follows:
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No. 2905.

AMERICAN SILK SPINNING COMPANY
vs.

CHICAGO, MILWAUKEE & ST. PAUL RAIL~
WAY CO.

Record of Trial.

This cause comes on this 26th day of October,

1921, for trial in Seattle, Bruce M. Shorts and

J. M. Richardson Lyeth for plaintiff, and the de-

fendant company represented by Geo. W. Korte

and C. H. Hanford. Statement of the case is made

by counsel for both sides, and the cause proceeds

with the introduction of evidence both oral and docu-

mentary, the following being called, sworn and

testifying on behalf of plaintiff : 1, Frank G. Taylor

;

Charles H. Weldon. Plaintiff's Exhibits Nos. 1-A,

2^A, 3-A, 4-A, 5-A; 2, 6-A, 7-A, 10, 11, 12, 13,

14, 15, 16, 17, are introduced, whereupon the hour

of adjournment being reached, this cause is con-

tinued to October 27, 1921. [22]

In the United States District Court for the Western

District of Washington, Southern Division.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Op-

erating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.
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Findings of Fact and Conclusions of Law.

This cause came on re^ilarly for hearing in Octo-

ber, 1921, before the imdersigned Judge of the

United States District Court, sitting by special as-

signment, the plaintiff appearing bv its attorneys,

J. M. Eichardson Lyeth, Esq., and Bruce C. Shorts

of the firm of Ballinger, Battle, Hulbert & Shorts;

and the defendant appearing by its attorneys,

George W. Korte, Esq., and C. H. Hanford, Esq.,

and thereupon by stipulation in writing signed by

the parties, jury trial was waived.

And now at this time, the Court having duly con-

sidered the pleadings, evidence and arguments of

counsel, finds the facts in the case to be as follows

:

I.

That the plaintiff at all the times hereinafter

mentioned was and still is a corporation organized

and existing under the laws of the State of Rhode

Island, with its principal place of business in the

City of Providence in said State, and is a citizen

of said state.

II.

That the defendant at all times herein mentioned

was the United States Director General of Rail-

roads [23] duly appointed and acting under and

by virtue of an Act of Congress and at all times

herein mentioned was operating as a common car-

rier of freight and passengers the railroad lines of

the Chicago, Milwaukee & St. Paul Railway Com-

pany between the Cities of Seattle and Tacoma,

Washington, and the City of Chicago, Illinois.



American Silk Spinning Companti. 27

That the Chicago, Milwaukee & St. Paul Railway-

Company at the times herein mentioned was and

still is a corporation organized and Existing under

the laws of the State of Wisconsin, and is a citizen

of said state.

III.

That on June 21st and 24th, 1918, the plaintiff

caused to be shipped, freight prepaid, from Can-

ton, China, 1000' bales of waste silk, of which 700

bales were consigned to the order of Messrs. Heidel-

bach, Ickelheimer & Co., of New York, and 300

bales to Goldman, Sachs & Co., New York, all des-

tined to plaintiff, American Silk Spinning Com-

pany at Providence, Rhode Island. That 500 bales

were of the quality known as "No. 1 Canton Steam

Waste Silk" and 500 bales were of the quality

known as "No. 2 Canton Steam Waste Silk."

IV.

That the said 1000 bales of waste silk were de-

livered at Canton, China, to Osaka Shosen Kaisha,

Ltd., and upon delivery to and receipt of said bales

in good order and condition, said Osak Shosen

Kaisha, Ltd., on behalf of itself, separately and as

a duly authorized agent of the defendant operating

lines of railroad, as aforesaid, did jointly execute

and deliver four certain through Trans-Pacific and

Overland Bills of Lading [24] covering the

transportation of said 1000 bales of waste silk from

Canton, China, to Providence, Rhode Island, and

consigned and destined as aforesaid.

V.

That by the terms of said bills of lading said
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waste silk was to be carried by said Osaka Shosen

Kaisha, Ltd., from Canton, China, to Seattle, or Ta-

coma, Washington, on its steamship ''Canada

Maru" and there delivered to the defendant to be

carried by the defendant over the lines of the Chi-

cago, Milwaukee & St. Paul Railway Company and

other lines of railroad connecting therewith to the

destination named in said bills of lading, to wit,

Providence, Rhode Island, and there delivered to

the order of said consignee.

YI.

That said goods were purchased by the plaintiff

of the manufacturer in China on four months let-

ters of credit from date of shipment, issued by the

consignee banks, and on August 7, 1918, and prior

to the arrival of the goods at Tacoma, the con-

signee banks without receiving immediate pay-

ment of the purchase price, endorsed and delivered

the bills of lading to the plaintiff, and plaintiff

subsequently paid the drafts which had been guar-

anteed by letters of credit issued by the consignee

banks, when the same became due.

VII.

That said bills of lading were nmnbered, dated

and covered the said 1000 bales of waste sOk as fol-

lows:

B/L No. 8 dated June 21, 1918, 300 bales.

B/L No. 9 dated June 21, 1918, 200 bales.

B/L No. 10 dated June 24, 1918, 200 bales.

B/L No. 11 dated June 24, 1918, 300 bales [25]

That each each of said bills of lading contained

stipulations of the following tenor: "Any car-
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rier or party liable on account of loss of or damages

to any part of said property shall have the right

of subrogation for the full benefit of any insurance

that may have been effected upon or on account of

said property."

"Except in the case of negligence in the carrier

or party in possession (and the burden to prove

freedom from such negligence shall be on the car-

rier or party in possession) the carrier or party in

possession shall not be liable for loss, damage or

delay occurring while the property described herein

is stopped and held in transit upon request of the

shipper, owner or party entitled to make such re-

quest: or resulting from a defect or vice in the

property, or from riots or strikes."

That at the time the bills of lading were issued

freight from the through service was prepaid at

the tariff rates as to the railroad service prescribed

in the Tariff previously filed with the Interstate

Commerce Commissioner and then in effect.

VIII.

That on July 30, 1918, and during the time said

1000 bales of waste silk were in course of transpor-

tation on said S. S. "Canada Maru" under the

said bills of lading, said vessel stranded and large

quantities of salt water entered her holds, and as a

result 500 bales of said waste silk known as "Can-

ton Steam Waste Silk No. 1" and 367 bales of said

waste silk known as "Canton Steam Waste Silk No.

2" became wet from the contact with the salt water.

[26]

That upon arrival of said S. S. "Canada Maru"
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at Tacoma, Washington, the said 1000 bales of waste

silk were discharged from said vessel. Such dis-

charge was begun early in the morning of August

12, 1918.

IX.

That the 133 bales of waste silk which had not

been wet with salt water were in due course trans-

ported by defendant to destination.

That the remaining 867 bales which had been wet

Tvdth salt water were discharged on the dock, which

dock belonged to the Chicago, Milwaukee & St.

Paul Railway Company, and was then being main-

tained and operated by defendant as a part of said

railway system.

That after the vessel had conmienced discharging

the wet silk, Mr. Taylor, the representative of the

underwriters and owners thereof, called on Mr.

Cheeney, the chief clerk of the freight agent at

Tacoma, and who was in charge of the dock and

the movement of freight therefrom, and told Mr.

Cheeney that he was very anxious to have quick

dispatch of the wet silk, and that it was important

that it should go forward in its wet condition.

Cheeney and Taylor looked at the silk as it was

being discharged from the vessel and placed on

the dock, and Taylor requested that it be forwarded

by silk train service in refrigerator-cars, and

Cheeney agreed to so foi-ward it, stating that the

cost of such service would be $7.50 per hundred

pounds as against the bill of lad/cing freight of

$1.75 per hundred, and that there would be an ad-

ditional charge for refrigeration of approximately
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$21.00 per car to pay, all of which Taylor agreed to.

On August 14th, Taylor again called on Cheeney to

see how the matter was progressing, and [27] he

and Cheeney again examined the silk, and Taylor

was told by Cheeney that the cars had been ordered

and would be brought in shortly, and thereafter

the cars were brought in, and approximately one-

half of the wet silk bales were loaded on two or

more refrigerator-cars for shipment.

X.

That after thus contracting for and accepting all

of said 867 bales of wet waste silk for transportation

as aforesaid and after loading approximately one-

half of said bales in refrigerator-cars as aforesaid,

the defendant without the consent of plaintiff and

in disregard of plaintiff's protest, failed and re-

fused to transport said bales of wet waste silk, or any

part thereof to destination, and thereafter defend-

ant caused the bales loaded in said refrigerator-

cars to be unloaded on said dock, all contrary to the

terms and requirements of the aforesaid contract

of carriage.

XI.

That at the time said 867 wet bales were accepted

for shipment as aforesaid and at all times there-

after, the same were properly packed and in condi-

tion for safe transportation by defendant from

Tacoma to destination by silk or passenger train

service in refrigerator-cars, and such transporta-

tion was not prohibited by any regulation of the

Interstate Commerce Commission.
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XII.

That thereafter defendant demanded that said

bales be dried and reconditioned before defendant

would transport the same to destination, and plain-

tiff in order to secure transportation [28] of

said bales to destination was required to and did

cause the same to be dried.

That the reasonable cost and expense of drying

said bales was $5000, which sum plaintiff paid

therefor.

That plaintiff in taking possession of said 867

bales of wet waste silk for the purpose of drying it

as aforesaid did so without relinquishing any of

plaintiff's rights in the premises.

That after said 8G7 bales had been dried as afore-

said, the defendant transported the same without

additional freight or charges to destination, to wit:

Providence, Rhode Island, and there delivered the

same to plaintiff.

XIII.

That the drying of said 867 bales of wet waste

silk was done in a reasonable and proper manner.

That the natural and approximate result of the

drying of said bales of waste /rilk was a weakening

of the fiber and a discoloration of said waste silk.

That upon arrival of said 867 bales of waste silk at

destination, the reasonable, fair market value

thereof was the sum of $14,815.67, and no more.

XIV.

That had defendant carried out its contract with

plaintiff and transported said 867 bales of wet

waste silk to destination by silk or passenger train
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service in refrigerator-cars, the fair market value

of 50O bales of No. 1 waste silk upon delivery at

destination would have been $95,394.25, less 10%,
and the fair market value of the 367 [29] bales

of No. 2i Waste silk upon delivery at destination

would have been $40,342.27, less 10%, and the total

net value of said 867 bales upon delivery at desti-

nation would have been $122,163.32.

XV.
That in addition to the bill of lading freight, the

contract between the defendant and plaintiff relat-

ing to the transportation of said 867 bales of wet

waste silk from Tacoma, Washington, to destina-

tion by silk or passenger train service in refriger-

ator-cars required the plaintiff to pay further

freight and charges amounting to $6,724.75.

XVI.

That as a result of the failure and refusal of the

defendant to perform its contract to transport said

867 bales of wet waste silk from Tacoma, Washing-

ton, to destination by silk or passenger train service

in refrigerator-cars, the plaintiff has been damaged

in the sum of $105,622.90.

XVII.

That all of said 1000 bales of waste silk were in-

sured against damage in transit from Hong Kong
to Providence, Rhode Island, by an open policy is-

sued by the Atlantic Mutual Insurance Company,

and on February 6, March 7, and March 12, 1919,

the plaintiff received from the insurance company

$102,052.96 in the aggregate "as a loan pending

collection of loss on 868 bales of silk waste ex
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steamer ''Canada Maru" refund of the loan to be

made to said Atlantic Mutual Insurance Company
out of the proceeds of the collection specified/*

[30]

With respect to shipments such as involved in this

action the insurance policy contained a clause as

follows: "It is by the assured expressly stipulated

in respect to land carriers that no assignment shall

be made to such carriers of claim for loss or contri-

bution of any kind under this policy, nor shall the

right of subrogation be abrogated or impaired by

or through any agreement intended to relieve such

carriers from duties or obligations imposed or recog-

nized by the common law or otherwise. [31]

As conclusions of law, the Court finds

:

1. That plaintiff is the real party in interest and

entitled to maintain this suit.

2. That the contract between Cheeney and Tay-

lor for the movement of the goods from Tacoma by

silk train in refrigerator-cars was valid and bind-

ing on the defendant and no good sufficient reason is

shown for defendant's refusal to comply therewith.

3. That plaintiff is entitled to have and recover

from defendant damages in the sum of $105,622.90

with costs and disbursements properly taxed in this

action, and that a judgment in favor of the plain-

tiff and against the defendant shall be entered ac-

cordingly.

To each of the foregoing facts and conclusions of
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law defendant excepts and such exceptions are

hereby allowed.

R. S. BEAN,
Judge.

December 7, 1921.

[Endorsed] : Filed in the United States Dis-

trict Court, Western District of Washington, South-

ern Division. Dec. 9, 1921. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [32]

In the United States District Court for the

Western District of Washington, Southern

Division.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Op-

erating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.

Findings of Fact and Conclusions of Law, With

Exceptions Allowed.

This cause came on regularly for hearing in Octo-

ber, 1921, before the undersigned Judge of the

United States District Court, sitting by special as-

signment, the plaintiff appearing by its attorneys,

J. M. Richardson Lyeth, Esq., and Bruce C.

Shorts of the firm of Ballinger, Battle, Hulbert ,&

Shorts; and the defendant appearing by its attor-

neys, George W. Korte, Esq., and C. H. Hanford,
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Esq., and thereupon by stipulation in writing signed

by the parties, jury trial was waived.

And now at this time, the Court having duly con-

sidered the pleadings, evidence and arguments of

counsel, finds the facts in the case to be as follows:

I.

That the plaintiff at all the times hereinafter men-

tioned was and still is a corporation organized and

existing under the laws of the State of Rhode Is-

land, with its principal place of business in the City

of Providence in said state, and is a citizen of said

state.

II.

That the defendant at all times herein mentioned

was the United States Director General of Rail-

roads [33] duly appointed and acting under and

by virtue of an Act of Congress, and at aU times

herein mentioned was operating as a common car-

rier of freight and passengers the railroad lines of

the Chicago, Milwaukee & St. Paul Railway Com-

pany between the Cities of Seattle and Tacoma,

Washington, and the City of Chicago, Illinois. That

the Chicago, Milwaukee & St. Paul Railway Com-

pany at the times herein mentioned was and still

is a corporation organized and existing under the

laws of the State of Wisconsin, and is a citizen of

said state.

m.
That on June 21st and 2ith, 1918, the plaintiff

caused to be shipped, freight prepaid, from Canton,

China, 1000 bales of waste silk, of which 700 bales

were consigned to the order of Messrs. Heidelbach,
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Ickelheimer & Co., of New York, and 300 bales to

Goldman, Sachs & Co., New York, all destined

to plaintiff, American Silk Spinning Company at

Providence, Rhode Island. That 500 bales were of

the quality known as ''No. 1 Canton Steam Waste

Silk" and 500 bales were of the quality known as

''No. 2 Canton Steam Waste Silk."

Defendant's exception allowed.

IV.

That the said 1000 bales of waste silk were de-

livered at Canton, China, to Osaka Shosen Kaisha,

Ltd., and upon delivery to and receipt of said bales

in good order and conditions, said Osaka Shosen

Kaisha, Ltd., on behaK of itself, separately and as

a duly authorized agent of the defendant operating

lines of railroad, as aforesaid, did jointly execute

and deliver four certain through Trans-Pacific and

Overland Bills of Lading [34] covering the trans-

portation of said 1000 bales of waste silk from

Canton, China, to Providence, Rhode Island, and

consigned and destined as aforesaid.

V.

That by the terms of said bills of lading said

waste silk was to be carried by said Osaka Shosen

Kaisha, Ltd., from Canton, China, to Seattle, or

Tacoma, Washington, on its steamship "Canada
Maru" and there delivered to the defendant to be

carried by defendant over the lines of the Chicago,

Milwaukee & St. Paul Railway Company and other

lines of railroad connecting therewith to the desti-

nation named in said bills of lading, to wit, Provi-
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dence, Rhode Island, and there delivered to the

order of said consignee.

VI.

That said goods were purchased by the plaintiff

of the manufacturer in China on four months'

letter of credit from date of shipment, issued by

the consignee banks, and on August 7, 1918, and

prior to the arrival of the goods at Tacoma, the

consignee banks without receiving immediate pay-

ment of the purchase price, endorsed and delivered

the biUs of lading to the plaintiff, and plaintiff

subsequently paid the drafts which had been guar-

anteed by letters of credit issued by the consignee

banks, when the same became due.

YII.

That said bills of lading were niunbered, dated

and covered the said 1000 bales of waste silk as

follows

:

B/L No. 8 dated June 21, 1918, 300 bales.

B/L No. 9 dated June 21, 1918, 200 bales.

B/L No. 10 dated June 24, 1918, 200 bales.

B/L No. 11 dated June 24, 1918, 300 bales. [35]

That each of said bills of lading contained stipu-

lations of the following tenor :

*

' Any carrier or

party liable on account of loss of or damages to

any part of said property shall have the right of

subrogation for the full benefit of any insurance

that may have been effected upon or on account of

said property."

"Except in the case of negligence in the carrier

or party in possession (and the burden to prove

freedom from such negligence shall be on the
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carrier or party in possession) the carrier or party

in possession shall not be liable for loss, damage or

delay occurring while the property described herein

is stopped and held in transit upon request of the

shipper, owner or party entitled to make such re-

quest; or resulting from a defect or vice in the

property, or from riots or strikes."

That at the time the bills of lading were issued

freight for the through transportation service was

prepaid at the tariff rates as to the railroad service

prescribed in the Tariff previously filed with the

Interstate Commerce Commissioner and then in

effect.

vin.
That on July 30, 1918, and during the time said

1000 bales of waste silk were in course of trans-

portation on said S. S. "Canada Maru" under the

said bills of lading, said vessel stranded and large

quantities of salt water entered her holds, and as

a result 500 bales of said waste silk known as

'Tanton Steam Waste Silk No. 1" and 367 bales of

said waste silk known as ''Canton Steam Waste

Silk No. 2" became wet from the contact with the

salt water.

Defendant's exception allowed. [36]

That upon arrival of said S. S. "Canada Maru"
at Tacoma, Washington, the said 1000 bales of

waste silk were discharged from said vessel. Such

discharge was begun early in the morning of

August 12, 1918.

IX.

That the 133 bales of waste silk which had not
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been wet with salt water were in due course trans-

ported by defendant to destination.

That the remaining 867 bales which had been wet

with salt water were discharged on the dock, which

dock belonged to the Chicago, Milwaukee & St.

Paul Railway Company, and was then being main-

tained and operated b}- defendant as a part of said

railway system.

That after the vessel had commenced discharging

the wet silk, Mr. Taylor, the representative of the

underwriters and oxNTiers thereof, called on Mr.

Cheeney, the chief clerk of the freight agent at

Tacoma, and who was in charge of the dock and

the movement of freight therefrom, and told Mr.

Cheeney that he was very anxious to have quick

dispatch of the wet silk, and that it was important

that it should go forward in its wet condition.

Cheeney and Taylor looked at the silk as it was

being discharged from the vessel and placed on the

dock, and Taylor requested that it be forwarded

by silk train service in refrigerator-cars, and

Cheeney agreed to so forward it, stating that the

cost of such service would be $7.50 per hundred

pounds as against the bill of lading freight of $1.75

per hundred, and that there would be an additional

charge for refrigeration of approximately $21.00

per car to pay, all of which Taylor agreed to. On
August 14th, Taylor again called on Cheeney to see

how the matter was progressing, and [37] he

and Cheeney again examined the silk, and Taylor

was told by Cheeney that the cars had been ordered

and would be brought in shortly, and thereafter the
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cars were brought in, and approximately one-half

of the wet silk bales were loaded on two or more

refrigerator-cars for shipment.

Defendant's exception allowed.

X.

That after thus contracting for and accepting all

of said 867 bales of wet waste silk for transporta-

tion as aforesaid and after loading approximately

one-half of said bales in refrigerator-cars as afore-

said, the defendant without the consent of plaintiif

and in disregard of plaintiff's protest, failed and

refused to transport said bales of wet waste silk,

or any part thereof to destination, and thereafter

defendant caused the bales loaded in said re-

frigerator-cars to be unloaded on said dock, all

contrary to the terms and requirements of the

aforesaid contract of carriage.

Defendant's exception allowed.

XI.

That at the time said 867 wet bales were accepted

for shipment as aforesaid and at all times there-

after, the same were properly packed and in con-

dition for safe transportation by defendant from

Tacoma to destination by silk or passenger train

service in refrigerator-cars, and such transportation

was not prohibited by any regulation of the Inter-

state Commerce Commission.

Defendant's exception allowed.

XII.

That thereafter defendant demanded that said

bales be dried and reconditioned before defendant

would transport the same to destination, and plain-
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tiff in order to secure transportation [38] of

said bales to destination was required to and did

cause the same to be dried.

That the reasonable cost and expense of drying

said bales was $5,000, which siun plaintiff paid

therefor.

Defendant's exception allowed.

That plaintiff in taking possession of said 867

bales of wet waste silk for the purpose of drying

it as aforesaid did so without relinquishing any of

plaintiff's rights in the premises.

Defendant's exception allowed.

That after said 867 bales had been dried as afore-

said, the defendant transported the same without

additional freight or charges to destination, to wit:

Providence, Rhode Island, and there delivered the

same to plaintiff.

XIII.

That the drying of said 867 bales of wet waste

silk was done in a reasonable and proper manner.

That the natural and proximate residt of the

drying of said bales of wet waste silk was a weak-

ening of the fiber and a discoloration of said w^aste

silk.

Defendant's exception allowed.

That upon arrival of said 867 bales of waste silk

at destination, the reasonable, fair market value

thereof was the sum of $14,815.67, and no more.

Defendant's exception allowed.

XIV.

That had defendant carried out its contract with

plaintiff and transported said 867 bales of wet
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waste silk to destination by silk or passenger train

service in refrigerator-cars, the fair market value

of 500 bales of No. 1 waste silk upon delivery at

destination would have been $95,394.25, less 10%,

and the fair market value of 367 [39] bales of

No. 2 waste silk upon delivery at destination would

have been $40,342.27, less 10%, and the total net

value of said 867 bales upon delivery at destination

would have been $122,163.32.

Defendant's exception allowed.

XV.
That in addition to the bill of lading freight, the

contract between the defendant and plaintiff re-

lating to the transportation of said 867 bales of wet

waste silk from Tacoma, Washington, to destina-

tion by silk or passenger train service in re-

frigerator-cars required the plaintiff to pay further

freight and charges amounting to $6,724.75,

Defendant's exception allowed.

XVI.

That as a result of the failure and refusal of the

defendant to perform its contract to transport said

867 bales of wet waste silk from Tacoma, Wash-

ington, to destination by silk or passenger train

service in refrigerator-cars, the plaintiff has been

damaged in the sum of $105,622.90.

Defendant's exception allowed.

XVII.

That all of said 1000 bales of waste silk were

insured against damage in transit from Hong Kong
to Providence, Rhode Island, by an open policy

issued by the Atlantic Mutual Insurance Company,
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and on February 6, March 7, and March 12, 1919,

the plaintiff received from the insurance company

$102,052.96 in the aggregate ''as a loan pending

collection of loss on 868 bales of silk waste ex

steamer 'Canada Maru,' refund of the loan to be

made to said Atlantic Mutual Insurance Company

out of the proceeds of the collection specified."

Defendant's exception allowed. [40]

With respect to shipments such as involved in

this action the insurance policy contained a clause

as follows: "It is by the assured expressly stipu-

lated in respect to land carriers that no assignment

shall be made to such carriers of claim for loss or

contribution of any kind under this policy, nor shall

the right of subrogation be abrogated or impaired

by or through any agreement intended to relieve

such carriers from duties or obligations imposed or

recognized by the common law or otherwise. [41]

As conclusion of law the Court finds:

1. That plaintiff is the real party in interest and

entitled to maintain this suit.

Defendant's exception allowed.

2. That the contract between Cheeney and

Taylor for the movement of the goods from Tacoma

by silk train in refrigerator-cars was valid and

binding on the defendant and no good sufficient

reason is show^n for defendant's refusal to comply

therewith.

Defendant's exception allowed.

3. That plaintiff is entitled to have and recover

from defendant damages in the sum of $105,622.90

with costs and disbursements properly taxed in this
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action, and that a judgment in favor of the plaintiff

and against the defendant shall be entered accord-

ingly.

Defendant's exception allowed.

To each of the foregoing facts and conclusions of

law defendant excepts as above specified and such

exceptions are hereby allowed, and for the purpose

of making a record of said exceptions this copy

may be filed.

R. S. BEAN,
Judge.

December 7, 1921.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Dec. 14, 1921. F. M. Harshberger, Clerk.

By Ed. M. Lakin, Deputy. [42]

District Court of the United States, Western Dis-

trict of Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Oper-

ating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.
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Defendant's Proposed Findings of Fact and Con-

clusions of Law— Refusal by the Court and

Exceptions Allowed.

By stipulation in writing, signed by the parties

and filed, the trial of this cause by jury was waived,

and the trial came on at Seattle without being

transferred from Tacoma where the record exists.

The trial proceeded before Honorable R. S. Bean,

United States District Judge, presiding, and there-

upon the parties respectively introduced their evi-

dence and submitted the cause on their arguments.

On due consideration of the pleadings, evidence

and arguments, the Court finds the facts of the case

to be as follows:

FINDINGS OF FACT.

1. The paragraphs numbered "first" and "sec-

ond" of the plaintiff's complaint are not contro-

verted and the allegations thereof are true.

2. On the 21st and 24th days of June, 1918, four

biUs of lading were issued at Canton, China, for the

transportation of one thousand (1,000) bales of silk

waste from Hong Kong, China, to Tacoma, Wash-

ington, by the steamship "Canada Maru," and from

Tacoma, Washington, to Providence, Rhode Island,

on the Chicago, Milwaukee [43] & St. Paul Rail-

way and connecting lines, and said 1,000 bales were

received in apparent good order on board of the

"Canada Maru."

3. On the 30th day of July, 1918, the "Canada

Maru," with said 1,000 bales on board, met with a
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maritime disaster by striking on rocks and strand-

ing on the coast of Washington near Cape Flattery,

and said vessel was thereby so badly damaged that

her hold and cargo space were filled with sea water

and eight hundred and sixty-seven (867) of said

bales were completely submerged in the hold of

said vessel.

Refused—Defendant excepts.

4. Said vessel was rescued from her perilous

position and towed to Tacoma, where she arrived

on the 10th day of August, 1918, and from thence

proceeded to a drydock for necessary temporary

repairs before commencing to discharge cargo.

After returning to Tacoma she commenced dis-

charging said bales of silk on the 12th day of

August and completed discharging said bales on the

16th day of August, 1918.

Refused—Defendant excepts.

5. When discharged from said vessel, one hun-

dred thirty-three (133) of said bales were found to

be undamaged and the same were promptly trans-

ported to destination. The other 867 bales were

completely saturated with sea water, whereby heat

and malodorous fumes emanated therefrom to such

an extent that the stevedores were able only with

great difficulty to remove the same from the hold

of said vessel, and, after being unloaded on the

dock, heating and diffusion of malodorous fumes

continued, to such an extent that, after inspection

by a cargo surveyor, said 867 bales were, by agents

of the Chicago, Milwaukee & St. Paul Railway

Company and said cargo surveyor, deemed to be
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dangerous to handle, dangerous to carry by railway

from Tacoma to Providence, and unfit for trans-

portation [44] without being reconditioned.

Refused—Defendant excepts.

6. All of said 1000 bales were insured against

damage in transit from Hong Kong to Providence

by the Atlantic Mutual Insurance Company; and

during the time of the unloading of the said bales

from said vessel, Frank G. Taylor, representing

the Underwriters, by direction of the Atlantic Mu-

tual Insurance Company, visited the premises where

said wet bales were, for the time being, situated,

and became informed as to the condition thereof,

and, after being definitely informed by agents of

the Chicago, Milwaukee & St. Paul Railway Com-

pany that the same were deemed to be unfit for

transportation and that said Railway Company
would not assume tlie risk of transporting the

same from Tacoma in their wet condition, caused

said wet bales to be removed from Tacoma, to Seat-

tle for the purpose of being reconditioned by dry-

ing the same, and entered into a contract with the

Pacific Oil Mills, at Seattle, to perform the sei-vice

of drying and rebaling the contents of said bales

after being dried and redelivering the same, which

contract was perfomied by said Pacific Oil Mills,

and for said service said Taylor paid Five Thousand

($5,000) Dollars.

Refused—Defendant excepts.

7. That the time consumed in completing said
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operation of drying extended until the 20th day of

January, 1919.

Eefused—Defendant excepts.

8. That, atfer being conditioned as aforesaid, all

of the contents of said 867 bales were, by the Chi-

cago, Milwaukee & St. Paul Railway and connect-

ing lines, transported from Seattle to, and delivered

at Providence, Rhode Island, that service being

completed on the 30th day of January, 1919.

Refused—Defendant excepts. [45]

9. At the times referred to in these findings, the

steamship "Canada Maru" was being operated by

a foreign corporation, namely Osaka Shosen Kia-

sha, Ltd., and the four bills of lading aforesaid

were issued by said foreign corporation in its own

behalf and as agent for the Chicago, Milwaukee &
St. Paul Railway Company, then being operated

by the Director General of Railroads, and freight

for the through transportation service was prepaid

at the tariff rates, as to the railway service, pre-

scribed in tariffs previously filed with the Inter-

state Commerce Commission and then in effect.

By three of said bills of lading, covering 700 of

said 1000 bales, the same were consigned to the

order of Heidelbach, Ickelheimer Co., New York,

and, by the other of said bills of lading, covering

300 of said bales, the same were consigned to the

order of Goldman Sachs & Co., of New York, and

all of said bills of lading, after being endorsed by

said consignees, were received by the plaintiff herein

on the 7th day of August, 1918.

10. On the security of letters of credit all of
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said 1,000 bales were sold by the manufacturers in

China on a credit of four (4) months from the

date of shipment thereof from China ; the consignees

aforesaid, without receiving immediate payment of

the purchase price of said merchandise, at the

time of delivering said bills of lading to the plain-

tiff, took from said plaintiff a trust receipt, in effect

stipulating that said merchandise belonged to said

consignees until the purchase price aforesaid should

be paid, which payment was made at the time of,

and not before, the expiration of said four months

period of credit, which was on or about October

24th, 1918, and at that time, by said payment, the

plaintiff acquired ownership of said merchandise.

Refused—Defendant excepts. [46]

11. In whatever way said merchandise became

damaged or diminished in value, subsequent to the

unloading thereof from the "Canada Mai'u" such

damage or impairment of value occurred and was

fully consummated during the time intervening be-

tween the 12th day of August and the 24th day of

October, 1918, during which time the consignees,

Heidlebach, Ickelheimer & Co. and Goldman, Sachs

& Co., named respectively in said bill of lading,

were owners of said merchandise.

Refused—Defendant excepts.

12. The market value of the silk waste contained

in said 867 bales, on arrival at Providence in the

due and ordinary course of transportation, if then

undamaged, would have been $125,653.78; that gross

sum being arrived at by computation of the market

value of two grades of silk waste, No. 1 grade being
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at the rate of $1.51 per pound, of which there was

46,613 pounds, and No. 2 grade at .87 per pound,

and there is a total failure on the part of plaintiff

to introduce any evidence respecting the weight of

the silk of said No. 2 grade; and there is a total

failure on the part of plaintiff to prove the differ-

ence in market value between the sound value

—

viz: $125,653.78^—and the market value of said

merchandise at the time of its delivery at Provi-

dence in the state it was after being reconditioned

as aforesaid.

Refused—Defendant excepts.

13. That in the months of February and March,

1919, the Atlantic Mutual Insurance Company paid

the plaintiff sums of money aggregating Seventy-

seven Thousand Seven Hundred Fifty-two and

96/100 dollars, and there is a total failure on the

part of plaintiff to prove that any damage by de-

terioration of said merchandise, or expenses charge-

able as a loss incidental to the transportation [47]

thereof, amounts to any sum in excess of said

$77,752.96 paid by said Insurance Company as

aforesaid, whereby the plaintiff previous to the

commencement of this action, received full compen-

sation for whatever loss or damage it may have

sustained in connection with the transportation

of said merchandise.

Refused—Defendant excepts.

14. That each of the said four bills of lading con-

tains a stipulation of the following tenor

:

"Any carrier or party liable on account of

loss or damage to any of said property, shaU,
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by right of subrogation, have the full benefit of

any insurance that may have been effected

upon or on account of said propert}'."

15. That each of said four bills of lading con-

tains a stipulation of the following tenor

:

"2. Except in the case of negligence of the

carrier or party in possession (and the burden

to prove freedom from such negligence shall be

on the carrier or party in possession), the

carrier or party in posesssion shall not be liable

for loss, damage or delay occurring while the

property described herein is stopped and held

in transit upon request of the shipper, owner

or party entitled to make such request, or result-

ing from a defect or vice in the property, or

from the riots, or strikes."

16. The defendant did not make, or enter into,

any agreement for transportation of said 867 bales

while in the wet condition in which they were when

discharged from the "Canada Maru" or any agree-

ment whatsoever respecting the transportation of

said merchandise other than, or different from, the

written contract contained in said four bills of lad-

ing, nor at any time accept said 867 bales, or any

part thereof, for transportation without being re-

conditioned.

Refused—Defendant excepts.

17. The defendant did not, by any act or omis-

sion, cause, or contribute to the cause, of any dam-

age whatever or impairment of [48] value of

said merchandise, or any part thereof, or in any

manner fail to fully and completely perform his
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contract for that part of the transportation by his

railroad.

Refused—Defendant excepts.

The foregoing findings of fact requested by the

defendant were refused and the exceptions noted

were allowed by the Court.

R. S. BEAN,
Judge.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Dec. 14, 1921. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [49]

In the United States District Court for the West-

ern District of Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Op-

erating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.

Defendant's Bill of Exceptions to the Court's Find-

ings of Fact and Conclusions of Law.

The defendant, claiming error in the Court's de-

cision contained in the findings of facts and conclu-

sions of law filed herein, takes exception thereto, as

follows

:
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I.

Referring to the finding in paragraph numbered

HI the defendaont excepts to that portion thereof

in the following words:

''That 500 bales were of the quality known
as 'No. 1 Canton Steam Waste Silk' and 500

bales were of the quality known as 'No. 2 Can-

ton Steam Waste Silk'";

For the reason that there is no evidence indicat-

ing how many of the bales of Canton Waste Silk

were of the quality known as No. 1, or the number

of bales of the quality indicated as No. 2.

II.

Referring to the finding of fact contained in para-

graph thereof numbered VIII the defendant excepts

to that part thereof in the following words:

"That on July 30, 1918, and during the time

said 1000 bales of waste silk were in course of

transportation on said S.S.' Canada Maru' un-

der the said bills of lading, said vessel stranded

and large quantities of salt water entered her

holds, and as a result 500 bales of waste silk

known as 'Canton Steam waste Silk No. 1' and

367 bales of said waste silk known as 'Canton

Steam Waste Silk No. 2' became wet from the

contact with the salt water."

For the reason that there is no evidence upon which

the Court could find that 500 of the bales that were

wet with salt water were of the quality known as

Canton Steam Waste Silk No. 1, nor [50] from

which the Court could find that 367 of the wet
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bales were of the quality known as Canton Steam

Waste Silk No. 2.

III.

Referring to the finding of fact contained in the

paragraph thereof numbered IX the defendant

excepts to that portion thereof in the following

words

:

"That after the vessel had commenced dis-

charging the wet silk, Mr. Taylor, the represen-

tative of the underwriters and owners thereof,

called on Mr. Cheeney, the Chief Clerk of the

Freight Agent at Tacoma, and who was in

charge of the dock and the movement of freight

therefrom, and told Mr. Cheeney that he was

very anxious to have quick dispatch of the wet

silk, and that it was important that it should

go forward in its wet condition. Cheeney and

Taylor looked at the silk as it was being dis-

charged from the vessel and placed on the

dock, and Taylor requested that it be forwarded

by silk train service in refrigerator-cars, and

Cheeney agreed to so forward it, stating that

the cost of such service would be $7.50 per hun-

dred pounds as against the bill of lading freight

of $1.75 per hundred, and that there would be

an additional charge for refrigeration of ap-

proximately $21.00 per car to pay, aU of which

Taylor agreed to.

/On August 14th, Taylor again called on

Cheeney to see how the matter was progressing,

and he and Cheeney again examined the silk,

and Taylor was told by Cheeney that the cars
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had been ordered and would be brought in

shortly, and thereafter the cars were brought

in, and approximately one-half of the wet silk

bales were loaded on two or more refrigerator-

ears for shipment."

For the reason that there is no evidence upon

which the Court could find that Cheeney was in

charge of the dock or the movement of freight

therefrom, or that Cheeney had any authority to

make or enter into any agreement respecting the

transportation of freight, and for the further reason

that the contradicted evidence in the case and an

the evidence bearing on that point proves affinna-

tively that Cheeney did not have any authority

whatever to make or enter into any agreement re-

specting the transportation of freight; and for the

further reason that by the Interstate Commerce

law railway carriers are strictly prohibited [51]

from entering into special contracts for special

service at special rates for transportation of freight

;

and for the further reason that Taylor did not in

fact pay, or tender to pay, or make any promise

binding upon the plaintiff to pay extra charges for

the service required for transportation of 867 bales

by a silk train, or the extra charge for transporta-

tion of said bales in refrigerator-cars; and for the

further reason that said finding does not include

the requirement demanded by Taylor for sprinkling

or drenching said wet bales so as to keep them con-

tinuously wet during the time of transit to destina-

tion.
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IV.

Defendant excepts to all of said findings in-

cluded in paragraph thereof numbered X, for the

reason that there is no evidence on which the Court

could find that there was any contract for trans-

portation of 867 bales in their wet condition, nor

on which the Court could find that the unloading

of the refrigerator-cars was contrary to the terms

and requirements of any contract.

V.

Defendant excepts to all of said findings con-

tained in paragraph thereof numbered XI, for the

reason that there is no evidence on which the Court

could find that said wet bales were in a condition

fit for safe transportation, and for the further

reason that the evidence proves affirmatively that

the wetting of said 867 bales generated heat and

caused diffusion of offensive fumes so that the same

were difficult to handle, liable to cause spontaneous

combustion and fire while confined in freight cars,

and were totally unfit for transportation without

being reconditioned; and for the further reason

that the Court's finding that transportation [52]

of said bales while in a wet condition was not pro-

hibited by any regulation of the Interstate Com-

merce Commission is immaterial.

VI.

Defendant excepts to that part of the finding's

contained in paragraph thereof numbered XII in

the following words:
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''That the reasonable cost and expense of

drying said bales was $5,000, which sum plain-

tiff paid therefor."

For the reason that there is no evidence on which

the Court could find that the plaintiff paid the cost

of drying and reconditioning said 867 bales ; but, on

the contrary, the uncontradicted evidence proves

that the $5,000 was paid by Taylor, the under-

writer's agent, in that behalf.

VII.

Defendant excepts to that part of the findings

contained in paragraph thereof numbered XII, in

the following words

:

"That plaintiff in taking possession of said

867 bales of wet waste silk for the purpose of

dr3ring it as aforesaid did so without relin-

quishing any of plaintiff's rights in the prem-

ises."

For the reason that there is no evidence upon which

the Court could find that the plaintiff or Taylor

made any reservation of rights in connection with

the drying and reconditioning of said 867 bales

under Taylor's direction.

VIII.

Defendant excepts to that part of the findings

contained in paragi*aph thereof numbered XIII,

in the following words:

"That the natural and proximate result of

the drying of said bales of waste silk was a

weakening of the fiber and a discoloration of

said waste silk."
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For the reason that there is no evidence on which

the Court could find that the drjdng of said bales

weakened the fiber or caused a discoloration of said

waste silk, but, on the contrary, the plaintiff's [53]

complaint alleges the effect of the drying to have

been a damage only by discoloration, and the un-

contradicted evidence proves that the weakening of

the fiber of the silk and discoloration thereof was

caused by the wetting of said bales and not by the

drying.

IX.

Defendant excepts to that part of the findings con-

tained in paragraph thereof numbered XIII, in the

following words:

"That upon arrival of said 867 bales of waste

silk at destination, the reasonable, fair market

value thereof was the sum of $14,815.OT, and no

more. '

'

For the reason that there is no evidence on which

the Court could find that the reasonable, fair market

value of said 8617 bales at the time of delivery

thereof at destination was not in excess of the sum

of $14,815.67.

X
Defendant excepts to all of said findings con-

tained in paragraph thereof numbered XIV, for

the reason and on the ground that there is no evi-

dence on which the Court could find that of said

867 bales 500 bales were of the quality of grade

known as No. 1, or find that the market value of

the bales of No. 1 was $95,394.25, less 10% ; or that
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the market value of the No. 2 was $40,342.27, less

10% ; or that the total net value of said 867 bales

vras $122,163.32. On the contrary, the only evidence

as to quantities and value of 867 bales of the respec-

tive grades No. 1 and No. 2, is contained in the depo-

sition of plaintiff's witness Edward W. Lownes in

which he stated the quantity of the No. 1 grade to

have been 46,613 pounds and that the total net

value of said 867 bales was $113,088.40. [54]

XI.

Defendant excepts to all of the findings contained

in paragraph thereof numbered XV, for the reason

that there is no evidence on which the Court could

find that the amount payable by the plaintiff for

the extra services required in transportation of said

867 bales to destination in their wet condition

amounted to $6724.75, and for the reason and on

the ground that there was no contract fixing the

amount payable for such extra service and the un-

contradicted evidence proves that the tariffs on file

with the Interstate Commerce Commission and the

bill of lading contracts under which the transporta-

tion service was undertaken are alike silent as to

any rate payable for such or similar extra service,

and the amount of extra charges could not be pro-

vided for by special agreement.

XII.

Defendant excepts to all of the findings contained

in paragraph thereof numbered XYI for the reason

that there is no evidence on which the Court could

find the amount of plaintiff's damages to be $105,-
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622.90, or any sum whatever, nor on which the

Court could find any damages whatever caused by

any act, omission or failure on the part of the

defendant to fully perform the contract undertaken

and covered by the bills of lading.

XIII.

Defendant excepts to so much of the findings

contained in paragraph numbered XVII as amount

to a decision that all or any of the money paid to

the plaintiff by the Atlantic Mutual Insurance

Company was a loan, for the reason that the pay-

ments were in discharge of the Insurance Com-

pany's obligation as an insurer and without any

obligation on the part of the plaintiff to ever repay

any [55] part of the money so received.

XIV.

Defendant excepts to paragraph numbered I of

the Court's conclusions of law, for the reason that

by the uncontradicted evidence it is proved that

the plaintiff is not the real party in interest, but

commenced and maintained this action for the sole

benefit of the Atlantic Mutual Insurance Company;

and by the uncontradicted evidence it is proved

that the plaintiff was not the owner of the 867 bales

at the time the same were damaged,

XV.

Defendant excepts to paragraph numbered 2 of

the Court's conclusions of law, for the reason that

there was no contract between Cheeney and Taylor

for the movement of the 867 bales; for the further

reason that Cheeney was not an authorized agent

to make any contract binding on the defendant
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with respect to the transportation of freight; and

for the further reason that such a contract, if it had

been formally made, would be unenforceable be-

cause expressly forbidden by the provisions of the

Interstate Commerce Law.

XVI.

Defendant excepts to the third paragraph of the

Court's conclusions of law for the reason that the

same is contrary to the facts of the case and con-

trary to law.

xvn.
The defendant requested the Court to find and

include in its findings of fact the following

:

"On the 30th day of July, 1918, the 'Canada

Maru,' with said 1000 bales on board, met with

a maritime disaster by striking on rocks and

stranding on the coast of Washington near

Cape Flattery, and said vessel was thereby so

badly damaged that her hold and cargo space

were filled with sea water and eight hundred

and sixty-seven (867) of said bales were com-

pletely submerged in the hold of said vessel."

[56]

And to the refusal of the Court to make and certify

said finding the defendant excepts.

XVIII.

The defendant requested the Court to find and

include in its findings of fact the following:

"Said vessel was rescued from her perilous

position and towed to Tacoma, where she ar-

rived on the 10th day of August, 1918, and

from thence proceeded to a drydock for nee-
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essary temporary repairs before commencing

to discharge cargo. After returning to Tacoma

she commenced discharging said bales of silk

on the 12th day of August, and completed dis-

charging said bales on the 16th day of August,

1918."

And to the refusal of the Court to make and certify

said finding the defendant excepts.

XIX.

The defendant requested the Court to find and

include in its findings of fact the following:

"When discharged from said vessel, one hun-

dred thirty-three (133) of said bales were

found to be undamaged and the same were

promptly transported to destination. The

other 867 bales were completely saturated with

sea water, whereby heat and malodorous fumes

emanated therefrom to such an extent that the

stevedores were able only with great difficulty

to remove the same from the hold of said ves-

sel, and, after being unloaded on the dock,

heating and diffusion of malodorous fumes con-

tinued, to such an extent that, after inspection

by a Cargo Surveyor, said 867 bales were, by

agents of the Chicago, Milwaukee & St. Paul

Railway Company and said Cargo Surveyor,

deemed to be dangerous to handle, dangerous

to carry by railway from Tacoma to Provi-

dence, and unfit for transportation without

being reconditioned.'

And to the refusal of the Court to make and cer-

tify such finding the defendant excepts.
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XX.
The defendant requested the Court to find and

include in its findings of facts the following: [57]

"All of said 1000 bales were insured against

damage in transit from Hong Kong to Provi-

dence by the Atlantic Mutual Insurance Com-

pany; and during the time of the unloading of

said bales from said vessel, Frank G. Taylor,

representing the Underwriters, by direction of

the Atlantic Mutual Insurance Company, visited

the premises where said wet bales were, for the

time being, situated, and became informed as

to the condition thereof, and, after being de-

finitely informed by agents of the Chicago, Mil-

waukee & St. Paul Railway Company that the

same were deemed to be unfit for transporta-

tion and that said Railway Company would not

assume the risk of transporting the same from

Tacoma in their wet condition, caused said wet

bales to be removed from Tacoma to Seattle

for the purpose of being reconditioned by dry-

ing the same, and entered into a contract with

the Pacific Oil MiUs, at Seattle, to perform the

service of drying and re-baling the contents of

said bales after being dried and re-delivering

the same, which contract was perfonned by

said Pacific Oil Mills, and for said service said

Taylor paid Five Thousand ($5,000) Dollars."

And to the refusal of the Court to make and certify

such finding the defendant excepts.

XXI.

The defendant requested the Court to find and
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include in its findings of facts the following:

''That the time consumed in completing said

operation of drying extended until the 20th

day of January, 1919/'

And to the refusal of the Court to make and certify

said finding the defendant excepts.

XXII.

The defendant requested the Court to find and

include in its findings of facts the following:

"That, after being reconditioned as afore-

said, all of the contents of said 867 bales were,

by the Chicago, Milwaukee & St. Paul Railway

and connecting lines, transported from Seattle

to, and delivered at. Providence, Rhode Island,

that service being completed on the 30th day

of January, 1919."

And to the refusal of the Court to make and certify

said finding the defendant excepts. [58]

XXIII.

The defendant requested the Court to find and

include in its findings of facts the following:

"On the security of letters of credit all of

said 1000 bales were sold by the manufacturers

in China on a credit of four (4) months from

the date of shipment thereof from China; the

consignees aforesaid, without receiving imme-

diate payment of the purchase price for said

merchandise, at the time of delivering said bills

of lading to the plaintiff, took from said plain-

tiff a trust receipt, in effect stipulating that

said merchandise belonged to said consignees

until their purchase price aforesaid should be
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paid, which payment was made at the time of,

and not before, the expiration of said four

months period of credit, which was on or about

October 24th, 1918, and at that time, by said

payment, the plaintiff acquired ownership of

said merchandise."

And to the refusal of the Court to make and certify

said finding the defendant excepts.

XXIV.
The defendant requested the Court to find and

include in its finding of facts the following:

"In whatever way said merchandise became

damaged or diminished in value, subsequent to

the unloading thereof from the * Canada Maru,'

such damage or impairment of value occurred

and was fully consummated during the time in-

tervening between the 12th day of August, and

the 24th day of October, 1918, during which

time the consignees, Heidelbach, Ickelheimer &
Co. and Goldman, Sachs & Co., named respec-

tively in said bills of lading, were owners of

said merchandise."

And to the refusal of the Court to make and certify

said finding the defendant excepts.

XXV.
The defendant requested the Court to find and

include in its findings of facts the following:

"The market value of the silk waste con-

tained in said 867 bales, on arrival at Provi-

dence in the due and ordinary course of trans-

portation, if then undamaged, would have been

$125,653.78; that gross sum being arrived at by
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computation of the market value of two grades

of silk waste, No. 1 grade being at the rate of

$1.51 per pound, of which there was 46,613

pounds, and No. 2 grade at .87 per pound, and

there is a total failure on the part of plaintiff

to introduce any [59] evidence respecting

the weight of the silk of said No. 2 grade; and

there is a total failure on the part of plaintiff

to prove the difference in market value be-

tween the sound value—viz: $125,653.78—and

the market value of said merchandise at the

time of its delivery at Providence in the state

it was after being reconditioned as aforesaid."

And to the refusal of the Court to make and certify

said finding the defendant excepts.

XXVI.
The defendant requested the Court to find and

include in its findings of facts the following

:

''That in the months of February and March,

1919, the Atlantic Mutual Insurance Company
paid the plaintiff sums of money aggregating

Seventy-seven Thousand Seven Hundred Fifty-

two and 96/100 Dollars, and there is a total

failure on the part of plaintiff to prove that

any damage by deterioration of said merchan-

dise, or expenses chargeable as a loss incidental

to the transportation thereof, amounts to any

sum in excess of said $77,752.96, paid by said

Insurance Company as aforesaid, whereby the

plaintiff, previous to the commencement of this

action, received full compensation for whatever

loss or damage it may have sustained in con-
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nection with the transportation of said mer-

chandise."

And to the refusal of the Court to make and certify

said finding the defendant excepts.

XXVII.

The defendant requested the Court to find and

include in its findings of facts the following:

"The defendant did not make, or enter into,

any agreement for transportation of said 867

bales while in the wet condition in which they

were discharged from the 'Canada Maru' or

any agreement whatsoever respecting the

transportation of said merchandise other than,

or different from, the written contract con-

tained in said four bills of lading, nor at any

time accept said 867 bales, or any part thereof,

for transportation without being recondi-

tioned."

And to the Court's refusal to make and certify said

finding the defendant excepts. [60]

XXVIII.

The defendant requested the Court to find and

include in its findings of facts the following:

"The defendant did not, by any act or omis-

sion, cause, or contribute to the cause, of any

damage whatever or impairment of value of

said merchandise, or any part thereof, or in

any manner fail to fully and completely per-

form his contract for that part of the trans-

portation by his Railroad."

And to the refusal of the Court to make and certify

said finding the defendant excepts.
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XXI.
The defendant requested the Court to state as a

conclusion of law as follows:

''The plaintiff herein is not the real party in

interest nor entitled by law to maintain this

action."

And to the refusal of the Court to make and certify

such conclusion to the defendant excepts.

XXX.
The defendant requested the Court to state as a

conclusion of law as follows:

"The defendant is not, by any act or omis-

sion, guilty of anylDreach whatever of the con-

tract sued on herein."

And to the refusal of the Court to make and certify

such conclusion the defendant excepts.

XXXI.
The defendant requested the Court to state as a

conclusion of law as follows:

"The defendant is entitled to have a judg-

ment in his favor that the plaintiff take nothing

by its action herein."

And to the refusal of the Court to make and certify

such conclusion the defendant excepts. [61]

XXXII.
The defendant requested the Court to state as a

conclusion of law as follows

:

"The judgment to be entered herein must be

in favor of the defendant for the amount of his

taxable costs and disbursements."
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And to the refusal of the Court to make and certify

such conclusion the defendant excepts.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Defendant.

BE IT REMEMBERED, That on this 13th day

of December, 1921, the defendant presented and

submitted the foregoing Bill of Exceptions, and the

same and each of the exceptions therein noted is

by the Court allowed.

R. S. BEAN,
Judge.

[Indorsed] : Piled in the United States District

Court, Western District of Washington, Southern

Division. Dec. 14, 1921. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [62]

District Court of the United States, Western Dis-

trict of Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Op-

erating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.
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Motion and Order Extending Time Sixty Days to

File Bill of Exceptions (Dated December 13,

1921).

The defendant herein moves the Court for an

order extending, for a period of sixty (60) days,

the time for preparing and submitting his general

bill of exceptions for use in the prosecution of a

writ of error from the Circuit Court of Appeals

for the Ninth Circuit, for the reason that the record

is volmninous and it will not be practicable to com-

plete a general bill of excepts in less time.

GEO. W. KOBTE,
C. H. HANFORD,

Attorneys for Defendant.

608 White Building,

Seattle, Washington.

ORDER.
On reading and filing the above motion, it is by

the Court,

ORDERED: That the time for preparing and

submitting the defendant's general bill of excep-

tions, for use in prosecuting a writ of error from

the Circuit Court of Appeals for the Ninth Circuit,

be, and the same is hereby, extended for a period

of sixty (60) days from this 13th day of December,

1921.

R. S. BEAN,
Judge. [63]

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern
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Division. Dec. 14, 1921. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [64]

In the United States District Court for the West-

ern District of Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Op-

erating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.

Judgment.

This cause having come on regularly for hearing

in October, 1921, before the undersigned Judge of

the United States District Court, sitting by special

assignment, the plaintiff and defendant appearing

by their respective attorneys of record, and having

filed in this cause a stipulation in writing, signed

by the respective parties, waiving a jury trial of

the case; witnesses having been duly sworn and

examined in open court by the respective parties,

and other evidence having been introduced, and

arguments having been made by the counsel of both

parties, and the court having duly considered the

pleadings and all the evidence and the arguments

of counsel, and having heretofore made and filed

in this cause its Findings of Facts and Conclusions
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of Law, and all acts, conditions and things required

to be done precedent to the entry of judgment in

this cause having been properly done, happened

and been performed in regular and due form, as

required by law, and the Court being fully advised

in the premises,

NOW, THEREFORE, IT IS HEREBY OR-
DERED, ADJUDGED AND DECREED that the

plaintiff do have and recover from the [65] de-

fendant damages in the sum of $105,622.90, with

costs and disbursements properly taxed in this ac-

tion, in the sum of $435.45, together with interest

on said sums at the legal rate from date hereof

until paid.

Dated December 15th, 1921.

R. S. BEAN,
Judge.

O. K. as to form.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Defendant.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Dec. 16, 1921. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [66]
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District Court of the United States, Western Dis-

trict of Washington, Southern Division.

No. 2905.

A^IEEICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Oper-

ating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.

Stipulation Extending Time Sixty Days to File

General Bill of Exceptions (Dated December

14, 1921).

IT IS STIPULATED by and between the at-

torneys for the respective parties, that the defend-

ant shall have, and is hereby granted, a period of

sixty (60) days from and after the entry of judg-

ment herein, within which to prepare, serve and

file his general bill of exceptions for use in prose-

cuting a writ of error to the Circuit Court of Ap-

peals for the Ninth Circuit.

Dated this 14th day of December, 1921.

BALLINGER, BATTLE, HULBERT &

SHORTS,
J. M. RICHARDSON LYETH,

Attorneys for Plaintiff.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Defendant.
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[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Dec. 17, 1921. F. M. Harshberger, Clerk.

By Ed. M. Lakin, Deputy. [67]

United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Oper-

ating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.

Stipulation as to Settlement of Bill of Exceptions.

Plaintiff's attorneys, having examined defendant's

proposed general bill of exceptions, and various cor-

rections having been made, allowed and incorporated

in said general bill of exceptions, and there being

no further amendments or corrections to be pro-

posed by the plaintiff, it is

STIPULATED, between the attorneys of record

for the plaintiff and for the defendant, that the

Judge sitting in the trial of this case may settle

and certify said proposed bill of exceptions of the

defendant without further notice or other com-

pliance with the statutes and the rules of this court
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relating to the settlement and certification of a

true bill of exceptions.

Dated this 8th day of February, 1922.

BALLIXGER, BATTLE, HULBERT &
SHORTS,

J. M. RICHARDSON LYETH,
Attorneys for Plaintiff.

GEO. W. KORTE,
C. H. HAXFORD,

Attoraeys for Defendant. [68]

[Indoised] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 8, 1922. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [69]

United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AJMERICAN SILK SPINNING COMPANY, a

Corporation,

Plaintiff,

vs.

THE DIRECTOR GENERAL OF RAILROADS,
(Operating the Chicago, Milwaukee & St.

Paul Railway),

Defendant.

Order to Transmit Original Exhibits.

For the reason that it appears to the Court that
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on a review of this case upon the writ of error, it

will be necessary for the Appellate Court to inspect

the original exhibits introduced by the respective

parties on the trial of this cause, it is ordered by

the Court that the Clerk transmit all of said original

exhibits to the Circuit Court of Appeals, together

with a transcript of the record herein.

Done in open court this 8th day of February,

A. D. 1922.

E. S. BEAN,
Judge.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Di\ision. Feb. 8, 1922. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [70]

In the District Court of the United States for the

Western District of Washington, Southern

Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Oper-

ating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.
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Defendant's Bill of Exceptions.

BE IT REMEMBERED, that pursuant to stipu-

lations in writing, signed by the parties and on file,

on the 28th day of October, 1921, at the courtroom

of the United States District Court in the city of

Seattle, this cause came on for trial before Hon-

orable Robert S. Bean, United States District Judge

for the District of Oregon, assigned to preside in

this Court, without a jury, a jury having been

waived by a stipulation in writing on file ; the plain-

tiff appearing by its attorneys, J. M. Richardson

Lyeth and Bruce C. Shorts, of the firm of Bal-

linger, Battle, Hulbert & Shorts, and the defendant

appearing by his attorneys, George W. Korte and

C. H. Hanford.

And thereupon, testimony was introduced, ex-

ceptions taken and proceedings had as follows:

[71]

restimony of Frank G. Taylor, for Plaintiff.

To prove the issue on the part of the plaintiff,

FRANK Gr. TAYLOR was sworn as a witness and

gave the following testimony:

Q. (Mr. LYETH.) Mr. Taylor, what is your

business ?

A. I am the General Agent of the Firemen's Fund

Insurance Company.

Q. Does that Company do a marine insurance

business? A. Yes.
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(Testimony of Frank G. Taylor.)

Q. Have you, in the course of your business had

experience in handling damaged cargoes?

A. I have.

Q. Damaged by sea water? A. I have.

Q. What kind of cargoes?

A. Well, almost all kinds of cargoes.

Q. Did you have anything to do with the con-

signment of Canton steam silk waste that has been

wet on the "Canada Maru"? A. Yes.

Ql Arriving in August, 1918? A. I did.

Q. What did you have to do with that?

A. I represented the Board of Underwriters of

New York.

Q. And were you requested by the Board of

Underwriters of New York to represent the Under-

writers and the owners of this silk ?

A. I was requested by the Atlantic Mutual In-

surance Company, who are members of the Board

of Underwriters of New York, to do that,

Q. To—
A. (Interposing.) To represent the Under-

writers and owners in that business.

Q. When did you first see the silk?

A. I went over to Tacoma on the 12th of August,

on Monday. [72] The ship, as I recollect, had

begun to discharge that morning at eight o'clock.

The COURT.—When was that; what date?

A. (Continuing.) August 12th. I went in to

see Mr. Cheney of the Milwaukee Road. I told him
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(Testimony of Frank G. Taylor.)

that we were very anxious indeed to have a quick

dispatch of this silk and that it was very important

that it reached destination as quickly as possible.

The COURT.—Who was it that you told about

the quick dispatch?

The WITNESS.—Mr. Cheney of the Milwaukee

road.

Q. (Mr. LYETH.) Did you say anythmg to Mr.

Cheney about the necessity of getting the sdk

forwarded in the wet condition?

A. I did. I told him that it was most important

that the silk arrive at destination wet. Shall I

go on?

Q. Go ahead.

A. I asked Mr. Cheney if it would be possible to

forw^ard the silk by silk train ser\ice, and he said

that it would. I asked him if it could go in re-

frigerator-cars and he said that it could. After that

we talked generally, possibly, for a few minutes and

then Mr. Cheney and I walked down to the end of

the wharf. The silk was coming out of the ship at

that time and was piled between tlie two ware-

houses, between No. 1 and No. 2. By piling. I do

not mean to say that one bale was on the top of the

other. It was standing on end. We looked over

the silk and looked over some of the other cargo

that was coming out, and then walked back to the

office—to his office. When we got back to his office

I asked Mr. Cheney what it would cost to send that
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(Testimony of Frank G. Taylor.)

by silk train service, and lie told me that it would

be $7.50' per hundred, as against $1.75 for the bill

of lading rate.

Q. $1.75 had been prepaid?

A. $1.75, as I understand it, had been prepaid;

and I inquired regarding the cost of refrigeration,

and he told me that it would [73] cost, approx-

imately, $21.00 a car—the icing. I discussed with

Mr. Cheney the importance of keeping the cargo

wet while it was on the wharf and en route, and

it was arranged to have a man go there and hose

it down, and that was done, and I left Mr. Cheney

then and I went back to Seattle.

Q. Did you examine the condition of the silk at

that time? A. I did.

Q. What was its condition?

A. Why, it was very dirty. It was covered with

beans and other commodities that were in that No. 1

hold. It was warm, but there was nothing to worry

about, and I never thought anything about it, and

I never mentioned the question of it being warm.

Q. That is, Mr. Cheney did not mention the

question ?

A. Neither of us mentioned it. I suppose we

had both seen a great deal of that kind of cargo

and thought nothing of it.

Q. When did you next visit him?

A. I went over to Tacoma on the 14th. I went

over there that day to see just how things were
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(Testimony of Frank G. Taylor.)

getting along, and everything was all right; pro-

gressing. Mr. Cheney told me that the cars had

been ordered to be brought in shortly. I went down

and looked at the silk with Mr. Cheney, and some

of the bales, the heat had gone out of the bales en-

tirely; others were still warm; and I went back to

Seattle again.

Q. Then, when did you next

—

A. (Interposing.) I went over on the 16th.

Q. What happened then?

A. I went over on the 16th, figuring that I would

find the cars loaded and ready to go out. I went

and called on Mr. Cheney and was told that Mr.

Wilkinson, whom I understood to be the assistant

freight agent of the Milwaukee road in Chicago,

had been there on the day previous and I don't

know whether he stopped the loading of the cars, but

he said that they could [74] not go forward.

Mr. KORTE.—You mean the assistant freight

agent or the assistant claim agent?

A. The assistant claim agent, yes.

I was very much surprised and expressed myself

to Mr. Cheney that way, who told me that he could

do nothing, and suggested that I see Mr. Alleman.

Q. Did anyone go over there with you that day

from Seattle?

A. Captain Wheeldon, from New York, was with

me that dav.
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(Testimony of Frank G. Taylor.)

Mr. KORTE.—What day was this that the cap-

tain was with you?

A. The I'Gth. I looked at the silk on that day.

Q. (Mr. LYETH.) What was its condition?

A. The condition was—the silk that was on the

wharf was practically cool—some bales that showed

evidences of heating, but nothing disturbing. The

cars—as I remember there was three cars loaded.

Q. Three refrigerator-cars?

A. Three refrigerator-cars on the siding loaded

that had just been wetted down. I went over and

felt of the bales in the car and they were cool.

Q. What, or approximately what, proportion of

the cargo of wet silk had been loaded into the re-

frigerator-cars ?

A. To the best of my recollection, I would say

that something over a half.

.Q, Well, you say you w^ent to see Mr. Alleman?

A. Yes; I went to see Mr. Alleman and Mr.

Alleman told me that the only one that could over-

rule Mr. Wilkinson was Mr. H. B. Earling, the

vice-president of the road in Seattle.

Q. And what did you next do in that connection?

A. I went back to Seattle, or I came back to

Seattle and on the 17th I went up to Mr. Earling 's

office in the White Building. [75] I was told that

Mr. Earling was out of town, and was referred to

Mr. Barkley, his assistant.

Q. What conversation did you have?
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(Testimony of Frank G. Taylor.)

A. I went in to see Mr. Barkley and went over the

whole situation with hini; telling him how I had

gone over to Taeoma—that I was one of the first

ones to get there and we had been promised prompt

dispatch, and the importance of getting this silk east

as promptly as it possibly could get there, and told

Mr. Barkley that we would be willing to pay the ex-

penses of one man, or two men, to accompany that

shipment east for the purpose of keeping it wetted

down, and inspecting it at the stations, if necessary,

and for icing, to see that it was properly iced. I

told him that we would also be willing to give the

railroad company an undertaking to hold it harm-

less for any further damage that might occur to the

silk waste by reason of its having been forwarded

in its present condition. Mr. Barkley told me that

he would communicate with Mr. Earling. I told

him also that if he would telephone over to Taeoma

I was very sure that Taeoma would confirm what I

said as to the heat diminishing in the bales.

In a few minutes Mr. Barkley left me, excused

hunself and went out of the office, and I was there

at that time, possibly fifteen minutes, when he came

back and I asked him if he had telephoned over to

Taeoma, and he said that he had and that they con-

firmed what I said regarding the diminishing of

the heat in the bales; and I left Mr. Barkley then,

waiting for him to report to me after he had heard

from Mr. Earling.

That was on the 17th. On the 19th I called on

Mr. Barkley again. He had heard nothing from
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Mr. Earling. On the 20th I called on Mr. Barkley
•—he had heard nothing then.

On the 21st I called on Mr. Barkley, and he told

me that [76] the road had decided to forward this

freight—to forward the waste; and on the 22d

—

Q. (Interposing.) This was the day following?

A. The day following, I went over to Tacoma
again and saw Mr. Cheney and arranged for the

forwarding of the silk in the manner that we had

previously arranged.

Q. Did you see the silk on the 22d?

A. I saw the silk, yes, on the 22d I saw the silk.

Q. How was it with respect to heating?

A. The silk, to the best of my recollection, at that

time .had been discharged from the refrigerator-

cars and was lying on the platforms between the

two warehouses. It was the same as it had always

been; some of the bales were warm; others cool;

some showed some evidences of heating, but there

was nothing disturbing about it.

Q. Will you state whether or not in your opinion,

this silk showed greater or less evidences of heating

than other cargoes that you have had experience

with.

Mr. KORTE.—I do not think that any compari-

son can be drawn by the witness. We do not know

what the other cargoes were—if they were silk car-

goes, it might be all right, but if they are other

materials

—

The COURT.—The question is rather general.

Q. (Mr. LYETH.) Would you compare the
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heating in tins silk waste with other cargoes, speci-

fying the cargoes which you have had experience

with?

Mr. KORTE.—I do not think he can draw a

comparison; he can state what the condition of this

was and of the other cargoes.

The COURT.—Well, he can go on and state as an

expert. [77]

A. I have had considerable experience with rice,

with beans, with tea and I must say that I have

seen anyone of those commodities much warmer

than the silk was.

Q. With those commodities have you ever had any

apprehension, or ever experienced any apprehension

of damage from spontaneous combustion?

A. Not at all.

Q. After the 22d, what next conversation did you

have with the officials of the road?

A. On the 23d, the following day, Mr. Barkley

telephoned my office that the road had definitely

decided not to forward.

Q. Was that the 23d or the 24th?

A. That was the 23d of August.

Q. What did you do; did you go to his office?

A. I went to his office. I was considerably dis-

appointed and I went to his office, and I remember

distinctly asking him if he would not take it hot, if

he would take it cold and I asked him if the road

would accept the shipment cold.

Q. He telephoned you?

A. He telephoned me and I went up to his office.
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Ql Immediately? A. Yes.

Q. And then you discussed whether or not they

would forward it in its present condition, did you?

A. Well, he told me distinctly that they would

not; that they refused to forward it. I then asked

him if they would take it frozen.

The COURT.—Take it what?

The WITNESS.—Frozen.
Q. Did you say anything to him with reference

to the responsibility of the road for their refusal?

[78] A. I did.

Q. What did he say?

A. I told him that, undoubtedly, this would result

in a claim for damages against the road.

Q. Going back to your conversation with Mr.

Cheney on the 12th; did you say anything to him

about the necessity of keeping the silk wet?

A. I did.

Q. And what the effect would have been if it

was allowed to dry out ?

A. I do not know what it would have been if it

was allowed to dry out; but I was instructed to

keep it wet.

Q. Well, then, after your conversation with Mr.

Barkley regarding the freezing, what did he say?

A. He said he would look into it and let me know.

Q. Did he subsequently let you know?

A. He did. I think it was the day after he noti-

fied me that the road would accept it frozen.

Mr. KORTE.—What was your answer?
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The WITNESS.—He said that the road would ac-

cept the shipment frozen.

Q. Did you shortly after take steps to try to have

it frozen?

A. I did. I went to see Mr. Meyers of the

Carstens Packing Company. Mr. Meyers said that

he would freeze the silk for us in Seattle, and he

subsequently reported to me that the Pure Food

people would not allow them to use their meat

chambers to freeze the silk.

Q. Then did you make any further efforts ?

A. Yes; Mr. Meyers and I discussed the matter,

and he said he thought he could get it done in Ta-

coma, and he finally made arrangements with the

Pacific Cold Storage Company in Tacoma to [79]

freeze the waste, and on the 29th the waste was

loaded into cars.

Q. What kind of cars?

A. Ordinary freight-cars, and taken—switched

over to a siding alongside of the Pacific Cold Stor-

age Company.

Q. Did you see it there? A. I saw it there.

Q. Loaded in the freight-cai-s ? A. Yes.

Q- Well, did the Pacific Cold Storage Company

freeze, it?

A. 27 bales were taken out of one car, when there

was some difficulty between Meyers and the Pacific

Cold Storage Company as to the price.

Q. Did they refuse to freeze it?

A. I could not say that.

Q. What did you then do?
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A. Well, there was nothing left for me to do

then but to try to dry it, and I made arrangements

with the same man ; with this Mr. Meyers, to dry the

waste. The cars were then switched over to the

Pacific Oil Mills in Seattle.

iQ. The same cars? A. The same cars.

Q. Had it been unloaded from the cars?

A. Had it been unloaded?

Q. Yes. A. No; it had not been unloaded.

Q'. And what happened in Seattle?

A. Well, the cars arrived in Seattle, to the best

of my recollection, on the 2d of September, for we

were not allowed to open the cars because of the

Customs restrictions—^they claimed that we did not

have the proper license, and it remained [80] in

the cars until the 7th day of September, when the

Customs released the cars to us. It was then un-

loaded and the drying commenced.

Q. So that it was in the ordinary boxcars from

the 29th day of August until the

—

A. Until the 7th day of September.

Q. Until the 7th day of September? A. Yes.

Q. Will you state what the condition of the

weather was during that period?

A. It was the hottest weather that we had had

during the season.

, Q. How was the silk attempted to be dried?

A. Well, they erected racks made of two-by-fours

and opened up the bales and pulled them out and

threw it over those racks to dry it.

,Q. Outdoors? A. Outdoors.
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Q. In the open? A. Yes.

Q. How long did it take to dry the silk?

A. It took from September 7th until January

30th of the next year.

Q. What kind of weather did you have?

A. All kinds; rain, sunshine and fog.

Q. Why did it take so long to dry the silk ?

A. Well, we would have one good day with a good

breeze and lots of sun, and in the evening the fog

would come in and spoil all of the work they had

done during the day. Other days it would rain.

Q. So that you would dry it and it would get wet

again ?

A. We would dry it and it would get wet again.

Q. And then it would dry and it would get wet

again? [81] A. Yes.

Q. Under what arrangements with Mr. Meyers

was the silk dried?

A. He agreed to dry it for five thousand dollars.

Q. Did you pay Mr. Meyers that sum for drying

it out? A. I did.

Q. What was then done with the silk after it was

dried? A. Shipped East to destination.

Q. Under the same bills of lading?

A. Under the original bills of lading.

Mr. LYETH.—That is all
;
you may inquire.

Cross-examination.

Q. (Mr. KORTE.) Mr. Cheney was at the docks;

that was his office, was it not? A. Yes.

Q. He was not the General Freight Claim Agent in

Tacoma, was he ? A. I could not say.
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iQ. You knew Mr. Alleman, didn't you?

A. I met him that day. I did not know him be-

fore.

Q. And he was one with whom you dealt finally

with reference to this silk ?

A. I had very little dealing with Mr. Alleman.

Q. Did he not tell you who he was?

A. I knew who he was.

Q. What did you think he was ? A. The Agent.

Q. Of what? A. The Milwaukee road.

Q. What agency did he have— general agency

there, or simply a dock man?

A. Well, I knew him simply as the Agent of the

Milwaukee road at Tacoma. [82]

Q. The man having authority to deal with the

subject that was before you?

A. I presume that he did.

Q. Now, Mr. Cheney you found at one of the

docks ?

A. At Milwaukee No. 1, in the office.

Q. That is the dock down at the waterfront?

A. That's right.

Q. You know where the General Offices of the

Freight Department are in Tacoma; they are up

town, are they not? A. I could not tell you.

Q. Your first talk was with Cheney? A. Yes.

Q. You do not know what position he held, except

that you had a talk with him?

A. I talked with Cheney.

Q. You told him you wanted to see the cargo as

it came out of the ship? A. I did.
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Q. It had not all come out at that time when you

were there on the 12th? A. No, sir.

Q. A very small portion of it had only come out?

A. I would say that, possibly, 200 bales.

Q. That would be the top bales? A. Yes.

Q. Just at the hatch? A. Yes.

Q. And as they came out they did not appear to

you to be heated very much?

A. Not to disturb them at all.

Q. I am speaking about heating now.

A. No. [83]

Q. They were not heating then veiy much?

A. Not very much ; no.

Q. And in the light of seeing them, then you went

to Mr. Cheney and asked that they be sent by fast

passenger service?

A. No, I went and saw Mr. Cheney first.

Q. Now, let me get this right. You saw part of

this cargo coming out of the hold of the ship?

A. I did.

Q. And it did not appear to you to be heated very

much at that time ? A. Not at all.

Q. And you then went to Mr. Cheney ?

A. No, sir ; I went to Mr. Cheney first.

Q. Before you saw the cargo?

A. I went to Mr. Cheney first, and Mr. Cheney

and I walked down and saw the cargo together.

Q. You saw it together ? A. Yes.

Q. And you looked at what came out at that time,

the two of you?



American Silk Spinning Company. 93

(Testimony of Frank G. Taylor.)

A. We naturally looked at what came out of the

boat.

Q. And it did not appear to either one of you

that it was heating very much?

A. It never was mentioned between us.

Q. You did not mention anything at all about

the heating? A. No, sir.

Q. And so all that appeared to you at that time

was that it was saturated and soaked with the sea

water on account of the wreck? A. Yes.

Q. And then Mr. Cheney went back to his office,

and where did you go? [84]

A. I went back with him.

Q. And then you talked about sending it for-

ward? A. Yes.

Q. And Mr. Cheney then told you, without any

further knowledge of the cargo, right then and

there, that he would have it sent through fast

passenger service in refrigerator-cars?

A. Mr. Cheney told me that in the first place.

Q. Before you went down?

A. Before I went down.

Q. What were you talking about when you came

back to the dock?

A. On my coming back in the dock with Mr.

Cheney, I suppose we shook hands and I went

home.

Q,. Now, when you speak of refrigerator-cars, and

sending it forward on refrigerator-cars, of course

it would be on ice with the vents open?

A. In ice.
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Q. Did he say iced ? A. Yes.

Q. Iced?

A. Yes. We were to pay $21.00 a car for icing.

Q. You ice silk in its nonnal condition?

A. No.

Q. Then why would you call for icing when there

was nothing alarming about the silk at the time

that you asked that it go in fast passenger service?

A. In order to keep it as wet as possible and

cool as possible.

Q. To keep it as cold as possible? A. Yes.

Q. Will you tell the Court how j'ou could wet

it down in the refrigerator-car ?

A. I suppose you could open it up the same as

you would when you [85] were loading it.

'Q. Squirt water in it?

A. I suppose so, of course.

Q. And that is the kind of wettmg that you

wanted done?

A. That is the kind of wetting that I wanted

done.

Q. Merely sprinlvling the inside as best you could ?

A. Turn the hose on the silk in the car and wet

it down, the same as was done over at the dock.

Q. Sprinkle it on the top?

A. I don't know whether it was sprinkled on top.

Q. Naturally you could not get the water inside

between the bales?

A. Yes; because we arranged to build up those

bales so that there would be a space between the

bales to allow the water and the air to circulate.
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Q. In the cars? A. Yes.

Q. How many cars would it take to do all that

—

to ship that silk in the manner which you have in

mind, as against the ordinary manner that it would

go?

A. I think, to the best of my recollection, I think

we figured on five cars.

Q. Five cars—and ordinarily there would be

only about four cars of silk?

A. Depending on the size of the cars.

Q. Well, take your ordinary car that is used,

which you use, or which you say you are acquainted

with that is for the shipping of silk—in which

silk is shipped, there would be but four carloads

of silk—^the bales could have been carried in four

cars? A. The 867 bales.

Q. There was 133 went forward untouched ? [86]

A. Yes.

Q. Well, the 867 bales, four cars would contain

them all?

A. Four cars would contain them all.

Q. And it would take five cars if you wanted them

placed so that you could leave places in between

and build them up so that one would not touch the

other? A. I would say so.

Q. Is that the way you wanted it done?

A. Yes, to put pieces of boards in between the

bales.

Q. That would require a special sei-vice for the

carrying of this cargo?

A. Well, we agreed to pay for that special service.
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Q. And you would have to pay for that special

service ? A. We would.

Q. And it would be considerable, in the way of

piling those bales in the car as you wanted them

—

it would cost considerable to load that car that

way as against the ordinarj^ car?

A. I presume that it would cost more.

Q. Then you would have to have men go along

to sprinkle those cars while en ix)ute, would you

not? A. We agi^eed to pay for that.

Q. Whether you agi*eed to pay it or not, that

would have to be done, would it not? A. Yes.

Q. That was also a special service, for which

you would have to pay specially, would you not?

A. Yes.

Q. And then you asked that it go in the fast

train service? A. Yes.

Q. You say that Cheney was the one who said

that it would go in that service? A. He did.

[87]

Q. But not Alleman?

A. I never discussed it with Alleman.

Q. Or vdth Wilkinson?

A. I never saw Wilkinson.

Q. That was the man that was there from Chi-

cago? A. I never saw him.

Q. You never talked to him at all .^

A. I never talked to him at all.

Q. Why did you want it wetted down?

A. Because I was instructed by my people to

keep the bales wet.
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Q. Well, what was your own judgment on it;

having seen it ?

A. My own judgment was that, from the little

experience that I had with silk, that if it was once

wet that it must be kept wet until it was handled.

Q. Was there any particular reason for keeping

it wet ? A. I think there is.

Q. What is the reason?

A. The reason is that it keeps the gum on the

silk.

Q. That is it? A. The natural gum.

Q. So that was the purpose of wetting, if it was

wet, was to keep the natural gum on the silk ?

A, If the gum goes off the silk, I understand that

silk is badly damaged.

Q. Is it not a fact, if you know anything about

silk culture at all, that the way they degum it is

by saturating it in water and keeping it there ?

A. I don't know that.

Q. Then you are ignorant of that part of the

matter, and you knew nothing about what the ac-

tion of the water was, except you thought it would

keep the gum on the fiber? [88]

A. That is right.

Q. You did not have it in mind at all that the

wetting down was to keep it from heating?

A. It would naturally keep it cool.

Q. Was not that the purpose of your putting

water on it? A. No, not at all.

Q. —in your mind?

A. No, that is not it at all.
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Q. It was not in your mind then that the wetting

was to keep it cool ?

A. Wetting would keep it cool, naturally.

Q. You would want those bales piled one on the

top of the other, with pieces between so that you

could get circulation ?

A. To keep it cool, and to keep it wet.

Q. Then it was heating, if it had to be kept cool ?

A. I don 't know that it was heating ; I know that

it was hot.

Q. You know it was hot?

A. I know it was hot.

Q. And it was heating more the second time than

the first time?

A. No, it was less the second time than the first

time.

Q. Did you examine it critically ?

A. I put my hands on it.

Q. Where?

A. Out on the wharf and in the cars.

Q. Where on the bales did you put your hand?

A. Do you want to know?

Q. In between, or on top?

A. I put it on the top and in between; and we

pulled open some bales and took it down as far

as we could. Captain Wheeldon and myself, and

it was cool.

Q. The bales inside were cool. [89]

A. Yes, sir, as far as we got do^Ti it was cool.

Q. Were you there when those three cars which
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you mentioned—there were really only two—were

you there when those cars were unloaded?

A. I was not.

Q. Did 3^ou see the two or three cars loaded?

A. Well, the}^ were being loaded.

Q. After they were loaded ? A. I did.

Q. Did you see the doors closed on them?

A. I did not.

Q. When was it that you saw them—^what day

was it? A. I saw them on the 17th.

Q. That was the first time then that you saw

those cars?

A. That was the first time I saw those cars

—

those refrigerator-cars.

Q. You say they were loaded then?

A. They were loaded then.

Q. Well, of .course, you might he mistaken as to

the date? A. I meant on the 16th.

Q. They unloaded them on the 16th?

A. It was the 16th I was over there.

Q. And when you were over there, were the two,

or the three, refrigerator-cars, loaded or unloaded?

A. They were loaded.

Q. Were the doors closed when you saw them?

A. The door was open.

Q. They had opened the doors?

A. The door was open, and they had just been

wetted down—the car I saw open was wetted down.

Q. They were wetting them down to keep them

cool? A. Partly. [90]

Q. Apparently they had grown hot ?
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A. Well, all that kind of stuff will gei warm.

Q. Now, let us talk about degrees of warmth;

there is waim and waiTQer; would not they get

warmer and would not the heat increase as the time

goes on? A. No.

Q. Do you think bacterial action goes downhill

instead of uphill ? A. I know it will.

Q. —when heat and moisture co-operate?

A. Yes.

Q. Then, you talked again to Cheney when the

cars were standing there with the doors open; and

how long did you remain there on the 16th; that is

when you were there with Captain Wheeldon?

Mr. LYETH.—He did not say that he talked to

Mr. Cheney when the doors were open.

Mr. KORTE.—Well, when was your next talk

with Mr Cheney—I tliinls: you said you were there

on the 12th, the 14th and the 16th with Captain

Wheeldon? A. Yes.

Q. Did you have any talk with anyone at that

time?

A. It was on the 16th that Mr. Cheney told me
about Mr. Wilkinson being there on the day pre-

vious.

Q. Now% I will go over that again—you said you

were there on the 12th and then you went back to

Tacoma on the 14th? A. That's right.

Q. And then again on the 16th? A. Yes.

Q. At that time you were there with Captain

Wheeldon, did you have any talk with anyone

there on the 16th as to what was being done with
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the shipments of the silk, Mr. Taylor, either the

16th or the 17th? [91]

A. It was the 16th—that was the 16th.

Q. That was when you found the refrigerator-

cars loaded and the doors open; did you have any

talk with anyone there at that time?

A. That was the time that Mr. Cheney had told me
that Mr. Wilkinson had been there.

Q. Mr. Wilkinson had been there, and what hap-

pened %

A. And that he had refused to allow it to go

forward.

Q. Did he say why?

A. Because he was afraid it would set fire to

the train.

Q. Did he discuss it with you at that time, and

is it not a fact that he went over it with you, that

it was heating to the extent that it looked to them

that it was going to burn.

A. I do not remember that he did at all.

Q. Anyway, he did mention to you that the reason

why they would not take it on was because

—

A. (Interposing.) He told me

—

Q. (Continuing.) —^because of the heating and

that it looked like there would be spontaneous com-

bustion ?

A. He told me distinctly that Mr. Wilkinson had

claimed that the waste was in such condition that if

shipped it would be likely to set fire to the train.

Q. And, naturally, you discussed why he thought

that? A. Yes, undoubtedly we did.
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Q. And that lie evidently said to you that it was

heating and hot and fuming and smoking ?

A. No; he never said anything to me about smok-

ing.

Q. Did you examine into it as to what it was

doing ?

A. I went do\\Ti and looked at it.

Q. At the cars? A. At the cars. [92]

Q. And they were then sprinkling it down with

water ?

A. No; it had just been sprinkled, and I went

over and put my hand on the bales, and they were

cool.

Q. That is, you reached into the car?

A. I reached into the car; there was one car, as

I remember, that the door was open.

Q. And did you notice the other car with the

door closed, as to whether it was smoking through

the vents of the car ? A. No, I did not.

Q. You did not notice that condition? A. No.

Q. Then you went over to see Mr. Barkley, after

the 16th? A. On the 17th.

Q. And you had a talk with him about it and

you told him why they would not carry the cargo

forward, did jou'I

A. I told him just what Mr. Cheney had told me
that Mr. Wilkinson said.

Q. And you told him the reason why?

A. I did.

Q. That it would be apt to heat too hot and bum
up? A. —and set fire to the train.
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Q. And then you suggested to him that it be

cooled and this special service be rendered?

A. I did not suggest to Barkley—that was all

arranged with Mr. Cheney.

Q. What did you suggest to Barkley?

A. I simply told him what the arrangement I

had with Mr. Cheney was.

Q. About shipping it in the special service?

A. Special silk train service and in refrigerator-

cars. I told him that we would be willing to pay

the expenses of one or two men. [93]

Q. Whatever special trouble they would have to

go to in forwarding it in the silk train? A Yes.

Q. You appreciated it could not be forwarded

except to give that special service?

A. I did not.

Q. Why did you ask for it then and were willing

to pay it?

A. Because that was the suggestion that was

made to me from the east, to keep it wet all of the

way along.

Q. I say, in connection with that, you appreciated

that it would cost more to send it through wet than

if it had been dry? A. I did, surely.

Q. Than if it had arrived there dry and went

through on the original bill of lading? A. Yes.

Q. And then did not Mr. Barkley inform you at

that time in relation to this special service that he

had counselled with the Legal Department and

they told him that it would be unlawful under the

Federal Act to give you that service?
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A. He did not.

Q. After you had the talk with Mr. Barkley and

it developed that a man should be sent to examine

it, someone who had experience in cargoes, you sug-

gested that he look into it and see whether it was
fit for shipment—that was the talk you had with

him?

A. I told Mr. Barkley that we would be very

glad indeed to pay the cost of inspection of that

waste in its present condition by someone com-

petent to judge silk.

Q. You left it to him then to go ahead and ar-

range for it?

A. That was all that was said. There was no

arrangement made.

Q. Well, what was the purpose of your statement

to him? [94] A. Just a statement.

Q. You knew that he went out and arranged with

Balfour-Guthrie's man? A. I was not notified.

Q. Were you not notified afterwards?

A. I never knew of it afterwards until I got the

bill for $55.

Q. And you paid the bill?

A. I paid the bill—under protest though.

Q. After that occurred, when you had the con-

versation with Mr. Barkley about having the cargo

surveyor, or someone of experience, examine into

the condition of the cargo, to see whether it was

fit for shipment and would go without burning up

the train, you went away, did you, then from Mr.
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Barkley, or did you still linger there and liave a

further conversation'?

A. No. I went away. He was to consult with

Mr. Earling.

Q. And finally he had gotten the report from Mr.

Ayton, and he sent you that report?

A. No; the report came to me.

Q. Direct from Balfour-Guthrie—well, that is im-

material, but you did get Mr. Ayton 's report?

A. In time; I would say it was considerably after

he had declined to take the shipment.

Q. That this report came in? A. Yes.

Q. And you received it ? A. Yes.

Q. Then when it was finally refused by Tacoma

you said the only thing you could do was to take

the cargo back? A. No, I did not say that.

Q. Well, you took the cargo then from the pos-

session of the railroad? [95] A. I never did.

Q. Well, how did you get it over to the Pacific Oil

Mill Company?

A. I asked the railroad to send it over there.

Q. Anyway, you directed the Railroad Company

to ship this cargo first to the Pacific Cold Storage

Company in Tacoma—is that the name?

A. Yes, the Pacific Cold Storage Company.

Q. And they opened the cars at that time and

took out some bales—27 of them?

A. That's right.

Q. No attempt was made at refrigeration?

A. I think some twenty bales were put into the

cooling chamber.
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Q. They refused anyway to freeze it because it

would contaminate the meat cells into which they

were put? A. No.

Q. What concern was it that refused on that ac-

count ?

A. It was the Carstens Brothers in Seattle.

They did not refuse it, but the Pure Food people

stepped in.

Q. You would imagine that the Pure Food people

did not step in because it was wholesome, do you?

A. I did not testify that stuff was wholesome.

Q. It was smelling pretty badly at that time?

A. Well, it was no geranium.

Q. You could not get your nose into the car and

keep it there very long ?

A. Well, I would not want to.

Q. It smelt worse than any privy you can im-

agine? A. No.

Q. Ammoniacal fumes were coming off, like from

a manure pile?

A. I got no ammonia fiunes at all. [96]

Q. You did not?

A. —until the stuff was brought over to the

Pacific Oil Company.

Q. And you got it then?

A. I got some ammonia, certainly.

Q. And a great quantity of it?

A. I did not see it when it was opened up. I

saw it after it was hanging out, but there was a

smell of ammonia all right.

Q. Were you there when they first opened up the
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cars, when they got to the Pacific Oil Company's

place? A. No, sir.

Q. You know that Mr. Meyers of the Pacific Oil

Company—I am speaking of him—brought men
down there to unload those cars and they refused

to work for him—you know that fact?

A. I don't know that fact.

Q. You do not know of that fact?

A. I know that he had difficulty in getting labor.

Q. To unload it?

A. I think it was more due to the war conditions

than anything else.

Mr. KORTE.—I move to strike out his conclu-

sions, unless he knows.

A. Well, I don't know.

Mr. LYETH.—This is Mr. Korte's witness.

The COURT.—He is stating his conclusion.

Q. (Mr. KORTE.) And then you say that you

contracted with Mr. Meyers to dry this for five

thousand dollars? A. That is right.

Q. Will you itemize that account—as to why it

cost five thousand dollars to dry that stuff?

A. Well, I do not know why it cost five thousand

dollars, but I submitted the offer to dry it for five

thousand dollars to my people, and they agreed to

it. [97]

Q. Did Mr. Meyers submit to you the things he

would have to do in order to dry it? A. Yes.

Q. Can you give me some of the items of the

cost of the five thousand dollars that he submitted

to you?
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A. I imagine the principal item was the labor.

Q. Why would it cost so much?

A. Because it was a poor time of the year to try

to dry anything, and it would take a long time to

dry that stuff in the open.

Q. It was not eventually all dried in the open?

A. There was very little dried inside. They put

some steam pipes into a little building—they found

they were not making any headway at all in the

open on account of the weather and one day he

suggested to me that he put some steam pipes into

a small brick building he had over there, and he

put some of the stuff in there and dried some of

the stuff in there.

Q. And it dried more quickly and readily than in

the open? A. No, it did not.

Q. You think, don't you, that artificial heat

would dry more rapidly inside than if it was out-

side, under the present condition of the weather?

A. Well, any time he dried it outside it dried

more rapidly, but the trouble was that when night

came we had either the fogs or the rain.

Q. Would you not think that when it was inside

with artificial heat that it should get the moisture

out?

A. You would not have the fog and the rain, but

you would not get the wind and the sun.

Q. Would not the steam and the heat itself take

the moisture out? A. Not at all.

Q. According to your opinion then, artificial heat

will not absorb [98] moisture?
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A. I don't say that at all.

Q. How do they dry shingles'?

A. In a dry kiln.

Q. And what is it that they dry out?

A. They dry the moisture out.

Q. They dry it out of the shingles? A. Yes.

Q. Now, if you put one of these bales of silk into

a dry kiln it would dry the moisture out ?

A. I suppose it would, but it would kill the silk.

Q. Now, answer my question.

A. Of course it would.

Q. And you could have taken this entire cargo

and have taken it out here to the dry kilns in

Ballard and run two of them and put the entire

amount in there and dry it out?

A. I would not think of doing such a foolish

thing as that.

Q. You think that that is foolish? A. Yes.

Q. And yet steam or artificial heat will take out

moisture? A. Yes.

Qi. So you think the other thing was not foolish,

drying it out until it was destroyed?

A. I think that was the only way it could be

dried.

Q. Who told you to dry it out—the men from the

East? A. I got authority to dry it out.

Q. From whom?
A. From the people I represented.

Q. They thought that was the best thing to do?

A. That was the only thing we could do at that
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time, on account of your refusing to carry it for-

ward. [99]

Q. Anyway, you started to dry it? A. Yes.

Q. And you were told to dry it by the people in

the east?

A. I was authorized to dry it after it was re-

ported to them that that was all I could do.

Q. And, of course, they should have known what

would happen when it was dried?

A. I imagine that they must have.

Q. And they must have known if it was dried

that it would injure the fiber?

A. I can't tell you that.

Q. But that is your claim, that it did injure the

fiber, or didn't you testify to that?

A. I didn't testify about that.

Q. You do not know what the drying had to do

with the fiber? A. No, sir.

Q. And you cannot give me any of the items that

go to make up this five thousand dollars for drying ?

A. Well, there was considerable lumber. There

was a setting up of the racks. There was the

breaking up of those bales of silk and hanging it

on those racks.

Q. Did Mr. Meyers give you an estimate in ad-

vance of about what would go to make up the

five thousand dollars? A. He did not.

Q. Before you allowed it? A. He did not.

Q. But merely right off the reel he said, "I will

take five thousand dollars to dry them?"

A. Yes.
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Q. And you submitted it to your people and they

said, ''All right?"

A. Well, I suppose they figured it on the price

per bale. [100]

Mr. KORTE.—I object to what you suppose, and

I move to strike out that answer as a voluntary

statement. That is all.

Redirect Examination.

Q. (Mr. LYETH.) Did you make a contract

with Mr. Meyers'?

A. I did.

Q. Is that the contract? (Showing.)

A. That is it.

Mr. LYETH.—I offer that in evidence.

Mr. KORTE.—Let me see it, please.

(Document received in evidence and marked

''Plaintiff's Exhibit No. 1-A.")

Said original exhibit is, by order of the Court,

transmitted to the Circuit Court of Appeals, to-

gether with all of the original exhibits received

in evidence.

Q. Mr. Korte asked you about the special man

going forward with the silk; was that mentioned

at your first conversation with Mr. Cheney, or was

it later?

A. I would say not. I would say that was my
second or third conversation with him.

Q. Did you speak about that to Mr. Barkley?

A. I offered to pay the expenses of one or two

men to accompany the train to destination.
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Q. Was that when you saw Mr. Barkley on the

17th? A. On the 17th.

Q. Was anything said prior to that time about

your sending forward a man to ice and water the

silk? A. Not that I remember.

Q. Who was Captain Wheeldon? [101]

A. Captain Wlieeldon is a surveyor from New
York.

Q. What interest did he represent?

A. He represented a cargo interest on the

"Canada Maru."

Q. Did he represent any of the raw silk?

A. I think he did.

Q. Did he discuss with you the best method of

handling the silk? A. He did.

Q. And what was the result of that discussion?

Mr. KORTE.—I object to that as self-serving.

The COURT.—Wlio is Captain Wheeldon—he
was not a representative of the defendant com-

pany?

Mr. LYETH.—No.
The COURT.—I do not think it is competent

then.

Q. (Mr. LYETH.) Was he representing other

cargoes than the cargo that is represented in this

suit? A. Yes.

Mr. LYETH.—If your Honor please, he was not

representing our interest.

Mr. KORTE.—Nor the defendant's.

The COURT.—I understand that.

Mr. LYETH.—Do you sustain the objection.
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The COURT.—I do not understand the theory

upon which you offer his declarations or state-

ments. Captain Wheeldon was not representing

either of the parties in this litigation, was he?

Mr. LYETH.—No, sir, it was simply to show

where Mr. Taylor got the idea of forwarding the

silk wet. Mr. Korte is trying to show that Mr.

Taylor wanted this forwarded wet so as to keep it

from taking fire.

Mr. KORTE.—I think he said his people ordered

him to send it on wet. [102]

The COURT.—Well, the witness can state how
it came that he got the idea, or how he came to

suggest sending it on wet.

A. My reason for asking to have it forwarded

wet and to keep it wet, was by reason of a telegramx

that I got from my people in New York, asking me
to keep it wet, and it was Captain Wheeldon who
suggested that it be forwarded in the refrigerator-

cars and iced.

Q. (Mr. LYETH.) Did you notice any smell of

ammonia coming from the bales when they were

on the dock? A. I did not.

Q. Now, Mr. Taylor, will you just relate how the

question of having some competent surveyor or

competent man experienced in silk, look at the

cargo, came up in your conversation with Mr. Bark-

ley? A. Why, I brought it up myself.

Q. Was this after they had refused to forward it ?

A. This was after Mr. Wilkinson had refused to

forward it. and I was talking with Mr. Barkley on
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tEe 17th and I brought it up myself. I told him

that we would be very glad indeed to pay the cost

of inspection by some competent party; someone

familiar with silk who would go over to Tacoma

and look at that silk and report to him. I made

that statement. He made no reply to me. I never

even knew who was going to go, or that he thought

of getting anybody. I simply made that statement

to him.

Q. Did you ever hear of Mr. Ayton in connection

with this case?

A. I never heard of him at all until I saw the

biU.

Q. And do you remember, approximately, what

date you received that bill?

A. No, I do not. [103]

Q. Would it refresh your memory if you saw a

letter? (Showing.)

A. I think it would. (Examines letter.) I can

only believe that was the day that I got it.

Q. What date? A. September 20th.

Q. You never heard of Ayton looking at this?

A. I never knew^ anything about it at all.

Q. —until you received the bill?

A. Not until that, not at all.

Q. And that was about September 20th?

A. September 20th.

Q. In asking for this, and arranging for this spe-

cial service of silk train service and refrigerator-

cars and icing; did you have in mind any danger of

the silk taking fire ?
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A. I did not. It never occurred to me.

Q. Mr. Taylor, how long have you been handling-

damaged cargoes coming into port?

A. About thirty years.

Q. Approximately, hov^ many damaged v^et

cargoes have you handled?

A. It is pretty hard to say, but I suppose five

hundred—those are shipments and not cargoes.

Q. Will you state whether or not every com-

modity, of vegetable or of animal origin, heats when

it is wet?

Mr. KORTE.—I object. The witness is incompe-

tent. I do not think he has demonstrated that he

is acquainted with that feature of the case.

The COURT.—He may answer.

A. My experience with wet cargoes has been

more particularly with beans, rice, tea, burlap; and

all those commodities heat. I have had beans and

rice so hot that you could not put your hand on the

bag, and it was a matter that would not even be

[104] discussed between myself and the parties

that, possibly, I was selling the stuff to—the

thought of its catching fire or setting fire to a

wharf, or burning.

Q. Did you have them in fireproof warehouses?

A. No.

Q. Wooden warehouses?

A. Wooden warehouses.

Q. Did any of them ever catch fire?

A. Not that I know of.

Q. Does rice get hot? A. Very hot.
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Q. Did you observe that the silk ^oi as hot as

rice would get?

A. No; I have seen rice get much warmer than

any time that I saw this silk.

Q. The various times that you saw this silk, when
did it reach the highest temperature in your esti-

mation, while it was on the dock?

A. The second day that I w^as over there, that

was on the 14th, the bales were exposed to the sun

and they were warm; some were warmer than

others, but there was absolutely nothing, in my
opinion, to be disturbed about. It never occurred

to me that they could catch fire or that there was

any danger from them.

Q. Well, at the times that you saw it after the

14th, was it hotter or colder?

A. It was cooler. At the time I saw them after

the 14th was on the 16th, and that was after the

men had been wetting them down in the car, and

those in the car were cool. [105]

Recross-examination.

Q. (Mr. KORTE.) Then it seems that if he did

not wet them they would keep on heating?

A. No, sir.

Q. Then what was the purpose of keeping them

constantly wet?

A. To keep the bales wet according to instruc-

tions from the people who owned the silk.

Q. So that is all you know about the effect of the

wetting—now, with reference to these bags of beans



American Silk Spinning Company. 117

(Testimony of Frank G. Taylor.)

and rice and biu-lap; how large a shipment did you

have in mind that was wet?

A. There have been a great many shipments—

a

great many hundreds of tons.

Q. Were they wet in the hatches, due to the ship

going on the rocks and staving a hole in and letting

the water in, like in this case?

A. In some cases the holds were submerged and

in the other cases it was salt water that came

through the hatches or leaked into the ship.

Q. And what was done with the beans and rice

and burlap?

A. They were put into the warehouse and the

damaged portion put to one side and the sound

portion put to another side.

Q. That was practically in the open?

A. In big warehouses.

Q. With free ventilation?

A. A good deal of ventilation, yes.

Q. Plenty of ventilation for any of the gases or

fumes to escape, or the heat that might escape from

them; it would draw it off immediately?

A. Yes.

Q. They are the warehouses you have in mind,

where there was plenty of ventilation that would

draw off any heat or gases [106] or fumes ?

A. They were well ventilated warehouses, no

doubt of that. The rice was never wetted down.

Mr. KORTE.—That is all.

Mr. LYETH.—There is one question I forgot to

ask.
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Q. There was 1000 bales in this shipment?

A. A thousand bales in the entire shipment.

Q. And do you know whether or not there were

two grades of the silk?

A. I believe there was Xo. 1 and No. 2.

Mr. KORTE.—I think we can agree on that.

That is all agreed to. There is no dispute about

that.

And to fiu-ther prove the issue on the part of

plaintiff, the four bills of lading referred to in the

pleadings were received in evidence and marked

respectively ''Plaintiff's Exhibits 2-A, 3-A, 4-A

and 5-A," and said original exhibits are trans-

mitted to the Circuit Court of Appeals with all

the other exhibits in the case.

And to further prove the issue on the plaintiff's

part, the plaintiff offered in evidence a bottle

labelled "No. 1 Canton Silk Waste," which was re-

ceived in evidence and marked "Plaintiff's Exhibit

No. 2," and the same is transmitted to the Circuit

Court of Appeals with all the other exhibits in the

case.

And thereupon the plaintiff" introduced and read

the following deposition of EDGAR W. LOWNES:
[107]

Deposition of Edgar W. Lownes, for Plaintiff.

EDGAR W. LOWNES, being duly sworn and

examined as a witness for the plaintiff, testified as

follows

:

IQ. (By Mr. LYETH.) Mr. Lownes, are you
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the president of the American Silk Spinning Com-

pany, the plaintiff in this action? A. I am.

2 Q. How long have you been president, approxi-

mately? A. Approximately ten years.

3 Q. Were you before that time engaged in the

spun silk business? A. I have been.

4'Q. For how long? A. Thirty-one years.

5 Q. That has been your only business practi-

caUy?

A. Well, several years I was in the dress-goods

business.

6 Q'. And for the past thirty-one years you have

been continuously in spun silk? A. Yes.

7 Q. And during that time you have handled

Canton steam waste, what is known as the grades

of number one and number two?

A. Almost continuous.

8 Q. The plaintiff company has manufactured

that commodity into finished products practically

continuously ?

A. No. Only been in existence about eleven

years, ten or eleven years. Since that time.

9 Q. What commodity do you use, what raw

commodity? A. Principally Canton.

10 Q. Steam waste ? A. Steam waste.

11 Q. And you have been using that for the past

eleven years with this company?

A. Yes. [108]

12 Q. Do 3^ou remember a consignment of one

thousand bales of Canton steam silk waste which

were shipped on board the steamship '^ Canada
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Maru" and consigned to the following bankers,

Goldman, Sachs and Company and Heidelbach,

Ickelheimer and Company?

A. Yes, I remember it.

13 Q. Did you actually pay for that silk and were

the bills of lading endorsed to the American Silk

Spinning Company? A. Yes.

14 Q. I show you copies of bills of lading cover-

ing those shipments. Do they correspond to the

description of the shipments as you remember

them? A. As I remember them, yes.

15 Q. Out of this shipment of a thousand bales

how many bales arrived in a damaged condition?

A. 867.

16 Q. And the balance came forward soimd?

A. Yes.

17 Q. Did you see the damaged silk when it

arrived here in January, 1919?

A. I saw the damaged silk when it arrived. I

don't remember the date of arrival.

18 Q. Will you describe the condition of the silk,

the damaged silk?

A. The silk was wet and discolored.

19 Q. Had it been partially dried?

A. Partially dried; yes.

20 Q. Will you state the effect of the drying of

the silk on the fiber?

A. I don't know what you mean.

21 Q. What was the condition of the silk with re-

spect to the strength of its fiber?
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A. The fiber had become very much weakened.

[109]

22 Q. Out of the 867 bales damaged how many
bales were there of the number one Canton steam

waste? A. 500 bales number one.

23 Q. And how many of number two ?

A. 368 number two.

24 Q. Were you able to utilize the damaged silk

in your factory"? A. No.

25 Q. And what was done with it ?

A. It was shipped to New York, I believe, after

being held here for a while.

26 Q. Will you state, Mr. Lownes, from your ex-

perience in handling Canton steam waste whether

or not in your opinion there is any danger what-

soever from spontaneous combustion when the silk

is wet by salt water?

A. No, there is absolutely no danger.

27 Q. Have you had any experience with silk

waste which had become wet?

A. Yes, a great deal of experience.

28 Q. Will you state what your experiences have

been?

A. I have seen it wet by flood, by bursting steam-

pipe, by salt water and by rain-water.

29 Q. How long has it been wet in these various

cases, approximately?

A. In some cases for months; others for hours.

30 Q. In any of these cases did the silk waste

take fire? A. No.

31 Q. Have you ever had foreign substances take
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fire in silk waste? A. Yes.

32 Q. And what has happened?

A. The foreign substance consumed itself and

charred the surrounding waste.

33 Q. Did the fire go out? A. Yes. [110]

34 Q. Did the silk burn? A. Charred.

35 Q. Charred. Can you set fire to it?

A. You can char it. There is no actual com-

bustion.

36 Q. You spoke about some pipes bursting. In

the instance you have in mind did the silk waste

remain against the hot steam-pipe, the wet silk

waste? A. No.

37 Q. How long did the silk remain wet when the

steam-pipe burst?

A. We can't tell exactly but we believe it was

damaged for months.

38 Q. Was that in this factory ? A. Yes.

39 Q. Was there any spontaneous combustion ?

A. No.

40 Q. Was the silk packed against the steam-

pipes? A. No.

41 Q. Immediately below it?

A. They were below it. The steam-pipes leaked

and the water ran along the ground and wet the

silk.

42 Q. That was hot water, was it ? A. Yes.

43 Q. Have you had consignments of silk waste

prior to the waste that is the subject of this suit

coming from the Pacific Coast damaged by salt

water? A. Yes.
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44 Q. Has there been any evidence of com-

bustion'? A. No.

45 Q. Have you ever heard of silk waste, Canton

steam silk waste, igniting by spontaneous com-

bustion? A. Not of itself, no. [Ill]

46 Q. Will you explain what you mean by "not

of itself"?

A. I have seen foreign matter take fire and char

the waste.

47 Q. You mean by "foreign matter" foreign sub-

stances? A. Cotton.

48 Q. What happens when this Canton steam

waste becomes wet with either fresh or salt water?

A. It ferments and gets a little warm, gets a

strong ammonia smell.

49 Q. Well, does it get very hot?

A. Never felt it very hot, no.

50 Q>. Well, can you describe in any way how hot

or how warm it does get?

A. Well, considerably less than 140. You can

bear your hand in it, you can take hold of it with-

out scalding yourself or burning yourself, without

feeling any discomfort.

51 Q. Referring to the shipment of silk on a

previous occasion which came forward wet with

salt water from the Pacific Coast, will you state

whether or not the silk was warm? A. It was.

52 Q. Was it hot? A. No.

53 Q. Had fermentation taken place ? A. Yes.

54 Q. Referring to the shipment of silk waste

from the steamer "Canada Maru," assume, Mr.
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Lownes, that the vessel stranded on or about

August 1st and that the hold became flooded with

salt water in which the silk waste was stored and

that the silk was thereafter unloaded on a wharf

between August 7th and 10th, 1918, and further

assume that the defendant railroad company had

forwarded the wet silk by silk train service and

that it had been wet by hose on the wharf from

time to time and had arrived at your factory be-

tween August 21st and [112] August 30th, some

three or four weeks after the original wetting.

WiU you state from your experience what per-

centage of damage to the silk waste you would have

experienced in putting it through your factory?

A. Five to ten per cent, plus cost of handling.

55 Q. Well, w hat w^ould the cost of handling be ?

A. A nominal amount compared to the value of

the waste.

56 Q. And what would that have consisted of?

A. Boiling extra time and sorting the waste.

57 Q. Will you state whether or not the fiber of

the silk, assuming those circumstances, that it had

been wet from three to four weeks and kept wet,

would have been affected to any material extent?

A. Possibly five per cent, if handled promptly.

58 Q. What would have necessitated the extra

boiUng that you refer to?

A. The eliminating or reducing the amount of

salt water, and to help cleanse the stuff.

59 Q. Will you state briefly, Mr. Lownes, what
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the process of degTimming silk waste is that you

use?

A. The process we use is to boil it with soap and

chemicals. The salt water being in the waste would

prevent the soap from saponifying.

60 Q. Is there any other method of degumming

waste used in foreign countries'?

A. Yes, methods of maceration.

61 Q. And what is that?

A. That is to allow the silk to ferment—the gum
in the silk to ferment and after fermentation it be-

comes easily washed off.

62 Q. But to bring about that fermentation what

do they do with it?

A. They allow it to remain in lukewarm water.

[113]

63 Q. State whether or not that would have been

the process that would have gone forward if the silk

had been forwarded as I have indicated in the hypo-

thetical question.

A. To a large extent
;
yes.

64 Q. Do I understand you to mean that, if the

silk had been kept wet, the fermentation process

would have been going on?

A. If it had been continually wet it would have

retarded fermentation, although it would have gone

on to a slight extent.

65 iQ. What would the effect of the fermentation

that did go on have been?

A. It would have discolored the fibers to a certain

extent, if not damaged it materially.
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66 Q. Would the fermentation attack the animal

matter, the gmn? A. It would.

67 Q. Will you state, Mr. Lo\\^ies, the percentage,

including cost of handling, of damage to the sound

silk that would have resulted if the silk had been

forwarded by the defendant company as I have

indicated in my hypothetical question?

A. Not to exceed five or ten per cent.

68 Q. Including the cost of handling?

A. Including the cost of handling.

69 Q. What was the sound market value of the

number one and munber two Canton silk which was

damaged at the time in August 1918?

A. In total dollars and cents?

70 Q. Well, make it how much a pound.

A. The market value—I can give you in percent-

age above what it would cost what was at that time

the market value.

71 Q. I mean in dollars and cents.

A. The number one was five shillings eight pence

per pound. The value of that shipment at the time

was $125,653.78. [114] That was five shillings six

pence at the time, and the other, number two, was

three shilling two pence.

72 Q. Have you that in dollars and cents ?

A. Yes, I can give you the total dollars and cents

in each of them. Number one was $70,502.

73 Q. And how many pounds ?

A. 46,613 pounds. $1.51 for the number one and

87^ for the number two.

74 Q. Then do I understand, Mr. Lownes, your
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opinion as to the value of that wet silk was ten per

cent less than the market value ? A. Yes.

75 Q. In August 1918? A. Yes.

76 Q'. And what would the value in figures of the

wet silk have been? A. $113,088.40.

77 Q. Mr. Lownes, I show you a bottle containing

silk waste which Mr. R. W. Hook will testify he

wet with sea water and allowed to stand in an air-

tight bottle from September 24th, 1920, until yester-

day, January 2d. Will you examine that silk and

state whether or not in your opinion the fibre is

materially weakened?

A. No, it is not. The fiber is very little affected.

Mr. LYETH.—I offer this sample in evidence.

Sample marked "Plaintiff's Exhibit 2, January 2,

1921." Exhibit withdrawn by Mr. Lyeth.

Cross-examination by Mr. KORTE.
78 Q. This shipment moved on bills of lading with

a draft attached?

A. No, no draft attached.

79 Q. It was an order bill of lading ?

A. Letter of credit. [115]

'80 Q. Well, whatever it was, it had to be taken up

somewhere ?

A. The payment had been taken up.

81 iQ. And the letter of credit, what we call a

draft attached, came on?

A. No, never came on. Assigned to the bank and

endorsed over to us.

82 Q. And you paid it then?

A. No. That was bought on a four months let-
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ter of credit. The shipment is made from China

addressed to the bank with a four months letter of

credit. That isn't due until four months after the

shipment is made. The bankers give us the bills of

lading on a trust receipt from us guaranteeing that

if we use that silk and sell it the silk belongs to them

until it is paid for.

83 Q. When did vou make that payment?

A. Four months after the date of shipment, or

practically four months.

84. Q And that payment, of course, was made to

the bankers'? A. Yes, when it was due.

85 Q. The bankers named in the bills of lading

who endorsed them over to you?

A. Yes. They advanced the money to the China-

men.

86 Q. Now, in order to move this cargo of waste

silk, Mr. Lownes, from Tacoma to Providence at the

time it was offered to us in the wet condition it

would have to be kept wet and not allowed to dry?

A. Not necessarily.

87 Q. You would have to keep it wet to the extent

of keeping down feimentation, would you not?

A. No.

88 Q. You could ship it in that condition, satu-

rated completel}^ [116] and allow it to come

along? A. If it came on a silk train, yes.

89 Q. We will say a silk train—that moves in how

many days, six or seven days? A. Yes.

90 Q. You don't think it would ferment to any

extent ? A. Not enough to damage it.
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91 Q. Under the maceration method how long

would you allow maceration to go on before you

would take it out and wash it off?

A. From five days to two weeks.

92 Q. And if it is allowed to remain in the macer-

ated state longer than that what effect would it have

on the fiber? A. It would weaken the fiber.

93 Q. Because of the nonchecking of the fermen-

tation from the heating?

A. Of the fermentation from the heating.

94 Q. Now how much did you allow by way of

damage, Mr. Lownes, for the discoloration of the

silk?

A. Didn't allow much of anything.

95 Q. It was immaterial to you whether the silk

was discolored or not?

A. At that time it made no difference.

96 Q. You could have used it ? A. Yes.

97 Q. And the damage which you claim is by rea-

son of the weakening of the fiber?

A. The weakening of the fiber.

98 Q. Did you examine the fiber personally or

have it done by others?

A. I examined it personally.

99 Q. What weakened the fiber ?

A. The heat and fermentation principally. [117]

100 Q. Allowing it to go on and ferment for a

long time afterwards? A. Yes.

101 Q. And not checking that fermentation ?

A. Not checking it.

102 Q. Just as you have described they allowed
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maceration to go on? A. Yes.

103 Q. That could have been kept down by keep-

ing it saturated or immediately boiling the silk and

washing it off, washing the salt water out?

A. Yes.

104 Q. Of coui-se as soon as you would bring the

silk on here that is the very thing you would do?

A. Work night and day and save it.

105 Q. Save it by putting it into boiling hot water

and chemicals, as you say? A. Yes.

106Q. What chemicals would you use?

A. Soda, some form of soda, some potash.

107 Q. You spoke of having experience with waste

silk saturated by certain waters like flood water,

salt water, and so forth? A. Yes.

108 Q. And you found that it was heating, did you

not? A. Yes.

109 Q. And did you find it heating to the extent

of injuring the fiber?

A. Never allowed it to get that far.

110 Q. Where was it. Did you have it in an

open room or in a drying room or where?

A. In an open room.

111 Q. Open room where the gases or whatever

it is that results from fermentation can escape ?

A. Yes. [118]

112 Q. Did you find any of it that got to the ex-

tent that it charred the fiber? A. No.

113 Q. Well, as you said, you didn't allow it to get

that far before you cared for it?
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A. I have seen silk that has been wet for years

without charring.

114 Q. That is out in the open?

A. Yes. I have also seen it in closed rooms that

had been wet for years.

115. And you have noticed where it has been wet

for years the fiber is finally destroyed, is it not?

A. Almost destroyed; weakened so it is not prac-

tical to use it.

116 Q. Exactly. You spoke of seeing silk waste

charred in connection with being saturated. Was
that due to its own fermentation or heating?

A. No.

117 Q. What was that due to?

A. Due to fire from extraneous cause.

118 Q. Heating from the outside and charring?

A. Yes. Fire inside of the bale arising from

foreign matter in the bale.

119 Q. In other words, you would find inside of

the bale foreign matter? A. Yes.

120 Q. Such as what, Mr. Lownes?

A. Piece of an overall, cotton wet.

121 Qi. Piece of the cocoon ?

A. No, never found it in steam waste.

122 Q. You do find then foreign matter in the

bales? A. Not in Canton waste. [119]

123 Q. Well, you have to sort it and pick it by

hand. You find straw and hair?

A. Straw and hair, yes.

124 Q. Where this is spun out or gathered it is

mostly in places where they keep the goats and
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sheep together, and so forth,—isn't that true?

A. Yes. No, it is packed and dressed in regular,

what they call go-downs, equivalent to warehouses,

regular factories.

125 Q. Those places are not so clean but what you

get foreign matter by way of straw and hair, and

so forth?

A. The straw and hair doesn't get in there.

126 Q. Where?

A. In what they call silk filatures, they find the

ends of the silk and straw, little wisps of straw.

127 Q. In one of your instances you found where

there was a piece of an overall in one of the bales?

A. Not in any China silk.

128 Q. This waste silk that you said was charred

by reason of heating, that you found foreign matter

inside of the bale that had heated so that it charred

the silk waste? A. When put in the dry ovens?

129 Q. Yes.

A. Yes. That was waste produced in American

factories.

130 Q. This shipment that you had in mind that

came from the Pacific Coast, was it completely satu-

rated with salt water?

A. No. Only some bales.

131 Q'. A few bales? A. Yes.

132 Q. And to what extent were they saturated?

A. I couldn't say as to that. It is sometime ago.

We have had shipments, though, when bales have

gone overboard and completely saturated. [120]

133 Q. Yes. Going back once more to silk waste
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which you say you have seen lie around for a long,

long time—I think you said a year—what was the

condition of the fiber eventually? In what condi-

tion did it leave it? Did it leave it in a brittle

breakable condition?

A. Yes, sir; had no strength.

134 Q. Had no strength at all and you could crush

it right together, could you not?

A. Oh, no, no.

. 135 Q. If it were dried? A. No.

136 Q. Eventually, Mr. Lownes, if it were allowed

to ferment and not taken care of at all, would it

not leave the fiber in what you would call a brittle

condition ?

A. Well, it would be brittle but not so you could

crush it. It would never powder up.

137 Q. But it would have no strength at all ?

A. Oh, yes, it would have strength. It would

have a great deal of strength but not strong enough

to make it practical to work with.

138 Q. This particular waste silk, did you at-

tempt to wash any of it when you got it here or

merely examined it and then rejected it?

A. No. We washed samples of it.

139 Q. You did wash some of it? A. Yes.

140 Q'. Did you preserve any of those samples, Mr.

Lownes? A. I don't think so.

141 Q. To what extent was the waste silk, when it

arrived here, still heating or had it cooled?

A. Well, the outside had cooled. I couldn't say

as to the inside. [121]
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142 Q. Well, had you broken any bales open in

order to test them ?

A. It didn't come in bales. Came in a large

matted mass like manure, smelt very strong and I

didn't want to handle it very much myself.

143 Q. You spoke of a former experience that you
had in the shipments—especially the shipments

from the Pacific Coast through—that there was no

evidence of combustion. What did you mean by

"combustion"? Did you mean a flame?

A. No, nothing. No charring.

144 Q Did you find any heating at all ?

A. Yes, but not over, I should say, 120 degrees.

145 Q. What was the extent of damage of that

particular shipment?

A. The damage was very small. We have had

shipments come through with very few bales dam-

aged out of a big shipment and practically no loss.

Redirect Examination by Mr. LYETH.
146 Q. You spoke about the time of the maceration

period being about from four days to two weeks.

Would the rewetting of the silk with new water,

fresh or salt, extend the time of maceration?

A. Yes.

147 Q. In the hypothetical question that I asked

you this morning with respect to this particular

silk, the wetting down of the silk while it was on

the wharf or the wetting of it while it was in transit

in the cars, would or would not that prevent the

maceration process attacking the fiber itself?
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A. It would, especially if the water was cold.

148 Q. Is it true that the fermenting process

takes place in the animal matter, the gum?
A. Yes, what is called the sericin.

149 Q, The maceration process destroys this seri-

cin, is that it? A. Yes. [122]

150 Q. Is that usually completely destroyed by

the fermenting process before it attacks the silk?

A. No. It loosens it. The water will wash it off.

151 Q. Does the fermenting process attack the

silk fiber itself before the gum is macerated ?

A. Not noticeably.

152 Q. Does the salt water have any different ef-

fect on the silk, either from the point of view of

possible combustion or in affecting the fiber,—any

different effect than fresh water?

A. I wouldn't think so.

153 Q. The only difference would be that you

would have to get the salt out before the soap could

take its effect?

A. Yes. You would have to use a great deal more

soap because the salt water kills the soap.

154 Q. In answer to Mr. Korte's questions this

morning you spoke of a case where overalls in the

bale had taken fire, cotton overalls. Was that Can-

ton steam waste? A. No.

155 Q. What kind of waste was that ?

A. What is called throwsters waste. That is

waste made in the spinning factories of this country.

156 Q. State whether or not there are foreign

substances found in that sort of waste.
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A. Yes, cotton bands, peanut shells and all that

sort of thing.

157 Q. Well, then, I understand this foreign mat-

ter sometimes catches fire? A. Yes.

158 Q. And that is what happened in the case of

the overalls?

A. Yes. We presume that the overalls were

greasy. I don't believe clean cotton is liable to

spontaneous combustion. [123]

159 Q. You spoke about silk filatures in your

'cross-examination. Will you explain on the record,

Mr. Lownes, what that means ?

A. A silk filature is a reeling establishment in a

silk raising country where the silk is taken in end-

less strand from the cocoon.

160 Q. Does the Canton steam silk waste contain

cotton? A. No.

161 Q. You don't find any cotton fragments in it?

A. No.

162 Q. You spoke about straw in the silk filatures.

A. Yes.

163 Q. Do you find that in the silk waste?

A. Very minute percentage.

164 Q. Have you ever had any experience with

Canton steam silk waste having foreign materials

take fire in it? A. No.

165 Q. Have you recently received some Canton

steam waste from China that was wet?

A. Yes. Two bales. That is about a year ago.

166 Q. Two bales were wet ?

A. Yes. Came on the steamship *'Ixon."
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167 Q. Did that reach you promptly ?

A. Yes, shipped promptly.

1G8 Q. Shipped promptly from the Pacific Coast '?

A. Yes.

169 Q. It was wet with salt water ? A. Yes.

170 Q. State W'hat damage had been done to the

fiber of the silk.

A. Well, we put the silk right through and used it

up with our regular silk and apparently no damage,

not enough damage to amount to anything was done

to it. [124]

171 Q. Will you describe, Mr. Lownes, the macera-

tion process of degumming ? Do they use any chemi-

cals ?

A. Well, some do and some do not. There are

all kinds of maceration. The old style maceration

is to put the silk into water of 180 degrees and

gradually allow it to cool down to 140 degrees and

keep it at 140 degrees for two weeks. Some get

it up almost to the boiling point to start with and

it gradually comes down. They start it hot in order

to hasten it. Then cover it well, keep the air from

getting at it and allow it to stand for two weeks.

If it falls below 140 they should warm it up a little

bit. And that is all there is to it. After that it is

taken out and thoroughly washed out in running

water. Nowadays they put chemicals in to ac-

celerate and help it.

Mr. KORTE.—What kind of chemicals'?

WITNESS.—Little soap and soda. In order to

hasten it too, they take the old water from the
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previous maceration and put it in with the new.

And then there is another maceration where they

use chemicals almost entirely and get results in

about two days instead of two weeks.

172 Q. (ByMr. LYETH.) Referring to this par-

ticular shipment from the "Canada Maru," and to

my hypothetical question, if the silk waste which had

previously been wet with salt water were wet with

fresh water—that is, additional water—from time

to time, what effect would that have on the macera-

tion process?

A. It would stop the maceration or retard it.

173 Q. The fact that in the maceration process

as used abroad they st^i*t with water at 180 degrees,

does that hasten the maceration process, the hot

water? [125]

A. The hot water stai-ts the heating of the germs

much quicker and the heat accelerates that. You
could start in cold water and the silk itself would

heat the water up to possibh^ 110 or 115. I have

never tried to warm it up itself but it would take

a long time to do that and use two or three days,

so they always start with wai*m water.

Recross-examination by Mr. KORTE.

174 Q. Then when you examined it you rejected

the shipment and tui-ned it over to the insurance

company, or had they taken possession of it be-

fore that? A. No, it w^as in our possession.

175 Q. What did you do after you fomid it was

worthless ? Did you ship it to New York ?
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A. Not until we were instructed to.

176 Q. By whom ? By the insurance company ?

A. Yes.

177 Q. And they were the ones then who sold

it there?

A. Yes. We made a test similar to this one

before we rejected it.

Eedirect Examination by Mr. LYETH.
178 Q. Could you give any idea how much the

fibre had been weakened ?

A. No, I couldn't give it in terms of figures'?

179 Q. Well, had it been materially weakened f

A. Yes. So much so that it wasn't commercially

practical to use it,—that is, for spim silk. It could

be used for something else, for making what is

called a noil silk where they break the fibre up and

spin it on a wool machine.

Recross-examination by Mr. KORTE.
180 Q. Couldn't you work it in with your other

silk, Mr. Lownes?

A. Not without spoiling the other silk. [126]

181 Q. In what way would it spoil the other silk ?

A. Our silk that we get is a very nice long silk,

white and of uniform fibre. The minute you put

a short fibre in with a good silk you would cause

what we call slugs, or bad places, in the yam and

the short fibre would show.

182 Q. What would it be worth for use in the

noil silk?
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A. Worth very little. Perhaps four or five cents

a pound.

183 Q. What was the reason for the low price ?

Was it because silk had come do^vn or the Govern-

ment had no use for it any longer ?

A. No. It couldn't be used in regular business.

Mr. LYETH.—You mean in spun silk?

WITNESS.—Couldn't be used in spun silk.

184 Q. Is noil silk spun then ?

A. Well, it is a spun silk but the fibre is so short

w^e couldn 't use it.

Deposition of Theodose Bellinger, for Plaintiff.

And to further pi-ove the issue on the part of

plaintiff, the deposition of THEODOSE BEL-
LINGER was introduced and read in evidence, as

follows

:

(By Mr. LYETH.)
Q. Mr. Bellinger, what is your occupation?

A. I am the General Agent of the Champlain

Silk Mills, Whitehall and Brooklyn.

Q. Are you the factory manager of Whitehall?

A. The factory manager of Whitehall, and attend

to the purchase of raw material. [127]

Q. How long have you been in that position ?

A. I have been with the Champlain Silk MiUs

twelve years; in my present position for the last

five years.

Q. Does the Company handle Number 1 and

Number 2 Canton silk waste?

A. We do, at times.
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Q. State whether or not you have had experience

with number one Canton waste.

A. Yes, we have processed both number 1 and

number 2 Canton waste.

Q. Have you ever had occasion to handle number

1 Canton silk waste which has been wet?

A. Yes, sir.

Q. Did that come into the factory wet?

A. Yes.

Q. State whether or not in your opinion and from

your experience Number 1 and Number 2 Canton

steam silk waste which has been wet with salt water

is liable to spontaneous combustion?

Mr. KORTE.—I will enter my objection that the

witness is incompetent to give an opinion.

A. I do not.

Q. Have you had shipments of Canton steam

waste come to your factory damaged by salt water?

A. Yes.

Q. Have you observed any tendency to spon-

taneous combustion ? A. I did not.

Q. Have you ever heard of Canton steam waste

igniting from spontaneous combustion?

A. I never have.

Q. Have you at my request conducted an ex-

periment with a quantity of Number 1 Canton

steam silk waste? A. Yes. [128]

Q. Will you state what you did and what re-

sults you found?

A. On August 31 I had our Chemist at the White-

hall Mill take 15 pounds of Number 1 Steam Waste
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and wet it with a solution of salt water, a solution

lie prepared containing exactly the same percentage

of salt that salt water usually contains.

Q. Sea water?

A. Sea water; yes. These 15 pounds of waste

were soaked 24 hours in water containing the same

amount of salt as sea water. It was allowed to

drain until September 2d,—to drip, which would

be about three days, when it was covered with bur-

lap bags, compressed somewhat, and allowed to

stand in a moderately warm room. The tempera-

ture of the air and silk was taken daily to determine

the elevation of temperature of the silk over the

air. Within the first four days the elevation was

only very slight, but no record was kept. The fol-

lovTing days the temperature of the air and silk

were as follows: September 7th the air was 72°

Fahrenheit and the silk was 77°, a difference of 5°.

On September 8th the air was 73° and the silk was

82°, a difference of 9°. The second test was made

on the 8th, when the air was 75° and the silk was

82°, a difference of 7°. On the 9th the air was 84°

and the silk was 95° a difference of 11°. On the 11th

the air was 71° and the silk was 84° a difference of

13°. On the 13th the air was 78° and the silk was

87°, a difference of 9°. On the 14th the air was 71°

and the silk was 82°, a difference of 11°. On the

15th the air was 75° and the silk was 88°, a differ-

ence of 13°. On the 17th the air was 75° and the

silk was 88°, a difference of 13° and on the 18th
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the air was 74° and the silk was 86°, a difference

of 12°.

The increase in temperature so far noted is

not anywhere near enough to cause spontaneous

combustion, and the sample shows no sign of pro-

ducing any greater elevation of temperature. [129]

Signed by G. H. Hopkins, of our mill, and the

statement was verified by myself.

Q. Did you observ^e the temperature?

A. Yes, I observed the temperature, and observed

the material when it was brought to his department

to be soaked, August 31st, and while it was allowed

to remain on the floor in order to determine the

temperature of the material.

Q. And this was Number 1 Canton Steam Waste ?

A. This was Number 1 Canton steam waste.

Q. Mr. Bellinger, previous to the time you be-

came factory manager and general agent of the

Champlain Silk Mills state what experience you

had in respect to silk waste in the factory ?

A. For five yeas prior to 1915 I was the White-

hall representative of the buyer for the Champlain

Silk Mills, located in New York at the time, in

other words I had charge of receiving the raw

waste and examining it, and comparing it with the

standard samples under which the material had been

bought, and reported to Mr. Oscar Meyer who was

at the time the Vice-President of the Champlain

Silk Mills, located in New York.

Q. State what experience, if any, you had prior to

your connection with the Champlain Silk Mills'?
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A. I was ten years in the cotton business. I

was eight years with the Lawton Spinning Com-

pany, of Woonsocket, Rhode Island, spinners, and

the prior two years with the William A. Slater

Mills Coi^poration, spinners and weavers of cotton

goods, located at Slatersville, Rhode Island, and

one year's experience with a worsted weaving

plant. I went with the Champlain Silk Mills twelve

years ago, and have been with them ever since.

[130]

Q. Assume, Mr. Bellinger, that a cargo of Nmnber

1 and Number 2 Canton steam silk waste became

thoroughly wet with salt water, due to the stranding

of a vessel and the consequent flooding of the hold

in which the silk waste was stowed, on August 1st,

and assume that the waste was unloaded on the dock

on August 12th, and that it was wet down b}^ hose

while on the dock, and assume that it had been

loaded in the refrigerator-cars on the 13th and 14th,

and had been forwarded to its destination, Provi-

dence, Rhode Island, for the American Silk Spin-

ning Company, by passenger train, and that it

had immediately been put into the factory piY)cess

upon arrival, so that it would have been in a wet

condition for from three weeks to four weeks,

when it was put into the factory process, will you

state what in your opinion the percentage of loss

in manufacture would have been, disregarding the

element of discoloration?

A. Between 87o and 10%.

Q. Would the element of discoloration at that
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time, in August and September, 1918, have made

any difference to a manufacturer of spun silk f

A. That would depend entirely upon the purpose

for which the waste was to be used.

Q. If it is to be for Grovernment use?

A. The color would have absolutely nothing to

do with it.

Q. Was your factory engaged in making cartridge

bag cloth for the Government *?

A. It was; 86% of the production was going to

the Government.

Q. Will you state whether or not that was the

condition in production of other spun silk mills!

A. I believe that it was the same condition that

prevailed at all the mills, because the orders were

generally placed pro rata based on the mmiber of

spindles each spinner operated. If we [131]

were operating 85% of our spindles we have a

right to assume the other spinners were operating

a like number of their equipment.

Q. Do I understand your testimony to be that

if this steam silk waste was to be used for the manu-

facture of cartridge bag cloth for the Government,

that discoloration would make no difference?

A. No difference whatever.

Q. Why not?

A. Simply because the Government did not

specify anything in regard to color. In giving out

the specifications on that class of yarn it was

specified that a certain yardage should be delivered

to the plant, and a certain breakage strength
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should be in the yarn, but nothing was said as to

what the color of the yam should be.

Q. Is it a fact that it made no difference whether

the cartridge bag cloth was white or brown?

A. No difference whatever, as far as I know.

The question of color never was raised.

Q. Mr. Bellinger, are you familiar with the silk

industry in China and Japan? A. I am.

Q, You have been there and obsei'ved it ?

A. Yes, sir.

Q. Will you state what Number L Canton steam

waste is, and how it is produced?

A. Nmnber 1 Canton steam waste is the waste

produced in the reeling of the Canton raw silk

produced in the filature. Some is produced in the

homes where they have hand weaving, but the

greater portion is the b^^-product of the reeling

industry of Canton and the neighborhood of Can-

ton.

Q. Will you describe briefly how the raw silk

is produced, and what is left and what the silk

waste is? [132]

A. The first step naturally is the raising of the

silk worm. That is accomplished by the Chinese

raisers by making selections, after the cocoon is

spun, of the best quality of cocoon that they can

select from that season's production, and instead of

baking the cocoons, which is the usual course of

any cocoon intended for reeling purposes, they allow

the cocoon to remain in the ordinaiy temperature.
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which changes the worm into a butterfly. That

butterfly works itself out of the cocoon, and they

have means, at least

—

Q. You are speaking of spinning the cocoons?

A. I am leading to the spinning of the cocoon

itself. After the butterfly has emerged from the

cocoon they are mated, a male and female, and

after the usual connection has taken place the male

butterfly is destroyed and the female butterfly

is allowed to lay her eggs and they are usually

on what are called Qgg papers, and usually under

a small glass, probably an inch and a half in diame-

ter. After the eggs have been laid the female

butterfly is killed and examined under the micro-

scope, to find out whether she was absolutely

healthy, and if she was those Qgg papers are pre-

pared and kept in a cool place until the season in

which they are to be used, and usually they are

sent out into the interior about the time the mul-

berry leaves are ready to be picked, for the

spinning of the cocoon. After being exposed to

the rising temperature five or six days the eggs

hatch and become tiny worms. They proceed to

eat the mulberry leaves, mitil the worm in about

four weeks is completely matured and ready to spin

the cocoon. The spinning of the cocoon requires

from twenty-four to thirty-six hours, and the

cocoons that are intended for reeling are

immediately baked in order to kill the wonn inside

and prevent it from becoming a butterfly and
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getting [133] away from the cocoon and making

it unsuitable for reeling purposes. Those cocoons

are sent to the filatures, where they are sorted out,

and the good cocoons are given to the filatures, to

the Chinese or Japanese who do the reeling, and

are put into a basin in which there is boiling water,

in order to dissolve the gum on the surface of the

cocoon, and from the basin they are passed to

another basin from which the reeling is done, and

the girl that attends to the reeling has a small

whisk-broom with which she keeps striking the

cocoons so as to remove the surface and outride

envelope in order to get it into condition for reeling

purposes. Naturally she detaches a lot of fibres

that stick to the whisk-broom and are discarded and

is part of the waste used in the spun silk industry.

In weaving the cocoon the outside surface contains

the better silk, because that is spun by the worm
when he is strong. WTien the worm gets down to the

bottom of his work he gets weaker and the silk is

weaker. After spinning a certain portion of the

top surface it begins to break, and when the girl

finds it breaks too often this portion of the cocoon

is taken out of the basin and that also forms a

part of the waste silk used in our industry. After

this waste is made, in the best regulated mills it is

usually cleaned. They take out the portion of the

worm that is left in the partly spun cocoon, and

this waste is washed, and at times passed through

an extractor in order to take out the water remaining

in the fibre, and dried in ovens or automatic driers.
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In a less well regulated mill this waste is exposed

to the weather. If it is a nice sunny day, it dries

quickly; if it is in the rainy season, sometimes the

drying process requires several days, and naturally

the silk exposed to the weather is not as good as the

silk dried under [134] the proper atmospheric

conditions, and this is what determines the quality

of the waste to some extent.

Q. Is the waste you described last—state whether

or not that is Nimiber 2?

A. As a general rule, waste exposed to the weather

and dried mider conditions such as I have described

is classed as Number 2 waste, because it is darker

in color, and that is because it is less desirable for

manufacturing purposes than one which is treated

properly after being made in the filature.

Q. As a rule, as I understand your testimony.

Number 1 silk waste is dried artificially?

A. As a general rule, not always; in other words,

if a waste is dried outside under proper conditions

it will come out in as good a quality as one dried

artificially, but of course it is a more risky prop-

osition, especially in the Orient the weather is more

or less uncertain.

Q. Then in the course of manufacture of this

product it is wet? A. Yes.

Q. And requires drying? A. Yes.

Q. Will you state whether or not in your ob-

servations in the manufacture, there is ever any

tendency to spontaneous combustion of the product?

A. No, I never did.
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Cross-examination bv Mr. KORTE.
Q. Then the grades Number 1 and Number 2

merely designate the particular kind of silk, that is,

raw or waste silk, that is segregated, but do not

mean that Niunber 1 has different ingredients from

the ingredients of Number 2 ?

A. The only difference being, as a general rule

Number 2 waste contains more animal matter,

more worm than Number 2, because [135] a mill

not equipped to-day for dr\^ig properly is usually

a mill which does not produce as high a standard

of goods as one which is, and consequently the waste

is more neglected, doesn't receive the attention

Number 1 would receive.

Q. Wouldn't Number 1 contain about as many
waste cocoons?

A. Number 1 will not,—as we receive it does not

because it receives a closer sorting.

Q. I have some here which I think was received

from the Company, so there will be no dispute about

the kind of waste silk we are experimenting. We
have all got to experiment more or less. What
would you say that sample is which I show you

(handing a sample to witness) ?

A. I would call that a good Number 1 Canton

waste.

Q. Yes. Number 2 would contain more animal

matter than Number 1, I have shown you.

A. Yes, and would be very much darker in color.
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Q. The experiment you made was your visual ob-

servation of the temperature by means of a ther-

mometer? A. That is all.

Q. Under the conditions under which you ob-

served it, as I understand you had 15 pounds of

waste? A. Yes.

Q. Contained in a gunny-sack?

A. No, we covered it up with sacking.

Q. It was laid on the floor? A. Yes.

Q. And covered up with the gunny-sack; you

kept it saturated?

A. It was saturated when we first started the

test with the solution I spoke of, and we allowed

the waste to remain in a wet condition twenty-four

hours. Then we allowed it to drain naturally, and

set it on the floor covered with gunny-sacking, and

weighted down to produce the same pressure under

[136] which the waste is baled in Canton.

Q. How could you do that?

A. By putting the waste on top of the boarding

and weights on top to press it down and produce

practically the same effect as the bales put up in

Canton.

Q. What pressure are they put under?

A. They are simply hand baled, are quite loosely

put up.

Q. You don't know how these particular bales

were put up ?

A. They are all in the same way. I saw some

bales myself.

Q. Which ones did you see, the ones which were
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saturated? A. I saw some thoroughly wet.

Q. You saw the damaged ones? A. Yes.

Q. You didn't see any of the undamaged?
A. No.

Q. But the damaged had been turned apart and

more or less rebaled as I understand it. And how
did you make your observation in reference to the

temperature; you took the temperature of a room

like this?

A. Yes, we had a room a little larger than this

with an ordinary thermometer.

Q. With the windows open? A. Yes.

Q. They had to live in it, had to have atmosphere?

A. Yes.

Q. You took the thermometer on the wall and

observed the temperature of the room ? A. Yes.

Q. How did you make your observations in ref-

erence to the temperature of the silk ?

A. We took the thennometer and placed it on the

silk. [137]

Q. In what way?

A. We took the thermometer and covered the

end of the thei*mometer with the wet silk and let it

stand there a few moments, and then had the tem-

"perature it showed.

Q. How did the wet silk act when you had it un-

der the pressure, as you claim?

A. It showed absolutely no change whatever.

Q. Did it start to work at all,—ferment?

A. No, none whatever, because there is a certain

odor that escapes from the material on account of
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the animal matter you have in there.

Q. You didn't observe it producing any heat

whatever? A. None whatever.

Q. You said it made no difference with reference

to the discoloration if you are going to use it for

Government purposes; for commercial purposes it

made a difference? A. Yes.

Q. In what way?

A. Simply because,—I am talking from our own
manufacturing standpoint,—we made a specialty of

white silks and consequently discolored wastes are

not produced by the mill our customers expected it

from.

Q. Could you have used it for other things if you

had the advantages of dyeing it different colors;

would it have made any difference in discoloration?

A. It would if you were to dye the stock in deli-

cate colors.

Q. In black? A. No.

Q. In tan it would have made no difference, you

could have used it for that nicely?

A. Yes. [138]

Q. This discoloration was caused you said by

the sea water coming in contact with the fiber?

A. Yes.

Q. It was saturated at sea. You said also that if

it had been brought on in a wet condition you could

have saved it all except 8% or 10% ? A. Yes.

Q, To do that you would have to keep it in a

w^et condition, would you?

A. Personally, I wouldn't claim so, because I
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claim even if the material had been allowed to dry

partly on the way from the Coast to the mill it

wouldn't have made any difference practically in

the manufacturing for the purposes the silk is to be

used.

Q. If it dried partly could you use the dry

part; the outer surface would dry?

A. You could use it for the same purpose this

waste was intended to be used.

Q. Even though dried?

A. Partly dried, because the first process it goes

through in the manufacture it is to be wet again.

Q. The thought I had in mind was this: that it

was saturated with salt water? A. Yes.

Q. Was in a wet condition ? A. Yes.

Q. Now it was partly dried when it came on here ?

A. Yes.

Q. Eventually you saw it? A. Yes.

Q. What was its condition then,—dry or wet?

[139]

A. You could say it was very damp.

Q. Was that sufficiently moist so you could have

gone to the mill and washed it out?

A. Yes, in fact there was a sample sent to us we

did process.

Q. What was the effect on that sample?

A. It came out discolored.

Q. That was the only damage you found?

A. The fiber had been slightly weakened.

Q. Which it would be if exposed to salt water.

A. Yes, or any water if allowed to remain in that
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condition. That is why I stated that disregarding

the discoloration I would assume the damage would

be between ^% and 10%.

Q. I didn't understand your answer, I catch it

now, thank you. Of course as soon as it arrived

here at the mills you would proceed immediately to

wash it and get the animal matter out, and they

dry it? A. Yes.

Q. And that is the way of preserving it?

A. Yes.

Q. Is that a very difficult job; is there any special

machinery you need for that, or is it simply a wet

wash proposition?

A. This is reeling. Where it is spun the manu-

facturing comes in, to be able to do it properly.

Q. It takes a man who understands the business?

A. Yes. I mean that is one difficult process of

spun silk.

Q. I would like to know what process it goes

through. Tell me the method you use, and what

you do when you bring the raw silk to the factory,

the first thing you do, what do you do with it?

A. After the raw silk is unloaded it is examined

and compared with the sample from which it was

purchased. If found to be up [140] to sample,

—I am describing our system in the factory, every

shipment is given a factory allotment and put in

the warehouse. Every week there is a schedule in

what we call the boiling department or degumming

department, stating the number of boils, a batch of

100 pounds, are to be processed a given week.
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Those batches of 100 pounds if they are intended

for what we call the boiling process are given to a

group of men we call baggers. They break up the

silk into small pieces of about one-half pound and

put this waste into a bag, a mesh bag, which is tied,

and after the entire 100 pounds is put up it is passed

on to the boiling and degumming department.

There we have large vats with between 200 and 250

gallons of water put in and a certain percentage

of soap and a certain percentage of alkali, and it

is brought to the boiling point.

Q. What would that boiling point be?

A. It is 212, and then this material put into the

small bags is put into the vat and degummed a

certain period of time.

Q. What temperature must you maintain in the

boiling process ; do you have to watch that at all ?

A. Yes, if it is a boiling process it has to be kept

at the boiling point all the time if we want to

have the regular results in the boiling. There is

another process called maceration. This is not a

boiling process, it is simply a process which degums

the waste by a slower process,—Maceration, simply

lukewarm water, with a certain amount of chemicals,

some chemicals, others soap, and accomplishes the

same results as in boiling.

Q. In boiling you retain it at the boiling point,

and don't let it go beyond the boiling point?

A. Once it is kept boiling within the period of time

determined for that class of waste we get usually the

results we are after. [141]
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Q. Does it depend on the kind of water, whether

it is soft or hard water?

A. All well organized mills use nothing but pure

Soft water. It is usually softened by artificial

means.

Q. Then the original treatment of the waste silk

is boiling the gummy or animal matter out?

A. That is right.

Q. And naturally getting the fiber of the waste

free from animal matter you can dry it and spin it ?

A. That is right.

Q. I asked you whether or not you could use silk

by dyeing it to darker colors. Of course the per-

centage then of damage would be the same as you

put it, barring the discoloration, would it not?

A. Yes. The only point is that the market for

such colored silk is very limited, as far as the spun

silk industry is . concerned.

Q. I assume the greatest demand is for white

material and from that they make it up into all the

different colors? A. Yes.

Q. The discoloration you found by reason of the

salt water, was it so set that it could not have been

bleached,—or do you bleach silk fiber the same as

cotton and wool?

A. It receives a bleaching process while being

degummed, but our experience has always been that

silk or waste which has been wet and allowed to

remain in a wet condition will not bleach out to

the extent that waste that is not damaged before the

degumming process.
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Q. So in dealing with raw waste silk any such

silk that has been saturated with any kind of water

depreciates of course in market value immediately?

A. If it is allowed to remain in a wet condition,

yes.

Q. What length of time, Mr. Bellinger, must you

confine the [142] boiling process; can you leave it

in a longer or shorter time; is there any definite

time you must boil it in order to be successful ?

A. Certainly, well, this is a question that I don't

know—this is usually a secret of the trade.

Q. I don 't want you to give away any secrets only

in a commonplace way?

A. A certain w^aste should receive a boiling pro-

cess,—We have a first and second process in the

boiling. As far as the first boiling process is con-

cerned the waste is allowed to remain in the liquor

25 or 30 minutes. Naturally you will get a certain

irregularity in the fiber, which will cause you man-

ufacturing trouble afterwards.

Q. You aim at getting a uniform fiber?

A. We aim at getting a uniform fiber and we go

so far as to make a sample of each manufacturing

lot in the degumming in order to be sure the degum-

ming will be done properly in the entire lot.

Q. I think you spoke of having had experience

with raw waste silk being saturated with salt water

in the past? A. Yes.

Q. What did you do with it—were you able to

accomplish anything in saving it?

A. What we showed was in our own particular
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case, as soon as shipment is received in that con-

dition we notify the transportation company and

have them send a representative to our mills and

examine the waste in the presence of one of our

representatives and agree on the percentage of the

bale which has been damaged and arrive at a cer-

tain claim. Those claims are usually put in with

the transportation company with the understanding

they will give us a decision promptly, so we can

process the waste and save as much of it as we
can. [143]

Q. I mean not so much the trying to get the claim

out of the railroad, but what you do with it by way
of salvaging it and working it up ?

A. We simply process it, and if it is waste that

has been discolored to any great extent we make
a claim and keep the stock separate and use it in

a very small proportion of the mixtures, so as not

to interfere with the ultimate quality of the goods.

Q. So in this particular instance if it could have

been worked into powder bags for the government

there wouldn't have been any damage at all by

reason of the discoloration?

A. Not by reason of the discoloration.

Q. Aside from that was there any damage?

A. Yes, I would say 8% to 10%.

Q. I mean to the silk after it came out of the salt

water in the vessel. A. Yes.

Q. And of course was there on the docks and

then afterwards was taken over to Seattle and

dried. Now, between the time it was in the salt
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water and on the docks, and so forth, aside from

its discoloration— A. Yes.

Q. No,—strike that out,—if it could have been

worked up and washed and worked into cartridge

bags there wouldn't have been any loss?

A. Six months after it was wet?

Q. Assume that it laid in salt water for some 11

or 16 days, and you then started to treat it at the

mills, could the cargo have been wholly saved by the

process you ordinarily go through, that it would

come to the mills for manufacture?

A. All but, I should say, 107c, aside from the

discoloration, [llrl]

Q. What is that 107c?

A. That 107r would be for the weakened fiber,

the simple fact that the fiber had been allowed to

remain wet that length of time. If the shipment had

been received by us in a wet condition we wouldn't

have attempted to make 1007c yarn out of that ma-

terial. We would have blended it with something

else in order to reduce the danger in manufacturing

as much as possible.

Q. You saw the silk when it came on ? A. Yes.

Q. After they had tried to dry it to get it in

shape so they could move—it was such that it was

useless then?

A. I considered the entire shipment worth $10,000.

That was the offer I made on it.

Q. What did you think damaged it; what was

the matter with it, that you allowed so little value?

A. Because it was very much discolored, and the
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fiber had been weakened very much.

Q. Assuming you could have used discolored silk

in 3^our factory, make use of it in the garments or

whatever you would manufacture for the Govern-

ment, barring the discoloration, that you could have

used it, what would you say it was valued at, aside

from the weakening of the fiber, which of course is

the definite inherent damage ?

(Question read by the stenographer.)

Mr. KORTE.—I want to know if there is any dif-

ference in the damage before it was sent on than it

was before they attempted to dry it as Seattle.

A. If there was any difference in the damage when

it was wet at the Coast ?

Q. And when it arrived here?

A. Very much different. [145]

Q. What was the difference?

A. Because of the mere fact it had been allowed

to remain in a wet condition, dried out at the Coast,

—it wasn't dried out—because the sample we had

submitted to us was still in a damp condition, and

the small samples we put through at the mill at the

time showed the fiber had been very much weakened

on account of having remained in a wet condition

so long.

Q. Then the fiber was weakened by the fact it

lay saturated in the salt water so long?

A. Naturally that had some bearing on it, and

also the fact it had been partly dried and kept in

that condition for that length of time.

Q. You would not offer very much for a cargo
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of silk that had been in salt water say 15 or 20
days would you, barringdiscoloration,—you couldn't
use the discolored part?

A. I would offer 90% of the value to use it for

the purpose we were using waste at the time. Under
present conditions, from our own manufacturtag
standpoint, probably 50% of its value.

Mr. LYETH.—That is, you are considering the

discoloration ?

Mr. KORTE.—Considering discoloration; you
can't use discolored fiber.

The WITNESS.—Yes.
Q. You would have to dye it in dark colors, and

you say you don 't do that ?

A. It is very uncertain business.

Q. What seems to be uncertain about the heavier

colors ?

A. Wet colored silk the spun silk spinnei's seldom

use, it goes to the w^oolen and worsted manufac-

turers for decoration in the fabrics, and of course

change of style from one season to [146] another,

you sell to-day all violets and six months from now

perhaps nothing but gray. It is a very uncertain

class of trade.

Redirect Examination by Mr. LYETH.
Q. You spoke about drying out and remaining

in a dried out condition, causing a weakness of

fibre ; will you explain that ?

A. Yes, w^e find that waste silk which is wet and

allowed to dry in the natural process of drying

will be more discolored and much more dilBficult to
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process afterwards than a waste which is treated

after being wet and not having been allowed to

dry out.

Q. As I understood, you testified on cross-examina-

tion that you saw samples of this particular cargo

of silk waste'?

A. Yes, we had some samples sent to Whitehall,

and I saw the waste. Afterwards I was present at

the auction you held in New York, and saw the goods

in the warehouse.

Q. And you know the condition? A. Yes.

Q. That was at the auctioneers, Burling & Dole?

A. Yes.

Q. Will you describe the condition of the silk

waste you saw?

A. The samples on exhibition there in the base-

ment of the building were still, some of them quite

damp. The stock was very dark in color, and in

our estimation had been very much weakened. Some

of it was discharging a very bad odor the morning

we saw it there.

Q. How long does the process of degumming by

fermentation that you spoke of take, without boil-

ing?

A. There are two distinct processes. One takes

twenty-five or thirty minutes; the other one takes

from seven to eight days.

Q. Do I understand your testimony that this silk

having been allowed [147] to dry naturally caused

the weakening of the fibre ?

A. I beg your pardon?
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Q. Do I understand your testimony to be that

the allowing this silk out of the "Canada Maru'' to

dry by natural means, and the length of time that

it had been drying, caused the weakness of the

fibre? A. Yes.

Q. Referring to my hypothetical question,—you

remember— A. Yes.

Q. The silk had come forward? A. Yes.

Q. What difference would it have made in the

manufacturing process of the silk, assuming that

it had been wet the same length of time, due to

the presence of salt water as distinguished from

fresh water?

A. It would have required either an additional

process of boiling or a much longer original process

of boiling.

Q. Why?
A. Because the wetting of the silk seems to have

a certain action on the fibre, which requires a much
longer treatment in the degumming or maceration

process.

Q. You would have had to remove the salt before

you put the soap in?

A. No, we wouldn't; we would have treated it

the ordinary way, only we would have increased

the period of boiling ; that is where the danger comes

of weakening the fibre further on account of keep-

ing the material under treatment a longer period

of time than is usual when the silk is in proper

condition.

Q. Did you consider that extended treatment in
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the manufacturing process in your estimate of 8%
to 107o damage? A. Yes.

Q. Are the bales of Canton steam silk waste that

you have observed of uniform pressure?

A. Yes, they are. [148]

Q. How are they packed?

A. There are three distinct parcels which are tied

together, in what they call the go-downs in Canton,

and those three parcels are combined and tied usu-

ally with a piece of rattan and covered over with

straw matting, and those bales are all put up in

uniform weight in what we call picol bales of 133

pounds. They make an allowance of 5% on the

original weight, due to the loss of weight in transit,

on account of the moisture drying out in the trans-

portation between Canton and America.

Q. They are tightly baled, are they not?

A. The Canton bales are not; they are quite loose.

Deposition of Charles E. Burling, for Plaintiff.

And to further prove the issue on the plaintiff's

part, the deposition of CHARLES E. BUELING
was introduced and read in evidence as follows:

(By Mr. LYETH.)
Q. Mr. Burling, what is your occupation?

A. Auctioneer.

Q. Did you in March, 1919, sell a certain consign-

ment of damaged silk waste in New York?

A. We did.

Q. Approximately how much?

A. Seven cailoads.
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Q. And how many pounds?

A. 112,000 pounds—to he accurate, 112,101.

Q. Was this silk waste out of the steamer ''Can-

ada Maru"? A. I couldn't say.

Mr. KOETE.—It is conceded that the silk waste

which was handled by Mr. Burling was the silk

waste contained [149] in the following cars: N.

& W. 635461, P. R. R. 515193, C. & O. 8130, N. Y. C.

258539, B. & O. 96161, R. I. & G. 151247, L. V.

34995, being the silk waste involved in this suit.

Q. Will you state, Mr. Burling, what you did

with respect to arrangements for the sale, adver-

tising, etc.?

A. Upon instructions to sell these seven carloads

we proceeded to accept the delivery of one carload

at the stores 599-601 Broadway. The remaining

six carloads w^ere left at the Harlem River to be ex-

amined by prospective purchasers upon presenta-

tion of Burling & Dole's order to the Superintend-

ent of the yards. We advertised the raw silk in the

Journal of Commerce.

Q- Did you advertise the sale of the raw silk?

A. The auction sale of the raw silk which was to

take place on Wednesday, March 19th, 11 o'clock at

599 Broadway was advertised in the following

papers: "Journal of Commerce," 17th, 18th and

19th of March; "Daily News Record," the same

dates and "New York World," March 19th. We
caused to be printed a circular descriptive of the

seven carloads which we sent to the trades inter-'
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ested within a radius of 250 miles. 500 of these

circulars were sent out. We had numerous pros-

pective buyers call, but not many required the per-

mit to examine the car lots after viewing the one

car which had been subdivided into three lots. The

sale took place as advertised and the ten lots were

purchased by four different buyers, Rudolph Cohen

of New York, General Silk Trading Company of

New York, A. Brauer & Brother, Paterson—they

did have a New York office, I don't think they have

now—and A. J. R . I would have to get the

rest of that name for you. There were possibly 25

to 35 people in attendance when the sale was held.

The buyers were silk merchants, either jobbers or

manufacturers. [150] The gross proceeds of the

sale amounted to $16,628.42, less charges as follows

:

Commission, $831.42; cataloguing, advertising, cir-

culars, postage and insurance—insurance for what

we had in our store—$124.71 ; labor and weighing

—

for the lot that was in the store we had a weigher

come—$91.55; freight and cartage paid $681.93;

port warden's fees, being held for a decision as to

the legality of the charge, $83.14—^making a total

charge of $1812.75—net proceeds of the sale $14,-

815.67.

Cross-examination by Mr. KORTE.

Q. What was the physical condition of the silk?

A. In very bad shape, wet and tangled—it was

assumed that there were 867 bales, but no mortal man

could tell whether there were 8000 or 800—1 will
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modify that, no mortal man could possibly tell how
many there were.

Q. The bales were broken, were they?

A. All broken, the worst, almost, I ever saw; we

had to get some outside help, our men would not

handle it, absolutely refused because of the odor

and the difficulty. The condition was so bad that

it would take 2, 3 or 4 men 15 minutes to half an

hour to unwind a long skein, pull it out, othei'wise

you would have to cut it; it was so badly tangled

they had great difficulty in handling it and then the

odor drove away most of the buyers as well as the

laborers.

Q. Were they in boxcars or open cars?

A. Boxcars.

Q. Can you detail how much you sold each one of

the buyers?

A. R. C.—that's Rudolph Cohen—purchased lot

1 at 13 cents per pound, amounting to $339.56 and

lot 5 at 171/2 cents a pound for $2358.47, total

$2698.03. General Silk Company purchased lot 2

at 12 cents, $571.32 and lot 9 at 12^/2 cents, [151]

$1399.37, total $1970.69. A. Brauer & Brother pur-

chased lot 3 at 11 cents, $852.50 and lot 4 at 22 cents,

$2424.40, also lot 7 at 15 cents a pound, $2660.25,

and lot 8 at 121/2 cents a pound, $2550.50, total

$8487.65, and A. J. R. bought one lot, lot 6 at 15

cents, $3472.05.

(By Mr. LYETH.)

Q. This sale was actually held at your auction
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rooms? A. At our auction rooms.

Q. Where is that? A. 599 Broadway.

Q. And the fiiTH that you mention, Burling &
Dole, is your firm of auctioneers?

A. Yes, I am the senior member of that firm.

Mr. LYETH.—And I want to introduce a sample

of the stuff in its sound condition. This is the

No. 1 silk waste. That is, in the condition before it

was submerged in the water.

The COURT.—How large were the bales?

Mr. LYETH.—133 pounds per bale. They were

hand-compressed and wrapped with matting.

Mr. KORTE.—They would be about the size of a

hay bale, your Honor.

The COURT.—And in order to dry it they had

to take it out of this bale and spread it on supports

of some kind?

Mr. LYETH.—Yes, spread it out and have the

wind dry it.

And thereupon the plaintiff introduced samples

of silk waste, which were received in evidence and

marked respectively "Plaintiff's Exhibit No. 6-A";

"Plaintiff's Exhibit No. 7-A"; "Plaintiff's Exhibit

No. 10"; "Plaintiff's Exhibit No. 11"; "Plaintiff's

Exhibit No. 12"; "Plaintiff's Exhibit No. 13";

"Plaintiff's Exhibits Nos. 14, 15 and 16"; "Plain-

tiff's Exhibit No. 17"— [152] all of which are

transmitted to the Circuit Court of Appeals with

all of the original exhibits in the case.
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And thereupon, to further prove the issue on the

plaintiff's part, the deposition of FRED PEAR-
SON was introduced and read in evidence as fol-

lows:

Direct Examination by Mr. LYETH.
1 Q. Mr. Pearson, what is your occupation now?

A. Foreman silk-dresser.

2 Q. How long have you been employed in that

capacity? A. Since 1875.

3. Q. How long have you been with the American

Silk Spinning Company?

A. Going on five years; little over four years.

4 Q. And you have been silk-dresser since 1875 ?

A. Well, in that period of time I have had five

years in the machine-shop. Outside of that, yes.

That is all.

5 Q. Did you do that work in England as well

as in this country?

A. Yes, sir. I was with Ormorod Brothers in

England from 1875 to 1892.

6 Q. During this time, ^Ir. Pearson, have you

handled silk waste, Canton steam silk waste?

A. More or less, yes.

7 Q. Will you state, Mr. Pearson, whether Can-

ton steam waste which has been wet with salt water

or fresh water can ignite by spontaneous combus-

tion? A. I should say no, it cannot.

8 Q. Have you handled Canton steam waste which

has been wet?

A. Yes, time and time again, from floods.



American Silk Spinning Company. 171

(Deposition of Fred Pearson.)

9 Q. And has that ever charred or ignited ?

A. It has never charred, not to my experience,

only by overheating [153] in the fan in drying.

10 Q. And what happens then ?

A. Well, of course, there is always men around

then. It is always taken right out right off, might

be only just one piece right over the fan where the

heat comes and it might have stayed too long from

the negligence of the management or the drier, it

might have stayed too long in one place.

11 Q. Was it heat from the friction of the fan?

A. Heat from the fan, yes. Overheating of the

fan. That is the only time I have ever known it to

ignite.

12 Q. Can you burn steam waste, silk waste ?

A. Well, it wouldn't burn. It just charred, black-

ened and charred.

13 Q. That is, if you put fire to it?

A. Yes, it would just blacken and char. Of course

it will take the life out of it, you know; it will

take the life out of the waste.

14 Q. If you bum it, if you char it ?

A. Yes. We have waste that comes off of the

gasoline upstairs and have to put kerosene on it

to burn it, have to pour oil on it.

15 Q. You have tried to burn it without putting

oil on it?

A. Yes, with the cleaning, the gasoline. After

it has all been dressed and spun and then it passes

through the gasoline, they have to do that. The

dirt that is scraped off in the cleaning and out in
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a pan in the gasoline room, that is taken down

about every two weeks and taken into the yard and

before they can burn it they have to pour kerosene

oil on it and burn it right away. That is after it

has passed through and been made into yam. [154]

Cross-examination by Mr. KORTE.
16 Q. In what way would the heating of it affect

the fiber, Mr. Pearson? You spoke something about

the fiber being affected. Of course it heats and

it macerates.

A. If it don't get overheated it wouldn't affect

the fiber at all, if it only gets the ordinary drying.

But if the man, as I say, gets the fan too hot.

17 Q. What is this fan ? Is it to produce heat

or is it a cooling process?

A. No. It is a drying process, to dry the waste

after it has been washed. You are speaking of

waste with the gum in?

18 Q. Yes. You have seen it in heaps like a

manure pile, have you not ? You have seen it heat

and keep on heating?

A. No, it will get to about one certain amount

and no more.

19 Q. And then dies down?

A. And then dies down, as the animal matter dies,

then the heat will die.

20 Q. Now did you ever see it affect the fiber by

that process? A. No, sir.

21 Q. You haven't?

A. Not to my knowledge. Of course, the fiber,

after it has been wet, after the waste has been wet,
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and then you take and boil it off, will be stained and

discolored and the percentage then is not quite so

good.

22 Q. Why?
A. Because it has—to a certain amount it has

been macerated, the silk has been macerated to a

certain amount, and some parts of it has and some

parts of it hasn't. Then you have to take that and

boil it a certain amount of time, because if you

were to separate one part of it from the other and

boil this so much less because this has macerated

only such an amount and the other not at all,—you

have to boil it [155] the same basis as if it had

never been wet.

23 Q. How would that effect it?

A. You would lose in the dressing. The man
that got that silk w^ould lose money by it.

24 Q'. Uneven maceration ?

A. Uneven maceration, and—well, you could say

it was damaged.

25 Q. How long, ordinarily, would it take to pro-

duce that condition? Say, for instance, waste silk

has started to macerate, how many days thereafter

would you get an uneven maceration ?

A. It depends whether you are going to macerate

some all the way through or not. If silk gets wet,

as soon as ever it gets wet the maceration starts right

in.

26 Q. The original process was maceration, was

it not? That was the method by which they de-

gummed the silk originally, it was maceration?
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A. Yes. Some use four days, some use fourteen

days. There is lots of people vary. Of course there

is a certain class of silk that carries a heavier gum
than others. It depends on the class of silk, how

much you are going to degiun.

27 Q. How much would you say you should allow

Canton China to macerate?

A. Some use about eight days for that.

28 Q. Suppose it macerated longer than that, how

w^ould that effect the fiber?

A. Well, I think it would rot.

29 Q. It would rot the fiber? A. Yes.

30 Q. It would weaken it at least, would it not ?

A. Yes, it would rot.

Redirect Examination by Mr. LYETH.
31 Q. If you kept the silk wet down, which had

started to macerate, would that retard the macera-

tion process? [156] A. If you kept it wet?

32 Q. Yes.

A. Always keep it wet while they are macerating.

It is always kept wet while it is under maceration

with a certain amount of steam, heat,—a certain

amount of heat.

33 Q. I mean if they put water on it.

A. You keep it in water. It is submerged in

water in the maceration.

34 Q. The original method of maceration, as I

understand you to say, you keep the silk sub-

merged in water? A. Yes.

35 Q. Well, now, if the silk were only damp and
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left to dry naturally, would that accelerate the

weakening of the fiber?

A. Oh, yes, it would weaken the fiber and, more

than that, it would be stained, it would be badly

stained, the silk would be badly stained.

Recross-examination by Mr. KORTE.
36 Q. In what way would the staining affect the

fiber, Mr. Pearson?

A. Some would be red, yellow, and like that.

37 Q. I mean the fiber itself, its tensile strength.

A. Oh, it would weaken it.

38 Q. It would weaken it, the discoloration ?

A. Yes, where it is discolored that wouldn't be

as strong as the original.

Redirect Examination by Mr. LYETH.
39 Q. Have you ever tested out the strength of

silk that has been discolored ?

A. Well, not to put any particular test, but as

experience teaches us right away what is the matter

Vith the silk when we get it here. [157]

40 Q. Does the silk which has been wet, the silk

waste which has been wet, heat as much as a ma-

nure pile, for instance?

A. Well, not quite. After a certain period of

time the heat will go down.

41 Q. Where the silk is charred, as you spoke of,

in the drying of it does that come from heat, ex-

ternal heat? That isn't produced by the silk it-

self?

A. No, that isn't produced by the silk itself.



176 James C. Davis vs.

(Deposition of Fred Pearson.)

42 Q. It is the heat from the fan?

A. It is the heat from the fan. That is from the

negligence of the operator.

43 Q. Let the fan get too hot and the silk near

it got very hot? A. Yes.

Deposition of Samuel H. Pearson, for Plaintiff.

And thereupon, to further prove the issue on the

plaintiff's part, the deposition of SAMUEL H.

PEARSON was introduced and read in evidence as

follows

:

1 Q. What is your occupation?

A. Superintendent silk spinning.

2 Q. In this factory, American Silk Spinning

Company? A. Yes.

3 Q. How long have you held that position ?

A. Seven years.

4 Q. How long have you been in the silk business,

manufacturing of silk spun yarn?

A. Forty-two years.

5 Q. In this country?

A. No. Thirty-three years in this country.

6 Q. And the rest of the time ?

A. In England. [158]

7Q. Have you during that time handled Canton

silk waste?

A. Yes, both before I came here and ever since.

8 Q. You have handled it all during your experi-

ence in the silk business? A. Yes, sir.

9 Q. How old are you, Mr. Pearson? A. 54.

10 Q. Have you had any experience with Canton
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steam waste which has been wet by salt water or

fresh water? A. Yes.

11 Q. Many times? A. No, not many times.

12 Q'. Will you state whether or not in your opin-

ion Canton steam waste which has been wet can

ignite by spontaneous combustion?

A. Not to my knowledge.

13 Q. Have you ever heard of it igniting ?

A. No.

14 Q. —from spontaneous combustion, because it

has been wet? A. No.

15 Q. Can you burn it ?

A. Well, you can if you put kerosene oil or some-

thing else on, but I don't know that you could burn

it without,—how you could. I don't think it can

be burned unless it was a terrible fire or something

like that. If the mill was on fire, why, it would be

scorched, but to set fire to it I don't think you

could do it unless there was something put to it to

help it to burn.

16 Q. How does it act when it is wet?

A. Macerates, decomposes if it is left long

enough.

17 Q. Decomposes the fiber?

A. Yes, rots it. [159]

Cross-examination by Mr. KORTE.
18 Q. How long would you have to allow it to

macerate in order to rot the fiber?

A. Well, that would depend, I should think, a

great deal in whereabouts it was, where it was.
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19 Q. Well, we will say it was submerged in water

just like you would macerate in order to degum the

original waste; how long would you have to leave

it in water in order to rot the fiber?

A. Well, if it was left in water all the time, I

don't know—I think that would take quite a long

time to do that, to rot, you know. But if it was

wet and then taken out and let the air strike it,

that is when it begins to rot, you know.

20 Q. How soon after it comes out of the water?

A. I should think in a week's time it would

begin and then it would go fast then, you know.

You see after it once started it would go very fast.

21 Q. It would affect the fiber? A. Yes, sir.

22 Q. Now, if you had it saturated in water and

then took it out in the air, it would start to heat,

would it not, considerably?

A. Why, it would heat a little but never stay

there. If it was taken out in the air and spread

and left to dry and dry quickly, I don't think it

would do any damage at all. I don't think so, un-

less it had been discolored.

23 Q. The salt water would discolor—saturated

completely in salt water it would discolor?

A. That would discolor it and that would affect

it.

24 Q. The discoloration affects the fiber itself?

A. Yes, sir.

25 Q. What per cent would you say the discolora-

tion would affect the fiber, what percentage?
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A. That would depend a great deal on how long

it had been in. [160]

26 Q. Say it had been in salt water ten days and

then taken out in the air and opened up?

A. I wouldn't like to commit myself on that.

27 Q. Oh, just make a guess on that, give your

best opinion, that is all I want.

A. Well, a great deal—I couldn't tell.

28 Q. Fifty per cent?

A. Yes, I should say so.

29 Q. 75 would it not?

A. Well, I would say fifty per cent at least.

Testimony of Charles B. Wheeldon, for Plaintiff.

And, to further prove the issue upon the part

of the plaintiff, CHARLES B. WHEELDON was

called as a witness, sworn, and gave the following

testimony:

Q. (Mr. LYETH.) Captain Wheeldon, what is

your occupation?

A. I am employed by the owners and underwrit-

ers to represent their interest in hulls and cargoes

reported in distress, the object being to consult

with the master and to minimize the expenses and

get the vessel and cargo to destination as promptly

as possible.

Q. Are you what they call a marine surveyor?

A. I suppose I would have that title. It is hard

to give me any title. I do not know what I am
myself. That is my work.

Q. When a vessel is in distress you go to the
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port and endeavor to get the damaged cargo for-

ward?

A. That is mv mission, and when she is on shore

to get her to port and then to get her cargo to

destination.

Q. How long have you been engaged in that oc-

cupation? A. Twentj-five years. [161]

Q. What were you doing before that?

A. Master mariner.

Q. At sea ? A. At sea.

Q. For how long? A. Twenty years.

Q Have you had experience, Captain Wbeeldon,

with various kinds of cargoes that have been wet

in wrecks?

A. Yes; that has naturally been my work. A
vessel that is in trouble the cargo as a rule is wet,

either on fire or stranded.

Q. What sort of cargoes have )"ou had experience

with?

A. Various cargoes; wheat, cotton, wool, general

merchandise.

Q. How many such cargoes have you dealt with;

roughly give us some idea of what experience you

have had?

A. I don't know. I suppose I have been to 150

ships. I cannot recall that. I haven't any record

of the number.

Q. Did you have anything to do with the cargo

on the "Canada Maru" in August, 1918?

A. I did.

Q. What did you do?
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A. I came from New York representing parties

—

Q. (Interposing.) Your home is in New York?

A. Yes—representing parties that had the insur-

ance of $1,400,000.00 on the ''Canada Maru," con-

sisting of silk, matting, wool, tobacco, and various

other commodities.

Q. They were not principally interested in the

cargo of silk waste that is the subject of this suit?

A. I don't think so. I don't know about that.

I think that interest was represented out here by

Mr. Taylor. My only interest there was that I was

asked to consult with Mr. Taylor when I arrived

and if I could be of any benefit to him to advise

and consult with him. I did not have that direct,

[162]

Q. Did you or your principals consult with the

various manufacturers of silk, with reference to

the best method of handling the damaged silk

which you expected would be on the ''Canada

Maru"?

Mr. KORTE.—I object to that unless he had per-

sonal knowledge of the subject.

A. Well, the only knowledge I have is the result

of their inquiries that was given to me—the result

of their inquiries from their consignees.

Q. What were your instructions?

A. The instructions were that the opinion of the

consignees were

—

Mr. KORTE.—I object to that as hearsay.

The COURT.—What were you told?

A. My instructions were to have the silk loaded
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in refrigerator-cars and rushed East bj" the fastest

train we could get. At that time it was supposed

that the ''Canada Maru's" holds had been sub-

merged. The reports were very discouraging; be-

ing that one of the holds—No. 1 hold was full of

water and No. 2 and No. 3 were filling, and we

imagined that the shipment of silk were submerged,

and it was in view of that that those instructions

were given me. I might add that in a former case

instructions were given under the same circum-

stances, on the "City of Rio de Janeiro," in the en-

trance to San Francisco harbor.

Q. And the conditions were the same?

A. The cargo was silk, and the instructions were

to rush it through in refrigerator-cars.

Q. Why was it to be put in refrigerator-cars?

A. My idea of it was that that was to prevent

the silk from heating further and spoiling the fiber

or staple.

Q. Or was it the idea to keep it wet? [163]

A. The idea was to keep it wet and as cool as

possible.

Q. Was any of your cargo damaged, the cargo

which you represented?

A. I think 19 bales of silk waste. I have a nota-

tion—I notice there it is marked as wet and stained.

Q. Was any of the raw silk

—

A. Very few bales of that were marked stained.

Q. So that you had no real difficulty with your

silk? A. Not a bit.
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Q. Did any of the other cargo which you rep-

resented

—

A. (Interposing.) We had two hundred bales of

wool; twenty-seven were jettisoned and 183 re-

mained. That wool had been thoroughly sub-

merged.

Q. Was that unloaded from the steamer?

A. That was unloaded from the steamer.

Q. Did that heat?

A. That heated. In fact, I might add, from my
experience I have not seen any commodity that

does not heat—when it gets wet it heats.

Q. They all heat? A. They all heat.

Q. Is there any danger of spontaneous combus-

tion?

A. I have not seen it and I would like to have

somebody advise me what the danger from sponta-

neous combustion is.

Mr. KORTE.—We will do that for you, Captain.

A. (Continuing.) I haven't found any commod-

ity yet, and I have shipped a great many com-

modities and different ones, and I never vet had

any trouble from spontaneous combustion.

Q. Have you shipped cotton?

A. In many bales.

Q In railroad cars?

A. In railroad cars. [164]

Q. In the holds of steamers?

A. In the holds of steamers.

Q. And on deck? A. And on deck.
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Q. Did you see the silk waste that is the subject

of this suit? A. I did.

Q. When did you see it?

A. I don't know whether some was taken out

—

I was up there on the 7th when she arrived, and

then she was pulling away from the dock, from the

pier and went over to the drydock. I was up there

again on the 9th, I think—I don't know whether a

little was taken out then or not. I think it was

the 12th, possibly, that there was a quantity on the

dock.

Q. And you saw it then? A. I saw it then.

Q. What condition was it in—will you describe

it?

A. It was thoroughly saturated, just as it was

taken out of the hold, covered with beans and mus-

tard seed and rice—not covered, but it was mixed

with it, of course; it laid between two sheds; I

don't know the numbers of the sheds, but it laid in

the opening between the two sheds.

Q. Did you go down there with Mr. Taylor?

A. I did.

Q. When you arrived did you discuss with Mr.

Taylor the best method of handling this silk waste ?

A. I did. I suggested the method that had been

suggested to me.

Q. Which was

—

A. Which was refrigerator-cars and to keep it

wet.

Q. And silk train service?

A. And silk train service.
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Q. Did you accompany Mr. Taylor to the dock at

Tacoma? A. I did. [165]

Q. Was that on the 12th?

A. Well, I don't remember the date. I know it

happened sometime between the 7th when I was up

there— I went up there with him the first time

when she came back from the drydock.

Q. Were you present when he had a talk with

Mr. Cheney?

A. I don't know who Mr. Cheney is, but I went

with him to some office and talked with some officer.

I would not know him if I would met him to-day.

Q. You heard the talk?

A. I heard him talk to some official regarding the

refrigerator-cars.

Q. And what did you hear as to any arrange-

ments made?

A. The understanding was that they were to fur-

nish refrigerator-cars and ice them.

Q. And silk train service?

A. And silk train service. My impression is that

the idea was that they were to go through with

the other silk train.

Q. There was a silk train?

A. There was a silk train made up.

Q. That went forward, do you remember what

time?

A. I cannot tell you that. I should say some-

where between the 15th and 20th. I left on the

20th.

Q. And that was made up of the raw silk that
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was on the '' Canada Maru"? A. Yes.

Q. Did you see the silk? Did you examine the

silk at that time? A. I did.

Q. What was it condition? A. It was warm.

Q Did you see it after that?

A. I saw it when it was loaded in the car, some

of it.

Q. Were you down there?

A. I was down there every day, practically.

[166]

Q. When you saw it after the 12th, had they

washed off the beans?

A. Yes; they had been playing water and wash-

ing it nearly every day.

Q. What was the condition with respect to heat-

ing?

A. It was still warm. I might add that I did not

notice any particular heat there, because it was so

slight compared with cotton and other things that

was shipped, so that it didn't enter my mind that

there was an unusual degree of heat.

Q. Did you see them load it in the refrigerator-

cars? A. Yes.

Q. Did you go in the cars? A. I did.

Q. Did you feel the bales in the cars? A. Yes.

Q. What was the condition?

A. Well, it is my opinion that there was less heat

there than there was outside. That might be due

to the fact that it was out of the sun. That is

what I attribute it to—that it laid between those

two sheds and it was very warm, and when we got
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in the car it felt to me cooler than outside.

Q. It was pretty hot outside in the sun'?

A. It seemed to me so, between those two sheds,

but I don't know the temperature.

Q. Did you feel into the bales?

A. I did, when it was on the dock, but not after

it was in the car.

Q. How far in did you get?

A. I put my hand in on a bale that was broken

up there.

Q. How far?

A. Perhaps six or eight inches.

Q. Did you notice any undue heat?

A. Not in my opinion.

Q. Was it hot? A. It was hot, warm. [167]

Q. How does it compare with a bale of cotton

wet?

A. You would not keep your hand on a bale of

cotton that was wet; you would take it off very

quickly, nor would you in a car of grain that was

wet. You would not put your hand in there and

keep it there.

Q. How many bales of wet cotton have you han-

dled?

A. I suppose a hundred thousand, easily enough.

I mean by handling—I mean by that that we have

shipped them.

Q. What did you do with your wool?

A. Shipped it to San Francisco.

Q. On the "Canada Maru"?

A. Shipped it to San Francisco.
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Q. Did anybody raise any question about sponta-

neous combustion? A. Not the least.

Q. Was it wet? A. It was wet.

Q. Was it heating? A. It was warm.

Q. How was it, compared with the silk waste.

A. I didn't notice any heat there that gave me
any concern; any more than I did on the silk waste.

Q. Was it more or less than the silk waste?

A. I think about the same. I felt a little bit un-

easy about the wool, because that was wool in

grease and I didn't know whether it was going to

—

Q. (Interposing.) You took a chance?

A. That went all right, and not even the railroad

raised any question.

Q. Did you ever have the railroads raise any

question? A. Never.

Q. (Continuing.) About wet cargoes?

A. Never. [168]

Q. Or spontaneous combustion? A. Never.

Q. Did you ever have any question raised about

wet cotton going forward?

A. Well, I had questions raised from the masters

of the ships who didn't know. After it was ex-

plained to them they withdrew that objection. I

never had any refuse finally to take it.

Q. You had captains raise the question whether

the cotton would take fire ?

A. They seemed to have that idea, that because it

is wet it must take fire, because it is warm it must

take fire.
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Q. Why didn't you have that condition in the

past?

A. Well, we have what is issued as Lloyd's Al-

manac, which many of the British ships swear by,

and in that there is a little note that tests and ex-

perience for years have shown that wet cotton will

not take fire. After that is read to them they seem

easier and let it go.

Q. Have you ever had any evidence or any case

of spontaneous combustion from wet cargoes of

animal or vegetable nature? A. Never, never.

Q. How many refrigerator-cars had been loaded

with the silk waste when you saw it ?

A. To the best of my recollection there were two

and a paH of a third. I would not be sure of that.

I know that I went into one when it was loaded,

because Mr. Taylor and myself had suggested or

discussed the advisability of putting a strip of wood

between those bales of silk, and I went into one car

and I think that there were two loaded, or it might

have been one and this was the second. [169]

Q. Were they actually putting in those pieces

of wood as you suggested? A. Yes.

Q. You got in there to see it? A. Yes.

Qi. What kind of pieces of wood were they using?

A. I think they were two-inch scantling, nothing

thicker than that between the bales.

Q. Between each tier of bales?

A. Between each tier of bales; not right over

the bales, you understand; a narrow piece of scant-
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ling that ran from side to side of the car under the

tier of bales.

Q. Supporting them? A. Supporting them.

Q. Do you know whether the silk was unloaded

or not in those refrigerator-cars?

A. No, I don't know an}i;hing about that.

Mr. LYETH.—That is all.

Cross-examination.

Q. (Mr. KORTE.) You spoke of 37 bales of

wool that were jettisoned—how did that come about?

A. Well, they jettisoned—if you are familiar

with the case—quite a considerable cargo down at

Cape Flattery to lighten the ship.

Q. The remaining part of the wool went to San

Francisco on the boat, piled up on the outside of

the deck?

A. Yes, sir, and I will tell you how that was.

[170]

Q. I just wanted to know the facts.

A. We had the advice of the W.-O.

Q. You mean the O. & W. ?

A. No—of the Holman, Hart Mill, the wool ex-

pert in San Francisco, not to ship by rail as there

was great congestion.

Q. Anyway, it was shipped in that condition, out-

side on the deck? A. Yes.

Q. In the open? A. And that was the reason.

Q. And you know that cotton is about the only

material that will not burn by spontaneous com-

bustion? A. Com won't burn.

Q. It will char?
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A. I don't know. I have shipped carloads of it

and

—

Q. Did you ever see it char I

A. No, I have shipped wheat.

Q. And you haven't heard of corn charring?

A. It might char, but not burn.

Q. Well, what is charring but burning—what is

the chemical difference?

A. You are getting on the chemical and scien-

tific

—

Q. You say it won't bum?
A. I am speaking from the practical point of

view.

Q.' You would not say that when it is charring

it was not burning—you mean that it won't flame?

A. I have never seen it char.

Q. But as I said, cotton is about the only thing

that you can ship wet which will not char or in-

flame?

A. You can ship wool and you can ship cotton

and grain.

Q'. Wool will burn or char.

Mr. LYETH.—Are you testifying, Mr. Korte?

Mr. KORTE.—I am trying to get the witness to

confine [171] himself to my questions.

Q. Wool will burn?

A. I don't know. I have never had any of it

spontaneously

—

Q. You can't say whether wool will burn or not?

A. I never had a commodity yet that took fire

from spontaneous combustion.
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Q. But with all of the commodities that you have

listed in the little book which you just recited

or which you read to the men on the boat,

the only one there is cotton that won't burn?

A. That is all, because that is applicable to the

Texas trade where those boats are trading.

Q. You never heard of hay burning by spon-

taneous combustion? A. I have not.

Q. Or horse manure ?

A. I have not. I have seen cars of it loaded on

a siding but never burning.

Q. Usually they transport it only a short distance

in open cars? A. I don't know.

Q. You never saw it in boxcars? A. No, sir.

Q. But in order to ship this, you say then that it

would require wetting down?

A. I suppose it would. I don't lay so much stress

on the wetting down as I do trying to keep the

temperature down.

Q. And the purpose of that is to keep the heat

down?

A. To keep the heat down and to keep the fiber

from disintegrating, the same as with cotton.

Q. And it laid out there in the ocean fourteen

days, as the ship's log shows it was fourteen days

in the water?

A.. No. She stranded on July 30th and floated

on the 5th.

Q. The log shows that she stranded July 30th and

she came into the dock on the 10th? [172]
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A. No ; she came in on the 7th first and then went
to the drydock.

Q. She came in on the 7th and went to drydock

on the 10th and then came back to the Tacoma dock

on the 11th and started unloading on the 12th, or

started unloading cargo then. So, there is a per-

iod of fourteen days, from the 30th to the 12th, that

that cargo was under water, saturated with sea

water all of the time, possibly sometimes full and

sometimes not—it would be pretty apt to attack

the fiber under those conditions, wouldn't it?

A. I can't speak for silk particularly; I can say

that we have cotton under water a year and the

fiber is not hurt at all. I think if we could have

kept this silk under water until it reached New
York, there would be no damage.

Q. You know that there is no comparison between

cotton and wool or silk—the two are entirely dif-

ferent ?

A. I don't know what the difference between them

is regarding spontaneous combustion—I don't know

that there is any, personally.

And thereupon it was STIPULATED by the

parties as follows:

Mr. KORTE.—I will dictate a stipulation to the

record. It is stipulated that if Mr. Lownes were

present, whose deposition was read yesterday, he

would testify that he received the four bills of

lading with the endorsements as shown on the bills

of lading, on the 7th day of August, 1918. Mr.

Lyeth desired that concession.
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Mr. LYETH.—I omitted to ask Mr. Lownes that

question when his deposition was taken. [173]

The COURT.—The date of this alleged shipment

was the 12th of August?

Mr. LYETH.—The 12th of August.
'ft'

Deposition of Dr. Arthur D. Little, for Plaintiff.

And thereupon, to further prove the issue on the

part of the plaintiff, the deposition of DR.

ARTHUR D. LITTLE was introduced and read in

evidence, as follows:

(By Mr. LYETH.)
Q. Will you give your full name and address, Dr.

Little?

A. Arthur D. Little, 30 Charles River Road,

Cambridge, Massachusetts.

Q. Your age? A. Fifty-seven.

Q. What is your occupation?

A. Chemist and Chemical Engineer.

Q. Are you President of Arthur D. Little, In-

corporated? A. I am.

Q. Will you state for the record, Dr. Little, your

experience as a chemist and chemical engineer?

Mr. KORTE.—Unless you want it in the record

I concede the doctor's competency along that line.

Mr. LYETH.—I think I would like it.

A. I studied chemistry at the Massachusetts In-

stitute of Technology and received the degree of

Doctor of Chemistry from the University of Pitts-

burgh. I have been in general practice as chemist

and chemical engineer in Boston since 1886 and have
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during that period had a very extended contact and
experience with industrial applications of chemistry.

I served two years as president of the American
Chemical Society and also served [174] as presi-

dent of the American Institute of Chemical En-
gineers. I am a member of the corporation of the

Massachusetts Institute of Technology and Chair-

man on the departments of chemistry and chemical

engineering, and I founded there the School of

Chemical Engineering Practice. I am a member
of the Executive Committee of the Research Cor-

poration and of Committees of the National Re-

search Counsel, and during the war was consultant

to the Chemical Warfare Service and Signal Corps

and was called upon to advise the Navy Department

and other Government departments on chemical

matters. I have had a particularly wide experience

in connection with fibers and methods involving

their treatment, preparation and use.

Q. Have you been chemist to textile concerns,

textile mills?

A. I have been chemist to very many mills

employed in the manufacture of textiles and other

products from fibrous raw materials.

Q'. Have you investigated cases of spontaneous

combustion and are you familiar with those phen-

omena ? A. I have and am.

Q. Are you familiar. Dr. Little, with what is

known as Canton steam silk waste, known as No. 1

and No. 2 grades? A. I am.

Q. Will you state whether or not, in your opinion,
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Canton steam silk waste of either of these grades,

when wet with sea water, is anvwav liable to iarnite

from spontaneous combustion?

A. In my opinion, it is not.

Q. Will you describe the chemical action that

takes place when Canton steam silk waste is wet

with sea water?

A. The action taking place is not, strictly

speaking, chemical. The waste always contains some

bacteria, and as a result of their life processes

fermentation may occur, and this, of course, always

involves some chemical change. [175]

Q. What is the effect of fermentation?

A. It commonly results in a moderate rise in

temperature and a gradual breaking down of the

sericin or silk glue, with development of ammonia.

Q. Is it possible for sufficient heat to be developed

by fermentation to cause any danger of spontaneous

combustion or ignition in the material?

A. In my opinion, it is not.

Q. Will you ex.plain the difference. Dr. Little,

between fermentation and exothermic reaction?

A. Fermentation is the result of the life pro-

cesses of animal or vegetable organisms and can only

proceed under ordinary conditions while these are

alive and functioning. Few if any of them can

survive for any considerable period of time tempera-

tures much if any above 212° Fahrenheit, and upon

their death the fermentation and the results there-

from must necessarily cease. This temperature is,

of course, far below that required to induce spon-
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taneous combustion. In some cases, however, as

for example, that of dirty rags impregnated with

an oxidizable oil, fermentation may set in if the

material is damp or wet and be responsible for an

initial rise in temperature. Such increase in tem-

perature due to fermentation must, however, pres-

ently cease by reason of the death of the organisms

responsible therefor. We have, however, here a

new factor because of the well known tendency of

certain vegetable oils, like linseed oil, to absorb

oxygen, this absorption being attended by the evolu-

tion of heat. If the material thus heating is in suf-

ficient volume or otherwise so placed that there is

not a ready loss of heat through conduction or radi-

ation, the temperature of the material rises and the

tendency to oxidation accelerates as the temperature

goes up, with the result that higher [176] and

higher temperatures are reached and ultimately

a temperature sufficient to cause ignition. This

process is one occurring in many materials and is

generally known under the name of spontaneous

combustion. The point which I would particularly

make, however, is that it is not due to fermentation

but to the chemical action superadded to the effects

of fermentation.

Q. Is there present in Canton steam silk waste

such an oxidizing oil as you have described?

A. No.

Q. What is the explanation of fires which are

known to frequently occur in coal which has been

wet?



198 James C. Davis vs.

(Deposition of Dr. Arthur D. Little.)

A. There is perhaps no universalis accepted

theory for the cause of such fires, but that which

finds most general acceptance is that the heating up

is due to the slow oxidation of sulphur compounds

—

perhaps more generally sulphites of iron—contained

in the coal.

Q. Is there any sulphur in the Canton steam

silk waste? A. No.

Q. Is there any chemical action other than fer-

mentation which could take place in wet silk waste

which would produce heat or any reaction that

could be superadded to fermentation?

A. None that I know of; nor do I believe that

any such would take place.

Q. Assume, Dr. Little, that a cargo of 500 bales

of No. 1 Canton steam silk waste and 367 bales of

No. 2 Canton steam silk waste had been stowed in

the hold of a steamer which had stranded in Puget

Sound, causing the hold in which the silk waste was

stowed to become flooded and that this stranding

occurred on or about August 1, 1918; that the

steamer was thereafter floated and that the silk

waste unloaded on open [177] wharves at Tacoma,

Washington, from August 7 to August 10, and that

it had been wet down with a hose while on the

wharf; and assume further that it had been loaded

in refrigerator-cars and had been transported across

the continent to Providence, Rhode Island, by what

is known as silk train service, occupying about six

days, and that the silk had arrived at Providence

between August 21 and August 30, a period of from
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three to four weeks since the original wetting,

—

will you state whether or not, in your opinion, there

would have been any danger whatever of excessive

heating or of spontaneous combustion in that cargo ?

A. In my opinion, there w^ould have been neither.

Q. Are there many articles of commerce com-

monly transported by railroads of an animal or

vegetable origin which are known to heat when wet

and which are in no way dangerous due to excessive

heating or liability to spontaneous combustion?

(Objected to as immaterial and irrelevant.)

A. There are.

Q. Will you enumerate some of them?

A. Cotton ; stable manure ; wood pulp.

Q. Would a stable or horse manure, in your opin-

ion, heat to a greater extent than steam silk waste ?

A. It is very much more liable to heating and will

heat up faster. It will presumably go to a higher

temperature by reason of its larger proportion of

fermentable material, and vastly greater content of

fermenting organisms.

Q. Is there any danger of spontaneous combus-

tion? A. There is none, in my opinion.

Q. Have you ever heard of its catching fire?

A. I never have, and it is not commonly regarded

as liable to do so.

Q. And it is an articlf of commerce commonly

shipped by railroads?

A. Commonly shipped by railroads, largely stored

in cities and in wooden structures generally. [178]
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Q. Any danger of spontaneous combustion in

wood pulp when wet?

A. No, wood pulp is very commonly indeed

shipped wet, not only by railroads but in wooden

sailing vessels.

Q. Does it heat from fermentation?

A. I cannot say that it doesn't, but such heating

has seldom or never been brought to my attention.

Q. What about the raw material used in the

manufacture of cordage—whether or not the man-

ila fibers are liable to heating when wet?

A. They are, and one of the usual methods of

preparing such fibres for use involves such heating

through fermentation as is known as "batching."

Vast quantities of cordage fibres are treated in this

way, as, for example, in the great plant of the

American Manufacturing Company, located in

Brooklyn.

Q. Are you the chemist for that company?

A. I was their chemist for three years and was

chemist for many yeai*s for the Plymouth Cordage

Company.

Q. Are the manila and sisal fibres inoculated to

promote fermentation in the process of manufac-

ture? A. They are in some cases.

Q. Is there any danger of spontaneous combus-

tion from the heating produced in those fibres?

A. I have never kno\^^l or heard of a case of

ignition of such material attributed to spontaneous

combustion.
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Q. What about the waste vegetable matter in the

manufacture of sugar from sugar cane?

A. The cane after going through the crushing

rolls of the centrale still contains about one-eighth

'of its original proportion of sugar, and as the ex-

traction is carried on in tropical or semi-tropical

countries the conditions of temperature are peculi-

arly favorable to fermentation, and this waste,

known as bagasse, is particularly liable to fermen-

tation. [179] It is commonly burned almost im-

mediately under the boilers, but if for any reason

the amount of waste produced is greater than the

immediate requirements of the boilers, it is common
practice to load the bagasse on to cars and hold it

until the boilers are ready to receive it. I have

never known of a case of spontaneous combustion

in bagasse, although I have made particular in-

quiry concerning this. I may say that I am Re-

search Director for the United Fruit Company,

operating great sugar plants in Cuba.

Q. And have you conducted experiments with

bagasse '?

A. We have conducted a great many experiments

with bagasse, but not with this particular point in

mind; and we have built a paper-mill in Hawaii to

work up bagasse into paper, and in this mill great

quantities of wet bagasse are stored.

Q. Does it by any means follow, Dr. Little, that

because animal or vegetable matter is heating there

is any danger of spontaneous combustion?

A. It does not.
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Q. To a person having experience in handling

commodities and cargoes ordinarily shipped on rail-

roads in the United States, is there any reasonable

justification for assuming that because a cargo of

Canton steam silk waste which has been wet with

sea water is heating to a certain degree and giving

off ammonia—in assuming that the cargo is danger-

ous or liable to spontaneous combustion if trans-

ported ?

And to that question the counsel for the defend-

ant objected, on the ground that it called for an

opinion as to the ultimate facts to be passed upon

by the Court, and did not call for an opinion upon

a matter provable by the testimony of an expert

Avitness, and on the further ground that the witness

is not qualified to testify as an expert in answer to

that question.

The witness was permitted to answer the question,

as follows: [180]

A. In my opinion, there is none, both for the

reason that silk waste is well known not to be sub-

ject to spontaneous combustion, and for the further

fact that the ammonia evolved is in itself an effi-

cient fire extinguisher.

And the defendant excepted to the ruling of the

Court admitting said answ^er in evidence, and his

exception was allowed.

Referring to my h3^pothetical question regarding

the cargo of 500 bales of No. 1 steam silk waste and

367 bales of No. 2 Canton steam silk waste, assume

that the cargo was unloaded on to the open dock at
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Tacoma, Washington, and that it began to heat, give

oif ammonia fumes, and that it was wet down by

hose and that part of the cargo had been loaded

into refrigerator-cars which were to be iced during

transit across the continent,—will you state whether

or not, in your opinion, there would be any reason-

able grounds for assuming that the cargo was dan-

gerous or in any way liable to spontaneous com-

bustion ?

Mr. KORTE.—I make the same objections to this

question I made to the previous one.

A. In my opinion there were no reasonable

grounds for such assumption.

Q. Would the icing of the refrigerator-cars in

which the silk waste was to be stowed tend to check

or accelerate fermentation?

A. Check it—or at least to inhibit it.

(Conference between counsel.)

Mr. KORTE.—Subject to objection of immateri-

ality. The questions which counsel now propound

to the witness may be asked.

Mr. LYETH.—It being understood that if the

rules that are to be inquired about are not appli-

cable, the questions and answers may be stricken out.

Mr. KORTE.—Yes.
Mr. LYETH.—On consent.

Mr. KORTE.—It is all right. [181]

Q. Are you familiar with the commodities gen-

erally classed as textile waste? A. I am.

Q. What does that term include ?
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A. Wastes from the operations of spinning and

weaving in the textile mill.

Q. That is, you mean the sweepings and waste

products that occur in the manufacture of the raw

materials in this country?

A. Into the finished products ?

Q. Into the finished products. A. Yes.

Q. Does Canton steam silk waste come under

such a term? A. I should not so regard it.

Q. Has that article been manufactured in any

way? A. It has not.

Q. I show you pamphlet entitled:

"INTERSTATE COMMERCE COMMISSION.
REGULATIONS FOR THE TRANSPOR-
TATION OF EXPLOSIVES AND OTHER
DANGEROUS ARTICLES BY FREIGHT,"

dated September, 1918, page 49 thereof, article 1801,

regarding "Forbidden Articles." Subsection (d)

readiug as follows:

"Rags or cotton waste oily with more than

5 per cent of vegetable or animal oil, or wet

rags, or wet textile waste, or wet paper stock,"

and ask you whether Canton steam silk waste could

properly or reasonably be classified under any of

these words?

And to that question the defendant objected, and

notwithstanding his objection, the witness was per-

mitted to answer as follows:

A. It is certainly not to be classified as rags or

cotton waste oily with more than five per cent of

vegetable or animal oil, since the Canton steam
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silk waste contains practically no oil and has more-

over not been processed in any such sense as rags

or cotton waste. Neither can it be classed as wet

rags or wet paper [182] stock, nor as wet textile

waste, for the reason in the latter case that it bears

the same relation to cotton or other textile waste

that raw cotton or cotton linters bear to the waste

of the textile mill. It is in fact, although called

a waste, a valuable and well recognized raw material

for an important manufacture.

And to the admission of said testimony the de-

fendant excepted and his exception was allowed by

the Court.

Q. What is the commodity you referred to as

cotton linters I

A. In the operation of ginning cotton there is

left behind a certain proportion of shorter fibre,

which, when separated from the seed, is known as

linters.

Q. What is the Canton steam silk waste?

A. Canton steam silk waste is the product of the

initial treatment of the cocoons in China and con-

sists of pierced cocoons or material which other

wise cannot be drawn off into filature.

Q. Is filature the long strands ordinarily known

as raw silk? A. It is.

Q. Which is manufactured by the throwsters?

A. It is.

Q. Does the Canton steam silk waste bear the

same relation to raw silk as cotton linters bear to

raw cotton? In my question I am excluding the
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commodity known as pierced cocoons.

A. It does in a general sense, although of course

such analogies cannot be pushed too far.

Q. Does the silk waste contain the shorter fibres

produced from the cocoons which cannot be used

by the throwsters as raw silk? A. It does.

Q. Does the Canton steam silk waste contain

generally the same chemical materials as raw silk

or filatures'?

A. It does ; it is the same material chemically.

[183]

Cross-examination by Mr. KORTE.
Q. You spoke of fermentation and exothermic ac-

tion, Doctor? A. Yes.

Q. I didn't quite understand the exothermic ac-

tion, what relation that has to organic matter?

A. An exothermic reaction is one which evolves

heat during and as a result of the chemical changes

taking place. The reactions involved in ordinary

combustion are exothermic reactions.

Q. In what kind of organic matter or material?

A. In the burning of wood and coal, for example.

Q. Is there exothermic action connected with the

fermentation of silk waste?

A. The development of heat during fermentation

is due to the reactions induced by the life processes

of the animal or vegetable organisms responsible

for the fermentation, and I would not class these

as exothermic chemical reactions in the usual sense.

They do, of course, develop heat.

Q. What, then, would be the highest degree of
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heat which the silk bale would attain under fer-

mentation alone without any exothermic reaction?

A. The limiting- temperature would be that at

which the organisms are killed, and this would be

not much above 212 degrees.

Q. Could you hold your hand on the bales at that

heat, or would it be too severe?

A. You couldn't hold your hand at such maxi-

mum temperature for more than a very brief period

of time.

Q. It would be difficult or almost impossible to

handle a bale that was heated to that extent?

A. The temperature within the bale would pre-

sumably be higher than at the surface, but if the

temperature at the surface approached this maxi-

mmn, the bale could not be handled except by

hooks or mechanically. [184]

Q. Now, if the degree of heat was greater than

212 you would necessarily conclude that the waste

silk had been exposed to some other organic matter

which was producing the heat?

A. If the temperature rose substantially above

212 degrees I would assume that the higher tem-

perature was the result of chemical rather than

fermentative action.

Q. What products would be apt to produce that

chemical action that you might say was possibly

present ?

A. If the silk waste had been saturated or con-

taminated with a vegetable drying oil as, for ex-

ample, linseed oil, that would be sufficient to ac-
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count for a notable increase in a temperature above

212 degrees.

Q. If there was any danger from shipping the

cargo in the condition which has been named to

you, there would be no necessity of icing it, would

there, in so far as spontaneous ignition is involved?

A. There would not, for that reason.

Q. What gases and fiunes would be thrown off in

the fermentation of the waste bales?

A. Ammonia in large amounts, some carbonic

acid gas, and perhaps others.

Q. Are they inflammable or poisonous?

A. They are not inflammable. Ammonia, if in-

haled in sufficient quantity, would be poisonous,

but fortunately it is so extremely pungent that it

gives ample warning of its presence and cannot

ordinaril}^ be inhaled in poisonous quantities.

Q. You could inhale sufficient, though, to over-

come one coming in contact with it?

A. If he were locked in the car or could not

otherwise get away.

Q. But he may be overcome before he could get

away, is the probability in coming in contact with

gas of fumes of that kind ?

A. I would not think so under the conditions pre-

dicated. [185]

Q. Of course. Doctor, you are testifying from the

viewpoint of your technical knowledge, and right

here (without waiving my objections to the ques-

tion put to the Doctor relative to whether or not

there is any reasonable belief in the person who
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rejected a shipment that he should have rejected

it) ; would your answer be different if you had not

had that technical knowledge and were an ordinary

layman in dealing with the subject under the con-

ditions of a cargo of waste silk saturated with sea

water, fuming profusely, smoking, hot to the ex-

tent that you could not place your hand in the

bale and keep it there any time whatever—that

that particular commodity or freight was fit for

shipment, to be handled by men?

Mr. LYETH.—I object to the question, as it pre-

dicates facts that have not been shown to be ex-

istent and does not state correctly facts which

actually did exist.

Q. You may assume. Doctor, the facts which I

have stated to you as true.

A. I am testifying not only from my technical

knowledge but from my general knowledge and

keeping always in mind matters of common knowl-

edge, such, for example, as the tendency of ma-

terials like stable manure to ferment and their

freedom from danger of spontaneous combustion,

and the general knowledge in the silk and insur-

ance businesses that silk waste is not liable to spon-

taneous combustion, and from these considerations

and the knowledge derived from such sources, as

well as from my technical knowledge, I would re-

gard to material as certainly quite as fit for

shipment as, for example, a car of steaming stable

manure.

Q. Now place yourself. Doctor, in the position of



210 James C. Davis vs.

(Deposition of Dr. Arthur D. Little.)

the freight agent who had to do with this ship-

ment; you had no knowledge of the compounds of

silk waste or what it was, no knowledge of chemis-

try, of course, or bacteriology, and you saw this

condition with the silk w^aste being saturated, fer-

menting, and, as I [186] said, fuming to the ex-

tent it looked like smoke and had all the appear-

ances to the common ordinary person that it was

h*eating to the point of burning,—would you under

those conditions take the position you now take as

a chemist, or would you have rejected the shipment

as unfit to carry?

Mr. LYETH.—Do you refer, Mr. Korte, to the

freight claim agent or the assistant freight claim

agent ?

Mr. KORTE.—Yes, the man, whoever it was, who
dealt with it; the ordinary layman, as I have de-

scribed.

Mr. LYETH.—1 object to the question in so far

as it described the condition of the bales as heat-

ing to the point of burning, and in other respects

as not stating correctly the facts.

Q. You understand my question?

A. I have had considerable experience with rail-

roads and with railroad officials. I was in fact

—

Q. Well, now. Doctor, can you answer that with-

out chastising some railroad official?

A. I wasn't going to chastise him; I was going

to give him a boquet. I w^as in fact chemist to

the Canadian Pacific Railway and made very ex-

tensive trips over its lines, and my estimate of the
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mental capacity and knowledge of their business

possessed by railway freight agents and their fami-

liarity with the general characteristics of materials

offered for freight would lead me to believe that

an agent to whom a valuable shipment of common
material were thus presented would be and should

be expected to possess the common knowledge of

its relations to spontaneous combustion. [187]

Q. You are limiting your answers, are you not,

Doctor, in stating spontaneous combustion, to a

flame or ignition—to that extent? A. I am.

Q. Yes. We have, then, this situation—and this

is confined strictly to the cross-examination on

your answer to the hypothetical question that an

ordinary person would have no reason to reject a

shipment under those conditions—three chemists

learned in the profession, maintaining that there

was danger to life and property if that shipment

went forward; on the other hand, we have three or

four other chemists, including yourself, just as

learned, who maintain there was no danger. Un-

der those conditions, would an ordinary scrub

freight agent who has no knowledge be blamed for

taking one or the other positions when your own
profession disagree on the subject? Now, assum-

ing that is the situation, you would hardly blame

him, would you. Doctor?

A. He might very well be in doubt under those

circumstances.

Mr. LYETH.—I wish to enter an objection to the
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assumption of fact that it is not shown and does

not exist.

Mr. KORTE.—Well, of course, tlie situation will

be shown.

Q. You mentioned, Doctor, linseed oil as a mat-

ter which would produce exothermic and chemical

reaction. Can you name any other oil that might

produce the same reaction?

A. Cottonseed oil in a less degree.

Q. Cocoanut oil?

A. Any drying oil. Cocoanut oil is not com-

monly regarded as a drying oil, and I am inclined

to think it should not be so classed.

Mr. KORTE.—You put in that set of rules in

case they are material. I would like to have them

in m3'self. They can go in as a part of the [188]

record and if they have anything to do with the

case they either go in or stay out, if you don't

mind.

(Pamphlet entitled "Interstate Commerce Com-

mission Regulations for the Transportation of Ex-

plosives and other Dangerous Articles by Freight/*

marked "A for Identification. Frank H. Burt, No-

tary Public")

Redirect Examination by Mr. LYETH.
Q, Dr. Little, you were asked to assume that the

maximum temperature of the bales was 212 degrees,

and whether or not it could be handled by a man
with the hands. Will you state from your experi-

ence whether or not it would be possible for a bale
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of Canton steam silk waste of the usual size, con-

taining approximately 133 pounds, which had been

wet with salt water, to attain on the outside any

such temperature as 212°?

A. I do not believe that it could attain such tem-

perature, partly by reason of the presence of the

salt water and the large amount of heat which

would be absorbed by the steam necessarily gen-

erated at that temperature, or even below it, and

the opportunity for radiation from the outside of

the bale.

Q. (By Mr. KORTE.) That is a single bale you

are speaking of now?

A. Yes, exposed to the air.

Q. (By Mr. LYETH.) Would the bales of steam

silk waste referred to in my hypothetical question,

in your opinion, contain as high a temperature

from fermentation as 212°?

~A. I do not believe so, and in our own experi-

ments at this laboratory we were unable to obtain

such temperatures.

Q. Would the steam silk waste heat as much as

stable manure ? A. It would not.

Q. Would the bales of wet silk waste referred to

in my hypothetical question attain a degree of heat

that would render it impossible [189] to handle

them, in your opinion?

A. I can see no possibility of its attaining such

temperature and find it difficult to believe that such

temperature was in fact attained.

Q. Assiune in addition to the facts set forth in
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my hypothetical question that in the same hold of

the ship there had been stowed beans and rice, and

that when the bales were imloaded from the ship

there were beans and rice sticking to the straw

surrounding the bales,—would that, in your opin-

ion, affect the heating to any material extent so as

to increase the heat? A. Not materially.

Q. What effect would the wetting down of the

bales by hose while on the wharf have?

Mr. KORTE.—In fresh water or salt water?

Mr. LYETH.—I assume that it was fresh water.

A. The effect of either fresh or salt water would

be to lower the temperature of any portions of the

bale to which the water penetrated, and of course

to immediately lower the surface temperature,

which would become substantially that of the water

for the time being.

Q. Could the ammonia fumes coming off the bales

of wet silk waste such as I have described in my
hypothetical question have been regarded in any

way as poisonous to men handling them and load-

ing them on cars?

Mr. KORTE. — I think he answered that very

fuUy.

A. I think it altogether improbable. We have

operated in our basement on a semicommercial

scale processes which charged the atmosphere of

the room with ammonia vapors, with no ill effects

at all to those engaged upon the work.

Q. Were those ammonia fumes the product of fer-

mentation? A. They were not.
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Q. (By Mr. KORTE.) Then it would depend

upon one's olfactory nerves, [190] would it not,

Doctor,—Some are more sensitive than others'?

A. Is that a question?

Q. Yes.

A. No. My position is that an atmosphere con-

taining a dangerous or poisonous amount of am-

monia would be so unpleasant that the men would

not work in it.

Q. (By Mr. LYETH.) Would the fact that ap-

proximately three carloads of this silk waste under

the conditions that I have assumed in my hypo-

thetical question had been loaded on refrigerator-

cars at the time that the freight claim agent or-

dered that they be not shipped, indicate to you

whether or not the fumes of the ammonia were

dangerous or not, and assuming, of course, that

they were out on an open wharf?

The WITNESS. (To the stenographer.) Read

the question.

(Question read.)

A. If I understand your question, the fact that

the cars were loaded simply shows that at the time

when the bales were introduced into the cars the

amount of ammonia gas evolved was not sufficient

to prevent the workmen from handling the bales.

The fact that the cars were refrigerator-cars, if I

am right in assuming them to be iced at the time,

justifies the assumption that the fermentation was

rendered less active by the lowering of tempera-

ture.
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Q. Assume, Dr. Little, the conditions that I have

outlined in my hypothetical question on direct ex-

amination up to the time that the bales of silk

waste had been standing on the dock for several

days and had been wet down with a hose, and fur-

ther than approximately half of the cargo had been

loaded in refrigerator-cars, some three cars having

been loaded; and assume further that the assistant

freight claim agent of the defendant railroad—
Chicago, Milwaukee & St. Paul—had at that time

directed that the cars be unloaded and that the

cargo be not shipped. [191] unless frozen or

dried,—whether or not, in your opinion, from your

general experience, such freight claim agent was

reasonably justified in assimiing that the cargo was

dangerous or liable to spontaneous combustion

—

and assiune further that it was intended that the

refrigerator-cars be iced as soon as loaded.

And to that question the defendant objected, for

the reason that it calls for an opinion upon the

ultimate facts in this case and an opinion which an

expert cannot be permitted to express, and is,

therefore, incompetent; but, notwithstanding said

objection, the witness was permitted to answer as

follows:

A. I do not think he would be so justified.

And to the admission of that testimony the de-

fendant excepted and his exception was allowed

by the Court.

Q. Whether or not a freight claim agent of such

a road ought to have known the commodity known
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as Canton steam silk waste with its relation to the

possible danger of spontaneous combustion?

And to that question the defendant excepted for

the reason that it calls for an opinion upon a man's

mentality; but, notwithstanding said objection, the

witness was permitted to answer, as follows.

A. Canton steam silk waste is a commodity of

such well known character and frequent shipment

and commercial value that those engaged in its

transportation, and particularly the freight agents

of transcontinental railroads, by which such mate-

rial is commonly transported, might, it seems to

me, in my opinion, be properly assumed to possess

the general knowledge of its properties and char-

acteristics as regards any tendency to spontaneous

combustion. In other words, they should know

that it is commonly recognized that it has no such

tendency.

And to the admission of that testimony the de-

fendant excepted and his exception was allowed by

the Court.

Recross-examination by Mr. KORTE.
Q. Well, suppose. Doctor, another person, a ma-

rine surveyor, had examined the cargo and he pro-

nounced it unfit for shipment— [192] would you

criticise his judgment from the layman's stand-

point he ordered to reject it, we will say?

A. I am not able to call up any mental picture

of a marine surveyor, as I never happen to have

met one and am not familiar with his duties or the

requiremets of his position.
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Q. His duties are to, examine all cargoes as to

their fitness or unfitness for shipment. That is

his special business and he is constantly at that

work all the time. Now, he passes on it and says

*' Unfit for shipment" from an examination such

as you would make with the naked eye and with

the hands, and so forth.

A. I should suppose that a man so qualified as

such an inspector at a Pacific Coast terminal, where

raw silk and silk waste are a common and impor-

tant article of import, would be expected to know

or at least to inform himself as to the characteris-

tics of the material, and that if he rejected it as

you state

—

Q. Yes.

A. —^he did so on ignorance of its character as

commonly recognized.

Q. You would give his judgment, though, consid-

eration if you were a carrier, if he passed on it,

would you not? It would be worthy of considera-

tion in that viewpoint—strictly from that view-

point, Doctor?

A. If he were in my employ and assigned to that

job I would certainly give consideration to his opin-

ion until I had found that he was making mistakes

of that sort.

Q. Yes. And if, further than that, a chemist

had made a visual inspection of the commodity as

it then existed—now assuming not from his hypo-

thetical question to you, but a chemist made a

visual inspection of the cargo as it was tendered to
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the Railway Company,—^would you give his judg-

ment consideration—and he had said it should not

be moved, as it was dangerous to life and property %

[193]

A. I would, but I would at the same time point

out that here is a difference and sometimes a pro-

found difference in the weight which may properly

be attached to the opinion of different chemists.

Mr. KORTE.—Well, we will say that he was a

man of ordinary experience, intelligent in his pro-

fession, such as we find in the doctor's profession

and the lawyer's profession. There are some law-

yers that are better than others. That is all, Doc-

tor.

Deposition of Edward A. Barrier, for Plaintiff.

And to further prove the issue on the plaintiff's

part, the deposition of EDWARD A. BARRIER
was introduced and read in evidence as follows

:

(By Mr. LYETH.)

Q. Will you give your full name and residence,

M"r. Barrier?

A. Edward A. Barrier; 18 Center Street, Cam-

bridge, Massachusetts.

Q. Your age ? A. Thirty-six.

Q. What is your occupation?

A. I am Assistant Chief Engineer of the Inspec-

tion Department, Associated Factory Mutual Fire

Insurance Companies.

Q. Are you a chemical engineer?

A. I am a chemical engineer, graduate of the
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class of 1905, Massachusetts Institute of Tech-

nology.

Q. What has been your experience in chemical

work since graduating from Technology?

A. Following my graduation I was assistant in-

structor in chemistry in the Institute of Technology

for one year. The year following that I was in-

structor in the University of Cincinnati for one

year. [194]

Q. In chemistry?

A. In chemistry. And since that time, 1907, I

have held various positions with the organization

that I am now connected with, first as chemical en-

gineer, and then director of laboratories and more

recently assistant chief engineer.

Q. Will 5^ou describe briefly the organization

with which you are connected and what its purpose

is?

A. There is an association of twenty factory mu-

tual insurance companies who have combined in

forming an inspection department, whose duties

are, first, inspection of property and adjustment of

losses, and also all questions relating to fire pro-

tection and engineering study; and the department

maintains laboratories which concern themselves

with the study of fire protection devices and study

of causes of fires and methods of preventing fires.

In other words, the organization makes a special

scientific study of all matters, causes and ways of

preventing fires, gaining much of their experience

from actual experience in the field. Every fire of
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any consequence is studied right on the ground and

every fire is reported, and all these matters, of

course, are kept on record. Whatever lessons or

conclusions may be learned are drawn from the

occurrences.

Q. What have been your duties in connection

with this work, Mr. Barrier?

A. As chemical engineer my duties were varied;

in testing fire protection devices where chemical

qualifications were necessary, and particularly in

connection with fires, I have investigated cases

where fires have occurred where chemistry was in-

volved and in which a knowledge of chemistry was

necessary. I have made a special study of spon-

taneous ignition, and in fact all fires where chemis-

try played any part. And as director of labora-

tories, of course that has been still one of my
duties, to supervise that work as well as activities

in other lines; [195] and as assistant chief en-

gilieer part of my duty is to pass on all fire reports

that are issued by the organization, giving instruc-

tion as to what subjects shall be investigated fur-

ther if thought desirable.

Q. Have you made any study of the properties

or tendency of textiles toward spontaneous combus-

tion? A. I have, to a considerable extent.

Q. Are the companies which are members of

your association insurers of textile mills through-

out the country?

A. Yes, I think that no doubt the Factory Mutual

Companies insure more than a majority of the large
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textile plants—the larger textile plants, including

cotton, wool and silk.

Q. Are you familiar with Canton steam silk waste

of the grades of No. 1 and No. 2?

A. In a general way, as related to its properties

from a fire standpoint.

Q. Have you investigated and considered the

properties of that commodity of those two grades,

as to whether or not it is liable or possible to

ignite spontaneously? A. I have.

Q. Is it possible for Canton steam silk waste of

the grades of No. 1 and No. 2 which has been wet

with either fresh or salt water to ignite sponta-

neously? A. In my opinion, it is not.

Q. What action takes place in the silk waste

when it is wet with salt water?

A. Why, certain fermentation in a case where a

silk is wet with salt water to a limited extent will

take place on the gummy substance which the silk

is coated with. That fermentation is a bacterial

action and gives off some heat, a limited amount

of heat. [196]

Q. Does it heat excessively?

A. I should say not.

Q. Roughly, what temperature would it attain

when wet?

A. I doubt if the temperatiu*e would exceed 140

to 150 degrees Fahrenheit.

Q. Do you think it is possible that it would go

as high as the boiling point of water, 212 degrees?

A. I do not.
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Q. What happens to the bacteria—the bacterial

action—when the top limit of heat is reached?

A. Why, the bacteria are killed by the tempera-

ture which to them is excessive and the action

gradually decreases and the temperature falls at

the same time. That is, the temperature gradually

rises until it reaches a peak. At that point the

bacteria are killed off and then the temperature

gradually declines.

Q. Have you ever known of or experienced a fire

in Canton steam silk waste due to spontaneous

combustion?

A. I have only known of two fires in any kind

of raw silk, and those have occurred recently. I

am not sure whether those were of silk waste, or, if

they were silk waste, whether they were of this

particular grade. I think they were silk waste; of

that I am not sure.

Q. (By Mr. KORTE.) Pardon me, are you

speaking from personal knowledge or from a report

on it?

A. I am speaking of personal knowledge.

Q. Personal examination?

A. And records that have come to my attention

in connection with my duties.

Q. I mean, in the two fires that you speak of,

did you make a personal examination? [197]

A. Those two fires were reported to us and my
duty was to have them investigated, which was
done. One of my assistants visited the plant and
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later performed some experiments imder my di-

rection.

Q. (By Mr. LYETH.) What was the state of

the material in these fires that you have in mind?

A. The material had been treated with an oil

preparation and had been placed in a dryer and

heated to a temperature of 275'', and the ignition

took place inside the dryer.

Q. Where were these fires?

A. Cheney Brothers Silk Company in Man-

chester, Connecticut.

Q. When did they occur?

A. Why, recently; I don't know the exact date.

1 think sometime in October.

Q. I show you pamphlet headed ** Boston

Manufacturers Mutual Fire Insurance Company.

Monthly report of fires and losses" and on page

2 thereof, under Nos. 11 and 13, and ask you if

those are the reports of the fires that you have

in mind?

A. Those are the reports, and I might say that

these reports as they are here were before the mat-

ter had been investigated at the plant and in our

laboratories. That is, these were the reports that

we received.

Q. Have subsequent reports been made?
A. There has been a laboratory report made which

was sent to the insurance companies—the Boston

manufacturers, which is one of our associated com-

panies—and also to the Cheney Brothers. I can tell
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you the conclusions of the subject matter of the

report.

Q. Will you just state them?

A. My conclusions of the report were that the

cause of the fire was the oil with which the material

had been treated, and as contributory cause, expos-

ure to the high temperature in the [198] dryer.

Q. What kind of oil was it?

A. I don't know what kind of an oil it was. That

was not determined.

Q'. What effect would oil have that is impregnated

with silk?

A. If it was an oil of an oxidizing nature, as this

material evidently was, it would be subject to oxi-

dation and that Avould produce a temperature high

enough to char the material.

Q. Is there any oil of an oxidizing nature pres-

ent in Canton steam silk waste ?

A. There is not, normally.

Q. In your opinion, can fermentation alone re-

sult in spontaneous combustion in material?

A. No. Fermentation alone

—

Q. Yes.

A. —cannot, in my opinion. By that I mean that

the direct cause of the fire would not come from the

fermentation process. Fermentation might be the

indirect cause in certain materials.

Q. Is it a generally well known fact that many

—

in fact, most—substances of animal or vegetable or-

igin when wet will ferment and give off a certain

amount of heat?
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A. I should say that it is generally known among
those who know anything about the subject at all,

and it is a subject of, I think, general knowledge

with reference to certain materials.

Q. Such as?

A. Well, manure, for instance, tankage and hay.

Those that know anything about the properties of

hemp know that it heats—and jute.

Q. (By Mr. KORTE.) What is jute?

A. Jute is an Indian fibre that is used largely in

the manufacture of rope and bagging, and to some

extent is used for the cheaper grades of carpet.

Jute yarns are made, woven in [199] carpets. It

is a woody fibre that comes from the jute plant, that

grows in India, and the fibres are very long. They

are separated, more or less separated, by a process

that it is subject to before it comes to this country;

but even as it comes here, when it arrives there will

be bundles of fibre that look something like soft

bark and it has to be put through processes to sep-

arate the fibres—a heckling process, something sim-

ilar to what is used in the linen industry. A very

long course fibre is produced.

Q. (By Mr. LYETH.) Is that a process of macer-

ation or fermentation?

A. You mean previous to being shipped here?

Q. Yes.

Q. And here?

A. Not here. That is purely a mechanical pro-

cess.

Q. Is there any danger of spontaneous combus-
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tion in these materials that you have mentioned?

A. Some authorities claim that there is danger

of spontaneous ignition in hemp and jute. Person-

ally, I doubt it. From my experience and study

of the matter I doubt very much if it can occur.

We have performed laboratory experiments with

both materials to determine, if possible, whether

they are subject to spontaneous ignition, and in the

case of hemp we succeeded in obtaining a maximum
temperature of above 160 degrees and in jute the

maximum temperature was somewhat lower than

that ; I believe about 140 or 150. That is as high as

the temperature went and from that point it grad-

ually decreased.

Q. That is nowhere near the ignition point?

A. Oh, no.

Q. Will you state whether or not the presence of

the salts in sea water in the case of Canton steam

silk waste being wet [200] with sea water would

have a tendency to check or accelerate the fermen-

tation process and the consequent giving off of

heat?

A. It would have a tendency to check the process

because a fermentation is purely a bacterial action

and the presence of the salt would interfere with the

bacterial activities or the activities of the bacteria.

It would act more or less as a mild poison to the

bacteria; to what extent would depend, of course,

on the amount of salt present.

Q. Assume, Mr. Barrier, that a cargo of 500 bales

of No. 1 Canton steam silk waste and 367 bales of
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No. 2 Canton steam silk waste had been stowed in

the hold of a steamer which stranded in Piiget

Sound, resulting in the flooding of the hold in which

the silk was stowed, and that this occurred on or

about August 1, 1918; that thereafter the ship was

floated and the silk waste unloaded on an open

wharf at Tacoma, Washington, between August 7

and 10 and that the bales had been wet down with

a hose; and assume further that the silk had been

loaded in refrigerator-cars and transported across

the continent to Providence, Rhode Island, by a

silk train service, which would occupy a time in

transit of about six days, so that the silk would ar-

rive in Providence between August 21st and August

30th, a period of three to four weeks after it had

been originally wet,—will you state whether or not,

in your opinion, there was any possibility or danger

of spontaneous combustion in the cargo during

transit ?

A. I believe there would be no danger of sponta-

neous ignition.

Q. Assiune further that the refrigerator-cars were

iced during transit, would that tend to increase or

reduce the danger of spontaneous combustion?

A. It would tend to decrease it if such a thing

could occur.

Q. Would the icing tend to check fermentation?

[,201] A. It would.

Q. Assume the facts that I have stated in my
hypothetical question up to the time that the bales

of silk were unloaded on the wharf, and assume that
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they were wet down with a hose and that approxi-

mately one-half of the cargo had been loaded in re-

frigerator-cars, and that the assistant freight claim

agent of the defendant railroad, the Chicago, Mil-

waukee & St. Paul, had at that time directed that

the silk be unloaded from the refrigerator-cars and

that it be not shipped unless it was first frozen or

dried,—whether or not such claim agent would

have been reasonably justified in assuming that the

wet silk waste was a dangerous commodity to be

transported and liable to spontaneous combustion?

And to that question the defendant excepted, on

the ground that it calls for the conclusion of the

witness upon the ultimate facts and relates to an

opinion in relation to the facts which do not involve

technical knowledge or the knowledge of an expert,

and, therefore, the witness is incompetent to testify

as to such matters. But, notwithstanding said ob-

jection, the witness was permitted to answer the

question as follows:

A. I do not consider that the freight agent would

be justified in taking that action. I might say that

my reason for that is this: That I believe that a

man whose duties are to pass on such important

questions as that should be familiar at least with

the general properties of the materials with which

he is dealing, and the properties of raw silk with

reference to the possibility of spontaneous ignition,

such as are generally known amoung those that

are qualified to give information on the subject, can

be easily obtained.
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And to that answer the defendant excepted and

his exception was allowed by the Court.

Q. Mr. Barrier, is it a matter of common knowl-

edge among men who handle Canton steam silk waste

as distinguished from chemical experts that it is not

liable to spontaneous combustion? [202]

A. I should say it is.

Q. Can you burn the stuff?

A. I don't understand just what you mean by

burning it. If you mean by that whether or not it

will support its own combustion and burn with a

flame, I should say no. Of course, the material can

be exposed to heat from some other burning sub-

stance and will char, carbonize, but it is a very poor

supporter of combustion and won 't maintain its own

combustion under ordinary conditions.

Q. Well, it won't burn through a mass if flame

is applied to it? A. Oh, no.

Q. Is the fact that a commodity of animal or veg-

etable origin heats from fermentation, alone rea-

sonable ground for assuming that it is a dangerous

commodity to transport or that it is liable to spon-

taneous combustion?

And to that question the defendant objected, on

the ground that it called for an opinion on the ulti-

mate facts and not an opinion relating to any-

thing which calls for technical knowledge. Not-

withstanding said objection, the witness was permit-

ted to answer as follows:

A. I should say not. T'he railroads are regularly

transporting material which is subject to heating

wViir'Vi rlops r\ct\^ icrnifp srinrt+nnponslv.
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And to the admission of that testimony the de-

fendant excepted, and his exception was allowed by

the Court.

Q. Such as?

A. Grain, hemp, jute and straw. In fact, almost

any nitrogenous material, that is, any material that

contains nitrogen or vegetable matter; manure, for

instance.

Q. When the silk waste is wet are ammonia fumes

given off? A. They are.

Q. Will you state whether or not, and to what

extent, ammonia fumes are poisonous? [203]

A. Why, ammonia is what is known or classified

as an irritant poison; that is, as differentiated from

systemic poison. The irritant poisons are those

which attack the tissues of the body, and such ma-

terial is not ordinarily poisonous unless it acts to

an extent to result in permanent impairment of the

tissues, so that under ordinary conditions, where a

person is exposed to ammonia fumes, providing they

are at liberty to make their escape, the inconvenience

caused by the fumes, their irritating effect upon the

lungs is such as to drive the person out of the room

before any permanently injurious results take place.

As an example of that, performing some experiments

on gas masks sometime ago, we had a concentration

of ammonia up to two per cent in the room where we

were experimenting, and that is the maximum
amount that can be withstood without serious dis-

comfiture to the skin; that is, above that concentra-

tion it acts as a caustic and destroys the skin tissues,



232 James C. Davis vs.

(Deposition of Edward A. Barrier.)

or attacks it. In those cases the men who were ex-

perimenting simply left the chamber in which we

were experimenting and no peimanent injury re-

sulted.

Q. Were they overcome?

A. They were not overcome. Of course if they

had been forced to stay there and couldn't have

made their escape, they probably would have been

overcome in time.

Q. Assume the facts with regard to this ship-

ment of Canton steam silk waste up to the time that

it was unloaded on the dock, and assume that it had

remained there some four or five days and had been

wet down with a hose,—will you state whether or

not, in your opinion, the ammonia fumes that would

or could have escaped or been generated by the

fermentation of the silk waste would have rendered

it in any way dangerous to men handling it and

loading it into cars ?

Mr. KORTE.—Objected to on the ground that it

is [204] not based upon any facts, and the fur-

ther reason that it calls for a conclusion to be de-

rived from certain proven facts which do not permit

an expression of an opinion by a witness, but are

rather for the conclusion of the jury or the Court,

and the witness is therefore incompetent to give

his opinion.

A. I cannot conceive how the amount of ammonia

produced out in the open could possibly be sufficient

to interfere with the handling of the material. In

the first place, the amount that is produced in a
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given period of time is quite limited. Furthermore,

being exposed to the air out of doors, it would

be quickly dissipated, so that the concentration of

the gas in the immediate vicinity of the bales must

be comparatively low, so low that it would not pre-

vent the handling of the material.

Mr. LYETH.—You may inquire.

Cross-examination by Mr. KORTE.
Q. Mr. Barrier, if the facts actually showed that

the men were overcome by the fumes you would

change your opinion, wouldn't you? Answer that

yes or no. A. If the facts showed that, yes.

Q. You stated, Mr. Barrier, in your opinion, that

the heat which would be generated from the fer-

mentation of the bales saturated with sea water

Avould be limited in its amount. About how many
degrees of heat do you think that the temperature

would rise in the bales under the conditions which

were stated to you?

A. I don't believe the temperature will rise above

150 degrees.

Q. Now if the temperature rose above that it

would indicate that there was some other organic

matter or property present which was producing

the heat, wouldn't it? A. Yes. [205]

Q. And what could you lay that to—what sub-

stance ?

A. It might be some foreign material which is

subject to spontaneous ignition, such as oxidizable

oils, for instance.
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Redirect Examination by Mr. LYETH.
Q. Assume, in addition to the facts that I out-

lined in my hypothetical question that beans and

rice were stowed in the same hold in the ship and

that when the silk waste was unloaded on the wharf

certain quantities of the beans and rice were stick-

ing to the straw matting of the bales—will you

state whether or not that would in any way increase

the danger of spontaneous combustion or the heat

H;hat would be generated?

A. I think they would liave practically no effect.

Q. (By Mr. KORTE.) This waste silk is classi-

fied as a nitrogenous matter, is it not, Mr. Barrier?

A. Yes, silk is a nitrogenous material.

Q. Beg pardon?

A. I say silk is a nitrogenous material, both raw

and finished.

Q. (By Mr. LYETH.) What division of nitro-

genous matter does it fall mider?

A. What division?

Q. Yes. A. I don't know just what you mean.

Q. Is it a protein or nitro-cellulose ?

A. Well, it is not either. Nitro-cellulose, of

course, is a chemical produce, it is not a natural

product, and becomes nitrogenous simply because

part of the nitric acid group has been introduced

into the material; but I should say that it belonged

to neither of those classes. It certainly is not a

nitro-cellulose, because it is not cellulose and it has

none of the nitro group in it, and it contains no

proteins.
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Q. Are you familiar with garbage tankage?

A. Yes. [206]

Q. Does garbage tankage contain oils?

A. It does to some extent.

Q. Does the presence of oils in garbage tankage

produce any tendency to spontaneous combustion?

A. It does; under some certain conditions spon-

taneous ignition of that material does occur, and

that is undoubtedly due to combination of fer-

mentation and the presence of oxidizable oils.

Q. Does the combustion, if it exists in that com-

modity, result from fermentation alone?

A. I should say not.

Q. What happens?

A. The fermentation undoubtedly is the primary

cause that starts the action and raises the tempera-

ture to a point where the oxidation of the oils takes

place quite rapidly. That is, it is possible that with

the amount of oil present and the nature of the

oil, that in itself, if the temperature were not pre-

viously raised, the fermentation would not result

in spontaneous ignition.

Q. Then it is the combination

—

A. It is the combination.

Q. —of fermentation and oxidation of the oils ?

A. That is, oxidizable oils ore very much more

subject to spontaneous ignition if the temperature

is raised externally from some other cause.

Q. (By Mr. KOETE.) Those are vegetable oils in

tankage, are they not?

A. Both vegetable and animal. You get animal

oils in tankage too.
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Q. But principally vegetable oils?

A. Well, it would depend largely upon the char-

acter of the tankage, naturally. If there is as much

refuse in it as there is in some garbage there would

be a large proportion of the animal oils. [207]

Q. (By Mr. LYETH.) What happens in the case

of hay wet—or straw ?

A. In the case of hay, which probably can ignite

spontaneously, fermentation processes take place

and develop a temperature whi(^h is high enough to

convert the material into what is known as pyro-

phoric carbon—results in the fonnation of pyro-

phoiic carbon, which is a foim of carbon or char-

coal produced at low temperature—at comfortably

low temperature. We have similar action, or rather

the formation of this same material, pyrophoric

carbon, when a steam-pipe comes in contact with

wood. There is no question but what experience has

demonstrated that fires may result from contact of

steam pipes with wood, and although the tempera-

ture of the pipe and the steam is much below that

necessary to result in igiiition.

Q. (By Mr. KORTE.) What temperature, Mr.

Barrier ?

A. Even with low temperature steam, 218 to 220

degrees, just three or four pounds pressure of steam

is enough under favorable conditions to cause it.

This pyrophoric carbon formed at low temperature

has the property of absorbing oxygen of many times

its owQ volume. Something like 150 to 200 times

its own volume of oxygen can be absorbed and con-

densed in the pores of the material, and under

those conditions spontaneous ignition occurs. So
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that in the case of hay the fermentation is not the

direct cause, but it does convert the material into

a carbonaceous mass which absorbs oxygen and ig-

nites spontaneously. The bacteria themselves could

not exist at the temperature at which ignition takes

place; they would die before that point is reached.

Q. Is it customary to put salt in hay in order to

check any tendency to spontaneous combustion?

A. I wouldn't say it is customary; I don't think

it is customary, but it is done. I have known of

its being done for that purpose. It does have that

result in retarding fermentation [208] and keep-

ing of the hay.

Testimony of George E. Corey, for Plaintiff.

And to further prove the issue on the plain-

tiff's part, GEORGE E. COEEY was called as a

witness and gave the following testimony:

Q. (Mr. LYETH.) Mr. Corey, what is your

business? A. I am a cargo surveyor.

Q. Are you what is commonly known as a marine

surveyor %

A. Yes, but I handle cargoes only; not hulls.

Q. How long have you been cargo surveyor ?

A. I have been at this work off and on since

1906, either working for the average adjusters,

or surveying cargoes since 1906.

Q. By whom are you employed at the present

time ? A. At the present time ?

Q. Yes.

A. I am employed by various people. Shall I

enumerate them?

Q. Please.

A. I am surveyor for the Admiral Line; for the

Osaka Shosen Kaisha.
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The COURT.—Here at this port ?

A. Yes, at Tacoma; yes, sir.

Q. Proceed.

A. A. M. Gillespie, operating the Swain & Hoyt
Fleet.

Q. Is the Osaka Shosen Kaisha the o^vner of the

''Canada Maru"? A. Yes.

Q. Is that company associated with the Chicago,

Milwaukee & St. Paul in the through transporta-

tion?

A. Yes, sir—the connection for the overland

cargo.

Q. Were you subpoenaed to appear here, Mr.

Corey? A. Yes, sir. [209]

Q. Did you see the cargo in the "Canada Maru"
when she went ashore at Cape Flattery?

A. Not when she went ashore.

Q. After she went ashore?

A. I saw the cargo when it arrived at Tacoma.

Q. And what connection did you have with the

cargo ?

A. I was appointed as cargo surveyor by the

ship owners.

Mr. KORTE.—You are speaking of the entire

cargo ?

The WITNESS.—Yes, sir, for the interest of

all concerned.

Q. (Mr. LYETH.) And were you appointed

general average surveyor by the ship owner?
A. Yes.

Q. Did you see the cargo of Canton steam silk

waste that was damaged in the "Canada Maru"?
A. Are you speaking of any particular interest?

Q. I am speaking of the interest of the American
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Silk Spinning Company. A. Yes, sir.

Q. What did that cargo consist of?

A. One thousand bales covered by four bills of

lading, stowed in No. 1 hold—lower hold.

Q. Were they of two grades'?

A. I don't know.

Q. Will you relate when the vessel arrived here

and what she did?

A. Arrived in Tacoma, you mean?

Q. Yes, arrived in Tacoma.

A. She arrived in Tacoma the 7th day of August,

1918, I think that was the year. She went im-

mediately to the Todd Drydock in Tacoma, or at

Tacoma—and we put her on the ways, or on the

drydock rather, and she was off, after patching her

up, she was off on the 10th day of August, if my
recollection serves me right [210] we started to

discharge the cargo at 8:30 A. M. on August 10th,

and we continued to discharge it until about 11:30

of the 10th, and the vessel began to take water

so fast that the hull surveyors were afraid that she

might sink at the dock and they ordered her back

on the drydock, and she stayed on the dock all

day of the 11th and she arrived back at the Mil-

waukee dock, I think about 9:00 P. M. of the 11th,

Q. About 9:00 P. M.? A. Yes.

Q. And then?

A. And she laid there all night and began to

discharge about 8:00 A. M. of the 12th; that is

my recollection.

Q. Did you see this Canton steam silk waste con-

signed to the American Silk Spinning Company?
A. Yes.

Q. Where did you see it?
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A. In the No. 1 lower hold.

Q. Did you see it on the dock ?

A. Oh, yes, yes.

Q. Did you examine it? A. Yes.

Q. When did you examine it, approximately?

A. You want the date?

Q. Well, approximately.

A. It was along—I can't tell you the date we
began to discharge that, but I think that stuff

began to come out on the 12th and I had—I ex-

amined it from the time they started to discharge

until they put it in the ears, at various times.

Q. Will you describe its condition?

A. As it was on the dock ?

Q. Of the silk waste. [211]

A. The silk waste was taken out of the ship and

placed on a platfomi between two sheds. There

was an oil-shed and a freight-shed. We stood

the bales on end so that they would drain and

those bales were covered over with rice and beans

and tea and various stuff; commodities that had
broken loose in the hold. After we stowed them
on deck, or on the dock, rather, they were warm;

after they had laid there a little while, as all

cargo does—all cargo that is wet will get waim,
of all descriptions—then I turned the hose on it.

Q. Did you afterwards see it loaded in refriger-

ator-cars? A. Sir?

Q. Did you afterwards see it loaded on the re-

frigerator-cars ?

A. Yes; I saw them loading at times. I was not

there all of the time.

Q. Well, there were refrigerator-cars brought

on the dock?
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A. Tliey were brought down to the dock in the

neighborhood of the waste silk.

Q. And did you see the silk in the refrigerator

cars'? A. Yes, sir.

Q. What was its condition; did you examine it?

A. The condition when I saw it was in the same
condition as it lay on the dock,—warm.

Q. Was it heating to any alarming degree?

A. No, sir.

Q. Was it heating any more than any other

cargo that has been wet that you have had experi-

ence with?

Mr. KORTE.—I object to that method of com-

parison. Let him tell how it was heating, as far

as it can be done. We do not know how these other

cargoes were being heating or what kinds of car-

goes they were.

Q. Will you state, Mr. Corey, what experience

you have had with [212] wet cargoes? Give

the Court some idea of what cargoes you had to do

with.

A. It is rather hard to do that. I have been in

this work so long and I have been in a gTeat many
cases of wreck. For instance, I was on the "Shinyo
Maru" that arrived about a year afterwards, and
she was in the same condition. We had a great

many hundreds of bales of burlap discharged from
her and they were in a very heated condition

—

more heated condition than the waste silk.

Q. Was that forwarded?

A. No, that was sold.

Q. Was there any danger, in your estimation, of

spontaneous combustion ?

A. No, sir, none whatever.
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Mr. KORTE.—I don't think that has anything

to do with showing how hot this was—what burlap

might do or how it might get hot.

The COURT.—We are concerned with waste silk

in this case.

Q. (Mr. LYETH.) Did this waste silk of the

American Silk Spinning Company heat as much
as burlap?

A. I would say it did not; no, sir; burlap heats

about as much as any commodity I ever dealt with.

Q. Does it heat as much as beans or rice that

has been wet? A. Well, I w^ould say so.

Q. From your experience in handling damaged
cargoes, Mr. Corey, will you tell the Court whether

or not, in your opinion, the damaged silk waste

of the American Silk Spinning Company was in

any way dangerous to transport across the continent

in refrigerator-cars ?

A. (Tuniing to the Court.) Your Honor; if it

had been my silk I [213] would have sent it for-

ward immediately. As a matter of fact, I ordered

the stuff in the cars—recommended it to go for-

ward.

Q. Did you hear anything about its refusal

—

about the railroad refusing to forward it?

A. Yes.

Q. Did you see or talk with Mr. Wilkinson?

A. I talked with the gentleman whom I have been

told since his name was Wilkinson—I didn't know
at the time what his name was.

Q. Will you state what happened?
A. I was standing in the vicinity of the silk and

this gentleman was standing about the same dis-

tance from me that you are standing from me, and
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he walked up to me and he said: "That silk can't

go." And I says: ''WhyT' "Well," he said, ''it

might burn up the cars—it might burn up the

depot; it might burn up the railroad property."

And I says, "Mister," I said, "the Germans might

come over here and shoot us all up, but they are

not going to do it, and neither will that silk burn

up the cars, and I am very much surprised to have

you hold that silk here."

Q. Did you feel the bales of silkf

A. Yes, sir.

Q. Did you feel them on the day that you had
the conversation with Mr. Wilkinson?

A. Yes.

Q. Please describe their condition.

A. The silk was warm; about as warm as cotton

goods would get—piece goods. Very often we have

piece goods, bolts of cotton that get warm; and
the silk was just about the warmth that cotton

goods would show in a case of this kind.

Q. You mean by that, those manufactured cotton

goods?

A. Yes, manufactured in bolts. [214]

Q. In the fabric?

A. Yes; but not such a degree of heat as burlap

will hold.

Q. Had the bales been washed down at intervals

when you had this conversation with Mr. Wilkin-

son? A. Yes; we had the hose on it.

Q. Had the beans and stuff been washed off?

A. Yes, some of it—^we could not get it all off.

Q. Were there any fumes coming off?

A. No, sir, not to my knowledge.

Q. Any ammonia fumes?
;
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A. No, sir. Waste silk will show ammonia fimies

if it is confined, if it is wet.

Q. Did the men in loading the bales on the re-

frigerator-cars experience any difficulty with

ammonia ?

A. No, sir, not to my knowledge.

Q. Did you hear any difficulty of that kind about

that? A. Not to my knowledge, no, sir.

Q. How many times were you around, Mr. Corey ?

A. Until the cargo was discharged and for

months afterwards.

Q. Were you there every day while the cargo

was being discharged?

A. While being discharged?

Q. Yes.

A. Oh, yes, I was there night and day.

Q. Night and day? A. Yes.

Q. So that you had plenty of opportunity to see

this cargo all of the time? A. Yes.

Q. Did it at any time show any signs of undue

heating so as to cause alarm from spontaneous com-

bustion? A. No, sir. [215]

Q. In your mind?
A. No, sir; not in my mind; none whatever.

Q. Do you linow whether this silk was unloaded

from refrigerator-cars after you had your con-

versation with Wilkinson?

A. The silk was unloaded, but at that time it

had been turned over to the underwriters and I

dropped that part of the work.

Q. You did not have anything to do with that ?

A. I had lots of other work to do, and Mr. Taylor

took charge of that. In the meantime, I had
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recommended the silk to go forward, as the cargo

surveyor.

Q. Or as the general average surveyor?

A. Yes.

Q. Do you know whether or not or what was
done with it after it was unloaded from the re-

frigerator-cars ?

A. Yes, sir; the silk eventually was taken to the

Pacific Oil Mills.

Q. Was it loaded again in cars'?

A. It was loaded in cars ; I think boxcars.

Q. Loaded in boxcars? A. Yes.

Q. Do you remember the datet

A. No, I do not. It was some time afterwards,

though.

Cross-examination by Mr. KORTE.
Q. You, of course, when the ship first came in,

went on board of her? A. Yes, sir.

Q. And you w^ent down into the hatches?

A. No, sir, it was too wet.

Q. Why didn't you go down into the hatch

where the silk was located? A. Too wet. [216]

Q. Well, how did the man get it out of the hatch ?

A. How did they?

Q. How did the men get it out of the hatch ?

A. Well, in the ordinary manner.

Ql How—what way?
A. In the ordinary manner with the slings.

Q. What do you call the ordinary manner?
A. With the slings.

Q. Well, how did they get the bales into the

slings ?

A. The hold was submerged. This silk was
practically submerged. It might have been a foot
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out, and they worked down from bale to bale, and
we had pumps on board the ship sucking out the

water.

Q. Then there were men down in the hatches?

A. Yes.

Q. But you said you did not go down?
A. No, sir.

Q. Why didn't you go down?
A. I had no reason to go down.

Q. Why; were you not looking over the cargo?

A. Yes; I could see all I wanted to see from the

top side.

Q. And it looked pretty bad to you ?

A. It looked very bad.

Q. And as the men were bringing it out of the

hold were you there constantly? A. No, sir.

Q. Or off and on?
A. I was there from time to time in different

parts.

Q. So that you know what was going on pretty

near, in the relation to bringing this stuff out of the

hold? A. Yes.

Q. Of course it took some time to get it out; it

was not brought out in one day? [217]

A. I don't remember. It might have been taken

out in one day, but I think they were two days

getting that hold discharged—there was other

stuff in that compartment.

Q. And as the men were taking it out you would

keep the water up as far as possible so that there

would not be too many bales exposed at one time?

A. I don't know about that.

Q. Well, how much do you know about this

—

you said that you were around there? A. Yes.
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Q. Then you did not pay any attention to it at

all, or to them getting those bales out of the hold?
A. They took the hales out of the holds by means

of slings—that is the stevedore's business and not
mine.

Ql I imderstand that, but I am trying to get at

your knowledge
;
you said you were around the ship

all the time and you knew what was going on?

A. Yes.

Q. Now, did you see them bring the bales out

of the hold at any time?

A. I saw them taking the bales out of the hold

by means of the slings and the nets.

Q. And there were men down in the hold?

A. Yes.

Q. And you were there, were you, when they

brought those men out suffocated and overcome by

the fumes ? A. On this ship ?

Q. In taking the bales out of the ship?

A. No, sir, I never knew anything about that.

That is news to me.

Q. Were you there when the men were unloading

the two cars that were loaded on this dock, of

waste silk; were you there when they unloaded

them? [218]

A. You mean the refrigerator-cars?

Q. Yes. A. No, sir, I was not.

Q. Were you there when they were loading them ?

A. Yes, sir.

Q. But not when they were unloading them?

A. No, sir.

Q. Nor when they were loading them up in the

boxcars ? »
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A. I may have been in the vicinity, but I didn't

see them unloading the silk. Mr. Taylor was in

charge of that at the time and I had no more to

do with it.

Q. But, at any rate, when they did put it on the

dock, they kept it wetted do^vn constantly?

A. Yes.

Q. And when the silk was in those two refriger-

ator-cars, pending the deteiTQination of whether

it should go on or not, they kept it wetted down

in there, didn't they?

A. I did not; no, sir.

Q. I did not ask you whether you did—but you

said you were around there. A. Yes, I was.

Q. Well, did you see that they were wetting it,

or see them wetting it?

A. I don't remember whether they wetted those

cars down or not.

Q. But they kept them wetted down out on the

—

A. —on the dock.

Q. And they did that, of course, to keep the heat

down ?

A. I ordered the stevedores to keep that stuff

wet.

Q. And that would have to be done if it went

on East to Providence—constant wetting down, to

keep it from heating?

A. I am not a silk man. [219]

Q. How did you say that it ought to be shipped

then—you say that you are a cargo surveyor?

A. Yes.
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Q. And what do you mean by that?

A. I don't understand you.

Q. What do you mean by a cargo surveyor, that

title which you said you had?

A. You want me to describe what I do?

Q. I want you to describe yourself—you said

you are a cargo surveyor and I don't know what

it means; do you?

A. You are a lawyer and you ought to know as

a lawyer.

Q. Perhaps I should, but let us get the benefit

of your knowledge, which seems to be considerable

—what do you mean by cargo surveyor?

A. In the case of a ship going ashore—I am
speaking of this case here

—

Q. Yes.

A. —it is the practice to have a man to stand

by and make recommendations in regard to the

sound and damaged cargo; and that is what I was

there for. In my opinion, if the stuff is in shape

to go forward, and will bear the freight charges,

and from my knowledge of the work I think it will

stand the transportation, and there is no danger of

damage, I order the stuff forwarded.

Q. Then it is your duty to determine how a

given cargo will ride without damaging itself or

damaging other property?

A. Not wholly ; no, sir. I had to consult with the

underwriters and the man who owns it.

Q. Then your opinion would not be worth much

as to whether this cargo was fit to ship across the
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continent? A. I think it would.

Q. Well, then, how would ship, or did you ex-

pect to ship this cargo to Providence, Rhode Island ?

[220]

A. Well, this cargo—Mr. Taylor arranged to have

this cargo

—

Q. I don't want Mr. Taylor's arrangements; I am
asking you for your personal knowledge on the

subject, as to how you expected to ship that cargo

to Providence, Rhode Island.

A. You want to put me in the place of the silk

owner ?

Q. I want to put you in the place of the cargo

surveyor.

A. If I had owaied that silk

—

Mr. KORTE.—If your Honor please, I do not

care to have the man arguing with me.

Q. I am asking you what you would do.

A. I would put that silk in the car and I would

have kept it wet at stations, if it was possible ; then

I would have sent a man along with it, or perhaps

two men.

Q. For what purpose?

A. For wetting it down, if the railroad company

could give me the water.

Q. If you didn't get the water, what then?

A. Then I would have to let it go through as we

usually do. There was no danger of burning up

anything.

Q. You think it would not burn up at all if it

went through without wetting?



American Silk Spinning Company, 251

(Testimony of George E. Corey.)

A. Not in my opinion.

Q. Of course, you are not experienced at all

in spontaneous combustion, are you? A. No.

Q. Did you have any occasion to come in contact

with it ever ? A. I never saw any.

Q. What is spontaneous combustion?

A. I don't know, sir; I can't say; I am not tech-

nical.

Q. Then when you say this article was not subject

to spontaneous combustion, you didn't know what

you were talking about ?

A. Not spontaneous combustion. [221]

Q. It is a subject that you don't know anything

about—very well; anyway, let us get back to the

cargo. There was in the hold of this ship beans

and rice and I don't know what all, was there not?

A. Well, you have a cargo plan there.

Q. All right; I will show you the cargo plan and

I will ask you to state whether or not that repre-

sents the "Canada Maru" as it came in, Mr. Corey,

to Seattle, with the various cargoes located in the

hold of the ship ?

A. It is three years ago, you know.

Q. Here is the plan (showing plan to witness).

A. Yes, sir. This is the plan of the "Canada

Maru," Voyage 32, eastbound.

Q. That will be Defendant's Exhibit No. 19; that

shows the plan of the ship? A. Yes, sir.

And thereupon, the defendant offered in evidence

a diagram or plan of the ship, which was received

in evidence and marked "Defendant's Exhibit No.
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19," and said exhibit is transmitted to the Circuit

Court of Appeals with all of the other original

exhibits.

And thereupon, the defendant offered in evi-

dence a copy of the ship's log. The same was re-

ceived in evidence and marked *' Defendant's Ex-

hibit No. 20," and the same is transmitted to the

Circuit Court of Appeals with all of the other

original exhibits.

Q. Now, there was in that ship rice, wool, oil,

raw silk waste, sugar, tobacco, tea, beans and vari-

ous cargoes?

A. Was there tea in the No. 1 hold?

Q. Well, it w^as in the ship's hold.

A. In No. 2 was the tea. [222]

Q. And the water got into all of the hatches?

A. No, sir.

Q. In what ones?

A. The No. 1, No. 2 and No. 3. There was about

six or eight feet of water in the No. 3 and I should

judge sixteen feet in No. 2 and perhaps eighteen

or twenty feet in No. 1—it came up to the 'tween-

decks, to the bulkhead between.

Q. And the No. 1 and the No. 2 would be here

(pointing)? A. Yes, sir.

Q. I mil mark that.

A. It is marked there—and here is the bulkhead.

Q. And the silk waste involved here was con-
tained in hatch No. 1 ?

A. Yes, sir; that is my recollection.

Q. 948 bales?
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A. Yes, sir; or there might have been some in

other places, but the bulk of the shipment was in

No. 1.

Q. And where was the hole stove in the ship?

A. It was right along in the forward end near

hatch No. 1.

Q. Near the rice and the other commodities, and

the teal

A. She was holed in various places under No. 1

and No. 2—the rivets were gone.

Q. What I want to get at is, that the rice and

the tea and the beans that came out of these hatches

were also wholly saturated by the seawater.

A. Yes, in No. 1 and No. 2, up to the 'tween-

decks.

Q. So much so that you dmnped them into the

Sound? A. We dumped some tea eventually.

Q. Well, didn't you dump beans?

A. No; I think they were sold.

Q. And the rice?

A. They were put on scows and sold. [223]

Q. Well, none of it was sent forward?
A. Not any of the watersoaked stuff, no, sir-

it was unidentifiable—we didn't know whose it

was.

Q. You made the statement that the men did
not complain while loading?

A. Not to my knowledge.

Q. And when you spoke of the loading of the
cars, did you have in mind the refrigerator-cars?

A. Yes, sir; two or three refrigerator-cars; I
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don't remember whether it was two or three cars.

Q. The record shows that it was two,—anyway,

it was the refrigerator-cars. A. Yes.

Q. Of course, at that time you took the bales,

the first ones that came out of the hold, and they

had been sprinkled down and wetted down and

cooled when they were loaded into the refrigerator-

cars, as much as you could cool them?

A. They were cooled and washed. Silk of this

nature won't flame.

Q. How do you know it won't flame?

A. I have tried it with a match.

Q. You mean that you can't light it and get a

blaze? A. No, sir.

Q. But it will burn? A. It will char.

Q. That is what I mean by burning—you are

not trying to become an expert on spontaneous com-

bustion, are you—you do not know what causes it,

or what causes ignition at all, or an}i:hing about it,

and when you said that you recommended this to go

forward, you, by merely looking at it, thought it

ought to ride?

A. The same as any other cargo of a like nature.

Q. What other cargo which would be of a like

nature, do you have in mind? [224]

A. I spoke of cotton goods, for one thing.

Q. You think that cotton is of a like nature—that

the component parts of cotton are the same as the

component parts of silk?

A. I am not a chemist, I don't know.

Q. It is just your ordinary common knowledge;
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you are estimating or assuming that cotton is the

same as raw waste silk?

A. I mean cotton as an illustration only.

Q. And while you know that cotton will heat,

you say it will not burn—you have never known it to

bum?
A. I never knew of a case of spontaneous com-

bustion occurring in a damaged cargo by being wet

like this.

Q. Did you ever hear of a hay stack burning up?

A. Yes.

Q. Have you ever lived on a farm?

A. No, sir, not on a farm—I have been to sea a

long time.

Q. This stuff is a good deal like the fibre of the

hay? A. I don't know.

Q. You don't know anything about that—well,

that is all.

Redirect Examination.

Mr. LYETH.—Just one question.

Q. Some of the cargo was jettisoned to lighten

the ship? A. Yes,

Q. To get her off?

A. Yes; there was quite a lot of stuff jettisoned.

Q. And were the beans and the rice, which you

stated were unidentifiable, in the No. 1 hold?

A. It was identifiable only in a general way by the

bills of lading, but the marks were gone and the

bags burst by the swelling of the contents.

Q. And they were floating around?

A. Oh yes; we took it out in buckets. As a
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matter of fact, when [225] we had the ship on the

ways the first time she was so heavy we could not

lift her with the weight of the water, and the beans

and rice from those broken packages were running

out on the decks, and many hundreds of pounds

ran out through the broken places in the ship's

bottom.

Testimony of Frank G. Taylor, for Plaintiff

(Recalled).

And thereupon, to further prove the issue on the

plaintiff's part, FEANK G. TAYLOR was recalled

and gave testimony as follows:

Q. (Mr. LYETH.) Mr. Taylor, on August 12th

when you made the arrangement with Mr. Cheney

regarding the forwarding of this silk, did Mr.

Cheney say anything to you about the time it

would take to forsvard the silk by silk train service ?

A. I asked Mr. Cheney how long it would take

for the silk to get to Providence by silk train service

and he said six days.

Q. (Mr. KORTE.) Of course, you did not know

and do not know yourself how long it would take?

A. I did not.

Q. As to whether that was the schedule time or

not? A. I did not,

Q. You were merely inquiring for infoiTnation

of him as to the probable time it would take?

A. Yes.
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And to further prove the issue on the plaintiff's

part, the deposition of RUS'SELL WEEKS HOOK
was introduced and read in evidence in connection

with the following stipulations:

IT IS STIPULATED that the copy of the in-

surance policy referred [226] to in the pleadings

and the copies of the receipts of moneys received

thereunder, furnished by the plaintiff to the at-

torney for the defendant, may be used on the

trial as evidence in lieu of the original policy and
receipts, subject to objections other than that they

are not the originals.

It is stipulated that No. 1 Canton steam silk waste

and No. 2 Canton steam waste are recognized stan-

dard grades in the handling and marketing of waste

silk, and that the samples of each of said grades of

Canton steam waste furnished by the plaintiff

to Mr. Hook and Arthur D. Little, Inc., and to the

defendant are practically identical with the com-

modities the subject of this suit.

It is further stipulated that uncertified copies of

any tariffs, rules and regulations, classifications and

rules of the Interstate Commerce Commission gov-

erning freight or commodities for shipment such as

are involved in this suit may be used upon the trial

in evidence in lieu of certified copies, subject to

objection other than that the same are not certified.

(By Mr. LYETH.)
Q. What is your full name"?
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A. Russell Weeks Hook.

Q. What is your occupation, Mr. Hook?

A. Chemist.

Q. Will you state briefly what your training and

experience has been as a chemist ?

A. I am a graduate of the Chemistry and Dyeing

Department of the Lowell Textile School, Lowell,

Mass.
;
graduated in the year 1905 and in the follow-

ing fall I went back as instructor in the Chemistiy

and Dyeing Department of the same school. I re-

mained there for approximately three years. At

the end of that period I was connected with a dye-

stuff concern, engaged in selling and manufacture

[227] of dyestuffs and various chemicals used in

the textile industry. Li the year 1908 I became

associated with Arthur D. Little, Incorporated,

and have been with him up to the present time,

covering a period, I believe, of about twelve years.

My work with Arthur D. Little, Incorporated, has

been very broad, covering all fields of analytical

work, and I have devoted a great deal of time to

research work, pertaining specially to the textile

industry. At the present time I am in charge of

the textile department for Arthur D. Little, Incor-

porated, and a great proportion of my work is

outside work in the plants and of a practical nature.

Q. Are the plants you refer to textile plants?

A. Textile plants.

Q. In New England?

A. Well, chiefly in New England; yes.
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Q. Have you, Mr. Hook, at my request, conducted

any experiments with Canton steam waste of the

grades known as No. 1 and No. 2? A. I have.

Q. Especially with respect to the question

whether or not it is liable to spontaneous combus-

tion? A. I have.

Q. Where did you obtain the samples of No. 1

and No. 2 Canton waste with which you conducted

the experiments?

A. From the American Silk Spinning Company
of Providence, Rhode Island.

Q. The plaintiff in this case. Do you know what

the chemical analysis of silk waste is?

A. I have made a chemical analysis of two grades

of Canton steam silk waste designated as grade No. 1

and grade No. 2. The results of my analysis are

as follows: No. 1 silk: Boil-off test: Loss to 1

per cent neutral soap [228] solution at 203 degrees

Fahrenheit, 34.5 per cent.

For No. 2 silk,

—

Q. Just let me interrupt there. Would you ex-

plain what that means, Mr. Hook ?

A. This boil-off test is a test similar that they

make in the mills for removing the silk gum, and

the figures shown under this determination in my
analysis represent the approximate amount of

natural impurities of silk gum present in these two

grades of waste silk.

Q. And No. 1 is what? A. 34.5 per cent.

Q. And No. 2?

A. 41.2 per cent. The next determination: Ether

&
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extract : Oil, waxy or fatty matter ; that is 1 per cent

for the No. 1 silk, sixty-five one-hundredths of one

^er cent for the No. 2 silk. Either extract shows

the amount of oily, waxy or fatty matter present in

those two grades of silk.

Eaw silk or silk waste has an approximate com-

position of two-thirds actual silk fiber and one-third

^of silk gum. In addition to these, there is present

in all raw silk small amounts of oily, waxy and

fatty matter, as well as pigmentary matter or

natural coloring matter. From the above analysis

No. 2 silk contains a somewhat greater percentage

of silk gum, namely, 6.7 per cent. No. 2 silk

—

Q. That is, 6.7 per cent more gum than No. 1

contains ?

A. More than No. 1. No. 2 silk was found con-

siderably darker in shade than No. 1 silk.

Q. Will you describe, Mr. Hook, exactly what

experiments you conducted, giving in some detail

exactly what you did and describing your appar-

atus?

A. In starting out my experiment woi'k with

these two grades of [229] silk I first procured

sufficient quantity of ocean water. This ocean water

was procured at a point well down Boston Harbor

to avoid any chances of pollution due to industrial

waste or sewage. The first experiments were more

of preliminary tests for the purpose of determining

just how these No. 1 and No. 2 silk wastes acted

when wet with sea water and allowed to stand for

a considerable period of time under normal room
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temperatures, which, at the time these tests were

conducted, ranged from 65° to 75° Fahrenheit. I

found upon wetting the two grades of silk waste

with ocean water that at the end of approximately

24 hours fermentation set in and considerable

amount of ammonia gas was evolved by the ferment-

ing silks. Tests were then conducted with the two

silk wastes by first wetting them with ocean water

and placing them in an insulated wooden chest with

chemical thermometers. The chest referred to in

these tests is nothing more than a small-sized ice

chest properly insulated and lined with zinc, the

chest having the approximate inside ditnensions,

eighteen inches wide, two feet deep, two and a half

feet to three feet long, provided with a close-fitting

and insulated cover.

Q'. How did you place the thermometer?

A. The thermometer was embedded in the silk so

that its bulb did not reach below the bottom of the

silk. That is, at all times the bulb of the thermome-

ter was embedded in approximately the center of

the silk waste packed in the chest.

Q. About how much silk waste did you put in

the chest?

A. Approximately seven to ten pounds of silk

waste were used in these tests.

Q. On what did you place the silk waste?

A. In our first test, conducted in the so-called

insulated chest, the silk was supported on wooden

grids, leaving an air space under the silk of about

four to five inches. The chest was [230] closed



262 James C. Davis vs.

(Deposition of Russell Weeks Hook.)

and the date the test was started was recorded, and

also temperatures on various dates. And the re-

sult of the temperatures recorded in the test con-

ducted with No. 1 Canton steam silk waste wet with

ocean water is as follows

:

This test was started October 8th, 1920. The

room temperature at the time the test was started

was 64.4° Farhrenlieit. The temperature of the

silk in the chest was 66.2° Fahrenheit. The room

temperature is the temperature of the room in which

the chest was located during the tests.

Q. In other words, you had two thermometers

—

is that right? A. Two thennometers.

Q. One inside the silk and one in the room?

A. In the room.

Q. Where the chest was located?

A. That is it. The result of the test was as

follows

:

Date.

10/ 8/20

Temperature
of Room.

Degrees Fahr.

64.4

Temperature of

Silk in Cost.
Degrees Fahr.

66.2

Increase of

perature of

oviv Room
perature.

Degrees F..!

Tem-
Silk
Tem-

ir.

1.8

10/ 9/20 66.2 86.0 19.8

10/11/20 64.4 71.6 12

10/13/20 60.8 68.0 7.2

10/14/20 63.5 67.1 3.6

10/15/20 66.2 69.8 3.6

10/16/20 66.2 70.7 4.5

10/18/20 63.5 68.0 4.5

10/21/20 71.6 75.2 3.6

10/22/20 66.2 73.4 7.2

10/25/20 63.5 67.1 3.6
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This test covered a period from October 8th to

October 23d, and the greatest difference in temper-

ature recorded between the temperature of the silk

in the chest and the room temperature was on

October 9, when the silk in the chest showed a

temperature of 86° Fahrenheit and the room temper-

ature this date was 66° Fahrenheit, showing increase

in temperature of silk over room temperature of

20° Fahrenheit. [,231]

The next test conducted was with No. 2 silk

waste. This test was conducted the same as test

previously described with No. 1 silk waste. The

results of the test are as follows

:

Date

11/17/20
Time

11.30 A. M.

O C 03

73.4

o .2 +^-
ig

Increase in

B'^ S . Temp, of Silk

S S O ^ over Room Temp.
^ p Degs. Fuhr.

71.6 1.8 below room
u

4.00 P. M. 71.6 73.4 1.8 above

11/18/20 8.30 A. M. 69.8 93.2 23.4

9.45 A. M. 68.9 93.2 24.3

10.25 A. M. 69.8 95.0 25.2

11.00 A. M. 69.8 100.4 30.6

11.45 A. M. 69.8 102.2 32.4

12.30 P. M. 70.7 100.4 29.7

12.55 P. M. 69.8 104.0 34.2

1.30 P. M. 69.8 105.8 36.0

2.00 P. M. 69.8 104.0 34.2

2.30 P. M. 71.6 104.0 32.4



264 James C. Davis vs.

(Deposition of Russell Weeks Hook.)

Date

Increase in

Temp, of Silk

over Room Temp.
Time p p,

^^'^ O Degs- Fahr.

3.20 P. M. 71.6 102.2 30.6

= 2- tx E — — be
-^ X ii rr. ^ 9H (^ E-

4.15 P. M. 71.6 104.0 32.4

5.00 P. M. 73.4 107.6 34.2

11/19/20 9.00 A. M. 69.8 95.0 25.2

11/20/20 9.00 A. M. 69.8 &1.2 14.4

11/22/20 9.00 A. M. 62.6 71.6 9.0

11/23/20 9.00 A. M. 68.0 77.0 9.0

11/24/20 9.00 A. M. 66.2 77.0 10.8

11/26/20 9.00 A. M. 68.0 73.4 5.4

11/27/20 9.00 A. M. 69.8 80.6 10.8

11/29/20 9.00 A. M. &1.4 77.0 12.6

This test was started on November 17, 1920, 11.30

A. M., and was concluded on November 29, 9 A. M.

The greatest difference in temperature of the silk

over room temperature was recorded at 1 :30 P. M.

on the 18th of November, the room temperature at

this time and date being 69.8 Fahrenheit. The

temperature of the silk in the chest at this time and

date was 105.8° Fahrenheit, showing the tempera-

ture, of the silk exceeded the temperature of the

room by 36° Fahrenheit.

Further tests were conducted with approximately

seven to ten pound samples of silk wastes 1 and 2.

These tests were also conducted in the above de-

scribed insulated chests. They were carried out

as follows: The silk was first wet with [232]

ocean w^ater, placed in the insulated chests, allowed



American Silk Spinning Company. 265

(Deposition of Russell Weeks Hook.)

to ferment until no further rise in temperature of

the silk in the chest was noted. The silk was then

heated by the means of introducing artificial heat

into the insulated chest. This was carried out by

introducing an electric bulb into the bottom of the

chest underneath the silk, which was supported on

grids. The electric bulb was attached to the ordi-

nary electric current supplied in our building. The

wires connecting the light in the chest came through

a small opening in the bottom of the chest having a

diameter of approximately one inch. At the top

of the chest, approximately one inch below the cover,

there was another hole leading out of the back of the

chest, having a diameter of approximately one inch.

These two holes were both open during these tests.

The wires of the electric bulb were led through the

lower hole. A 100-watt and 110-volt nitrogen-filled

bulb was used in these tests. The result of the test

was, the temperature both of the room and of the

heated No. 1 silk waste in the chest were as follows

:

Date

11/1/20

Temperature
of Koom.

Degs. Fahr.

59.0

Temperature of Silk

in Cliest.

Degs. Fahr.

59.0

11/2/20 69.8 159.8

11/3/20 61.7 231.8

11/5/20 66.2 240.8

11/6/20 62.6 242.6

11/8/20 55.4 237.2

11/9/20 64.4 244.4

11/10/20 66.2 249.8
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Date TemT>erature Tempei-ature of Silk

of Room. in Chest.
Degs. Fahr. Degs. Fahr.

11/11/20 62.6 240.8

11/12/20 73.4 253.4

11/13/20 66.2 253.4

This test was started on November 1, 1920, and

concluded on November 13, 1920. The silk in this

test reached a maximum temperature of 253.4°

Fahrenheit.

Q. Have you the actual silk that you used in the

first test which you conducted with No. 1 silk waste

without any artificial heat? [233]

A. I believe I have. (Examining samples.) This

is No. 1.

Mr. LYETH.—I offer that in evidence.

Sample of No. 1 Canton silk waste used in fii-st

test offered and received in evidence and marked

"Plaintiff's Exhibit 10, Deposition of R. W. Hook.

Frank H. Burt, Notary Public." Said exhibit is

transmitted to the Circuit Court of Appeals with all

of the other original exliibits.

Q. Did you use the silk marked ''Plaintiff's Ex-

hibit No. 10" in the first test which you have de-

scribed? A. I did.

Q. And did you use the same silk in the last test

which you have described, with the bulb?

A. I did.

Mr. KORTE.—That is, the same kind of silk; he

didn't use the same exhibit?

Mr. LYETH.—No, the same silk.

Mr. KORTE.—Do you mean the same exhibit?

_j
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The WITNESS.—Yes.
Q'. In other words, you used this Plaintiff's Ex-

hibit No. 10 in your first test with sea water?

A. I did.

Q. Running from October 10

—

A. October 8th to October 23d.

Q. And when you observed no further rise in

temperature you then continued the experiment by

inserting the artificial heat by means of the bulb

with the same silk? A. The same silk.

Q. Did you follow the same method with respect

to the No. 2 waste?

A. The same method was followed with No. 2

waste.

Q. Have you the sample of the No. 2 waste with

which you conducted the experiment?

A. I have. (Producing sample.)

Mr. LYETH.—I offer that in evidence.

'Sample of No. 2 waste used in the above described

test offered and received in evidence and marked

''Plaintiff's Exhibit 11. Deposition of R. W. Hook.

Frank H. Burt, Notary Public." Said exhibit is

transmitted to the Circuit Court of Appeals with all

of the other original exhibits. [234]

Q. After you had observed no further rise in the

temperature of the No. 2 Canton steam waste, you

introduced the artificial heat by means of an electric

bulb in a similar manner that you did with No. 1 ?

A. I did.

Q. And will you now give the results of the ex-

periment with the artificial heat ?
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A. The results of these tests are as follows

:

I>ate

11/29/20

Temperature
of Eoom.

Degs. Fahr.

64.4

Teraperature of Silk

in Chest.

Degs. Fahr.

77.

11/29/20 68.0 122.0

11/30/20 68.0 149.0

12/1/20 75.2 131.0

12/2/20 64.4 127.4

12/3/20 55.4 181.2

12/4/20 75.2 190.4

12/6/20 68.9 201.2

This test covered a period of time from the 29th

day of November, 1920, to the 6th day of December.

The silk in the chest reached a temperature of

201.2° Fahrenheit on the 6th day of December.

Q. On any of these four tests that you conducted

did you observe any evidence or tendency in the silk

waste to ignite from spontaneous combustion?

A. I did not.

Q. Describe exactly what happened to the silk.

A. I noted in conducting these tests that after

the silk had been wet with ocean water, placed in

the insulated chest and allow^ed to remain in the

chest, at the end of a period of approximately

twenty-four hours fermentation started in and a

large amount of ammonia gas was evolved. There

was a slight heating of the silk. As the tests con-

tinued, the temperature decreased. This decrease

in temperature was only noted in the case where

[235] the silks were not heated artiticially. The

strong odor of ammonia persisted throughout the
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duration of all the tests. During the latter part of

the tests a very disagreeable odor of a putrefying

character was quite noticeable.

Q. Was that after you had introduced the artifi-

cial heat ?

A. That was before artificial heat was introduced.

That was when the silks were allowed to ferment m
the chest without the addition of any outside heat.

Q. Now, then, what happened after you had in-

troduced the artificial heat?

A. After artificial heat had been introduced in

these tests the odor of ammonia was still present

but not to such a marked degree. The odor of pu-

trefying matter disappeared to a considerable ex-

tent, and, in fact, at the end of the tests there was

practically no odor of a putrefying nature.

Q. What did you observe with respect to the silk

that was nearest to the electric bulb?

A. On examining samples of silk in the chest that

had been heated by means of electric bulb, it was

found, after the tests had been running for several

days, that the silk nearest the bulb in the chest in

many cases had been charred.

Q. What sort of grids did you have under the

silk?

Mr. KORTE.—What?
Mr. LYETH.—Grids ; slats.

A. When the tests were first started we attempted

to use wooden grids for supporting the silk in the

chest, and at the tim.e these wooden grids were

used an electric hot plate was used for heating in-
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stead of an electric bulb; but that was found to

produce too great a heat for these experiments, and

subsequent tests were conducted with electric bulb.

Q. What happened to the wooden grids? [236]

A. It was found on examining the wooden grids

that they had become badly charred, so much so

that two of the grids directly about the electric hot

plate had charred through and broken.

Q. Had the silk taken fire at any time while this

hot plate or the electric bulb was underneath?

A. The silk had not taken fire.

Q. (By Mr. KORTE.) Could you give the capa-

city of that hot plate?

A. At the present time I am unable to give you

the amount of heat generated by that electric hot

plate. Possibly I could get that figure for you.

Mr. KORTE.—Oh, just approximately.

Mr. LYETH.—Just approximately.

Mr. KORTE.—That is all we care for.

A. As an approximate estimation of the heat de-

veloped by the hot plate, I would state that it was

between 500° to 700° Fahrenheit.

Q. (By Mr. LYETH.) Did the silk nearest the

hot plate and the electric bulb disintegrate?

A. Disintegrate?

Q. The disintegrated or charred silk is shown on

Exhibit 10 by the orange red color? A. Yes.

Q. And on Exhibit 11 the same way? A. Yes.

Q. This is what you referred to by the disinte-

gration or charring? A. Yes.

Q. This disintegration or charring took place
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only in the immediate vicinity of the hot plate or

electric bulb—is that right? A. It did.

Q. Did the hot plate or bulb have the effect of

drying out the rest of the silk? A. It did. [237]

Q. The thermometer with which you took the

temperature of the silk at all times was in the cen-

ter of the mass? A. Not at all times.

Q. Where was it?

A. Taken at different parts of the silk.

Q. The temperature reached where the silk disin-

tegrated or charred was, I presume, greatly in ex-

cess of the temperature which you have recorded

there? A. That is true.

Q. The highest temperature recorded with the

artificial heat, which were, for No. 1, 253.4° Fahren-

heit, and for No. 2, 201.2° Fahrenheit, were obtained

with the thermometer in what position ?

A. Away from the center of the silk, or at places

not directly above the electric bulb.

Q. What was the purpose of introducing the arti-

ficial heat in your experiments?

A. The purpose of introducing artificial heat in

these experiments was to determine if there w^ere

present in the silk certain materials that with the

application of heat to them would result in produc-

ing chemical reactions that are of an exothermic

nature. An exothermic chemical reaction is a reac-

tion that evolves heat or gives off heat.

Q. What is the difference, Mr. Hook, between

fermentation and exothermic reaction?

A. The heat developed or produced by fermenta-
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tion is due to the action of bacteria, where in

straight exothermic chemical reaction the heat pro-

duced is due to straight chemical reaction.

Q. In other words, the fermentation is produced

by organic life in the silk—is that right ?

A. It is.

Q. And the exothermic reaction is a chemical re-

action, resulting in different make-up of the ma-

terials? [238]

A. Different materials present that might com-

bine or unite in some way to produce a straight

'chemical reaction evolving heat. For example, a

true exothermic reaction is in a case of slacking

lime.

Q. Is the heating of coal and the resulting spon-

taneous combustion due to an exothermic reaction?

A. The heating of coal is due to an exothermic

reaction.

Q. Did you observe any exothermic reaction in

the silk waste"? A. I did not.

Q. What produced the heat that was observed

in your first experiments before you put in artificial

heat?

A. The heat produced in my first experiments

before applying artificial heat to the silk was due to

the presence of bacteria in the silk.

Q. Is it possible for fermentation to produce

heat sufficient to cause any danger whatever of

spontaneous combustion ?

A. Heat developed by the action of bacteria never

reaches a dangerous degree.
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Q. Why not ?

A. For example, heating of horse manure, which

heats up to quite a high temperature, is due entirely

to bacterial action.

Q. What happens to the bacteria?

A. The bacteria require to become active a cer-

tain amount of moisture. When this moisture is

supplied they at once become active and start in

generating heat. They will continue the genera-

tion of heat until a certain temperature is reached

which kills the bacterial life, and they then become

inactive and the temperature of the material that

is being heated by the bacteria gradually decreases.

Practically all forms of heat-producing bacteria do

not survive a temperature greater than 212° F., or

the temperature of boiling water. [239]

Q. In your opinion, did the bacteria acting in the

silk waste in your experiments become inactive when

the highest temperature was reached, which you

found was attained within one or two days after the

silk was wet?

A. I should say they did, by the results of my
tests.

Q. Did the conditions which were present in the

insulated ice chest with the artificial heat introduced,

in your opinion, approximate the conditions that

would have taken place in a loaded freight or re-

frigerator-car of silk waste which had been wet with

sea water?

A. I should say they not only approximate the
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conditions of a loaded freight-car with silk, but were

more drastic.

Q. AVbat do you mean by that?

A. More severe.

Q. Would your answer be the same if we were

to assume the loaded freight-ear had come across

the continent from Seattle, Washington, to Provi-

dence in the month of August, 1918?

A. My answer would be the same.

Q. What was the next experiment?

A. Further experiments w^ere conducted with the

silk waste for the purpose of determining if the gases

evolved during the fermentation of the silk were of

an inflammable nature. Tests were carried out to

prove this, as follows: Approximately two to three

pounds of both No. 1 and No. 2 silk waste were wet

Avith ocean water and placed in large salt mouth

bottles. To illustrate what a salt mouth bottle is,

it is a large bottle with a large mouth, a receptacle

in which solid chemicals are usually shipped to

analytical chemists. After the wet silk had been

placed in these bottles, the bottles were stoppered

and carefully sealed with x^arafifine wax. Through

the stoppers of the bottles two glass tubes were in-

serted. The ends of the tubes protruded through

the cork to the air were provided [240] with

suitable stopcocks or seals to prevent any air enter-

ing into the bottles. These sealed bottles were al-

lowed to stand at ordinary room temperature, which

would be approximately 60° to 75° F. at the time

the tests were conducted, for a period of approxi-
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mately 48 hours. At the end of this time the gases

accumulating in the sealed bottles due to the fer-

mentation of the silk were withdrawn through the

above mentioned glass tubes entering the bottles

through the corks, and subjected to chemical analy-

sis for the purpose of determining if the gases gen-

erated were of a combustible nature. Chemical

analysis showed that these gases were not combust-

ible nor would not support combustion.

Q. (By Mr. KORTE.) Were those poisonous

gases or nonpoisonous, as you recall them I

A. I made no tests to determine whether they

were poisonous or nonpoisonous. I can make this

statement, that I have reason to believe that these

gases consisted chiefly of ammonia, carbon dioxide

and possibly some carbon monoxide. Understand

me that I made no analysis to actually determine

this. The ammonia, of course, was evident by the

strong odor.

Q. (By Mr. LYETH.) Now did you determine

whether or not they were inflammable gases I

A. This was determined by taking suitable quan-

tities of the gases and passing electric spark through

them.

Q. Did you thereafter examine the gas?

A. The gases were thereafter analyzed by stan-

dard process used by gas chemists for determining

whether combustion had taken place or not.^

Q. And no combustion had taken place?

A. No combustion had taken place.
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Q, Did you introduce oxygen for these gases?

[241]

A. Oxygen was mixed with these gases and elec-

tric spark passed through the mixture of the evolved

gases and oxygen, and no combustion was then

noted.

Q. What was the purpose of introducing oxygen?

A. The purpose of introducing oxygen was to

determine if there was any possible way to cause

these gases to ignite. Oxygen, being one of the

best supporters of combustion we have, was used to

make the test as severe or drastic as possible.

Q. What was the next experiment?

A. The next experiment was conducted by taking

a fresh sample of No, 1 Canton silk waste, wotting

the same with sea water, placing it in the insulated

chest, supplying artificial heat by means of electric

bulb and allowing the silk to stand in this chest,

being heated by the electric bulb, from the 16th of

December until the 2-lth of December. During this

test the opening at the top of the chest was closed

Avith a cork stop. The opening at the bottom of the

chest through which the wires ran to the electric

bulb in the bottom of the chest was so arranged that

as little air as possible could reach the inside of

the chest by this source. After the silk had been

standing and heating for approximately 24 hours

the stopper at the top of the chest directly above

the fermenting silk was quickly removed and a

lighted burner or a gas flame pushed into the chest.

Q. Was that an ordinary Bunsen burner?
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A. That was a Bunsen burner. After waiting

for a period of approximately three to five minutes

the top of the chest was opened. It was found that

the Bunsen burner was extinguished and there was

a plain odor of illuminating gas mixed with am-

monia evident. The surface of the silk at the point

where the flame first struck it when being pushed

into the chest was slightly charred.

Q. Have you the silk used in that experiment?

A. I have. [242]

Mr. LYETH.—I offer it in evidence.

Silk used in above described experiment offered

and received in evidence and marked "Plaintiff's

Exhibit 12. Deposition of R. W. Hook. Frank H.

Burt, Notary Public." Said exhibit is transmitted

to the Circuit Court of Appeals with all of the

other original exhibits.

Q. Is the reddish yellow spot in Plaintiff's Ex-

hibit 12 the place where the flame of the Bunsen

burner touched the silk?

A. It is the place where the Bunsen burner

touched the silk.

Q. What was the next experiment?

A. Experiments were conducted with samples of

No. 1 and No. 2 silk waste by wetting two to three-

pound samples of the silk with sea water and plac-

ing the same in large salt mouth bottles. The

bottles were stoppered and two small openings of

approximately 1/4"^^^^ diameter were left in the

corks to provide a supply of air to the wet silk.

In one case heat-producing bacteria were added to
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the silk, or, in other words, the silk was inoculated

with horse manure. The bottles were placed in

wooden boxes and insulated by means of surroimd-

ing them with sawdust. These tests were started

around the 23d to 25th of September, 1920 and were

continued to the 12th or 13th of November, temper-

ature readings being taken daily of the room tem-

perature as well as the temperature of the silk in

the bottles. These temperatures are shown by the

following tables:

No. 1 Canton Silk Waste Wet With Sea Water and

Placed in a Large Glass-stoppered Bottle.

Date.

9/25/20

Temperature
of Room.

Degrees Fahr.

75.2

Temperature of

Silk in Chest.

Degrees Fahr.

86.0

Increase of
Temperature of Silk

over Room Temperature.
Degrees Fahr.

10.8

9/27/20 73.4 86.0 12.6

9/28/20 73.4 82.4 9.0

9/30/20 75.2 82.4 7.2

10/ 5/20 68.0 75.2 7.2

[243]

10/ 6/20 €2.6 69.8 7.2

10/ 7/20 60.8 68.0 7.2

10/ 8/20 63.5 68.0 4.5

10/ 9/20 66.2 69.8 3.6

10/11/20 64.4 69.8 5.4

10/13/20 60.8 66.2 5.4

10/14/20 63.5 66.2 2.7

10/15/20 66.2 69.8 3.6

10/16/20 66.2 69.8 3.6

10/18/20 63.5 66.2 2.7

10/21/20 71.6 75.2 3.6
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Date.

10/22/20

Temperature
of Eoom.

Degrees Fahr.

66.2

Temperature of

Silk in 'Chest.

Degrees Fahr.

72.5

Increase of

Temperature of Silk

over Room Temperature.
Degrees Fahr.

6.3

10/25/20 63.5 66.2 2.7

10/26/20 64.4 68.9 4.5

10/27/20 66.2 68.0 1.8

10/28/20 69.8 72.5 2.7

10/29/20 68.0 71.6 3.6

10/30/20 60.8 66.2 5.4

11/ 1/20 59.0 60.8 1.8

11/ 2/20 69.8 68.9 0.9 below

11/ 3/20 61.7 71.6 9.9

11/ 5/20 66.2 73.4 7.2

11/ 6/20 62.6 69.8 7.2

11/ 8/20 55.4 59.0 3.6

11/ 9/20 64.4 68.0 3.6

11/10/20 66.2 73.4 7.2

11/11/20 62.6 68.0 5.4

11/12/20 73.4 78.6 5.2

11/13/20 66.2 73.4 7.2

No. 1 Canton Silk Waste Wet With Sea Water and

Inoculated With Horse Manure.

Date.

9/23/20

Temperature
of Room.

Degrees Fahr.

66.2

Temperature of

Silk in Chest.

Degi'ees Fahr.

71.6

Increase of

Temperature of Siik

over Room Temperature.
Degrees Fahr.

5.4

9/24/20 69.8 77.0 7.2

9/25/20 73.4 82.7 9.3

9/27/20 73.4 82.7 9.3

9/28/20 73.4 78.6 5.2

9/30/20 75.2 80.6 5.4

10/ 5/20 68.0 71.6 4.6

10/ 6/20 62.6 68.0 5.4
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Date.

10/ 7/20

10/ 8/20

10/ 9/20

10/11/20

10/13/20

10/14/20

10/15/20

10/16/20

10/18/20

10/21/20

10/22/20

10/25/20

10/26/20

10/27/20

[244]

10/28/20

10/29/20

10/30/20

11/ 1/20

11/ 2/20

11/ 3/20

11/ 5/20

11/ 6/20

11/ 8/20

11/ 9/20

11/10/20

11/11/20

11/12/20

Temperature
of Room.

Degrees Fahr.

60.8

63.5

66.2

64.4

60.8

63.5

66.2

66.2

63.5

71.6

66.2

63.5

64.4

66.2

69.8

68.0

60.8

59.0

69.8

61.7

66.2

62.6

55.4

64.4

66.2

62.6

73.4

Temperature of Increase of
Silk in Chest. Temperature of SOk

Degrees Fahr. over R-oom Temperature.
D^cfrecs Fahr.

64.4

66.2

68.9

68.0

65.3

66.2

68.0

68.0

66.2

71.6

69.8

64.4

68.0

66.2

71.6

69.8

66.2

59.0

66.2

66.2

69.8

66.2

57.2

65.3

69.8

66.2

75.2

3.6

2.7

2.7

3.6

4.5

2.7

1.8

1.8

2.7

0.0

3.6

0.9

3.6

0.0

2.8

1.8

5.4

0.0

3.6 below

4.5

2.6

3.6

1.8

0.9

3.6

3.6

1.8
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The greatest increase in temperature of the silk

in the bottles over the room temperature is as fol-

lows:

In the case of No. 1 silk waste wet with sea

water alone, the greatest increase in temperature

was 12.6° F.

In the case of No. 1 Canton waste wet with sea

water and inoculated with horse manure, the great-

est increase in temperature was 9.3° F.

This (producing sample) is a sample of No. 1

Canton steam waste moistened with sea water and

placed in the bottle on September 24, 1920.

Mr. LYETH.—I ofPer that in evidence.

Sample of No. 1 waste moistened with sea water

and placed in bottle Sept. 24, 1920, offered and re-

ceived in evidence and marked "Plaintiff's Exhibit

13. Deposition of R. W. Hook. Frank H. Burt,

Notary Public." Said exhibit is transmitted to the

Circuit Court of Appeals with all of the other

original exhibits.

Q. I show you a smaller glass jar labelled as fol-

lows :

'

' No. 1 Canton Silk Waste wet with sea water

and allowed to stand from 9/24/20 to 1/2/21."

Signed "R. W. Hook," and also marked "Plain-

tiff's Exhibit 2, Jan. 3, 1921," and ask you whether

the silk waste contained in this small jar was taken

from the large salt mouth bottle marked "Plain-

tiff's Exhibit 13" on Jan. 2, 1921 '? A. It was.

Mr. LYETH.—I offer that in evidence. [245]

Q. The silk waste in this smaller bottle was

taken from the large bottle in my presence on
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January 2d and you gave it to me? A. I did.

Q. Was the bottle marked ''Plaintiff's Exhibit

13" kept in a box insulated with sawdust, such as

you have described, from Sept. 24, 1920, until Jan.

3, 1921? A. It was.

Q. And you took it out of the sawdust on Janu-

ary 3d? A. I did.

Q. What was the next experiment?

A. Similar experiments as described above were

conducted with No. 2 Canton silk waste by wetting

with sea water and placing the silk in salt mouth

bottles in one case, and by wetting with sea water

and inoculating with horse manure in the other

case. The temperatures recorded on these tests are

as follows:

No. 2 Canton Silk Waste Wet With Sea Water and

Placed in a Bottle.

Date.

9/25/20

Temperature
of Room.

Defaces Fahr.

75.2

Temperature of

Silk in Chest.

Degrees Fahr.

82.4

Increase of

Tem'»eralure of Silk

over Room Temperature.
Degrees Fahr.

7.2

9/27/20 73.4 82.4 9.0

9/28/20 73.4 82.4 9.0

9/30/20 75.2 77.0 1.8

10/ 5/20 68.0 71.6 3.6

10/ 6/20 62.6 68.0 5.4

10/ 7/20 60.8 66.2 5.4

10/ 8/20 63.5 68. 4.5

10/ 9/20 66.2 69.8 3.6

10/11/20 64.4 69.8 5.4

10/13/20 60.8 66.2 5.4

10/14/20 63.5 66.2 2.7
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Date.

10/15/20

Temperature
of Room.

Degrees Fahr.

66.2

Temperature of
Silk in Chest.

Degrees Fahr.

69.8

Increase of
Temperature of Silk

over Room TemipeTature.

Degrees Fahr.

3.6

10/16/20 66.2 69.8 3.6

10/18/20 63.5 66.2 2.7

10/21/20 71.6 75.2 3.6

10/22/20 66.2 72.5 6.3

10/25/20 63.5 66.2 2.7

10/26/20 64.4 68.9 4.5

10/27/20 66.2 68.0 1.8

10/28/20 69.8 72.5 2.7

10/29/20 68.0 71.6 3.6 [246]

10/30/20 60.8 66.2 5.4

11/ 1/20 59.0 60.8 1.8

11/ 2/20 69.8 71.6 1.8

11/ 3/20 61.7 73.4 6.7

11/ 5/20 66.2 75.2 9.0

11/ 6/20 62.6 69.8 7.2

11/ 8/20 55.4 59.0 3.6

11/ 9/20 64.4 71.6 7.2

11/10/20 66.2 78.6 2.4

11/11/20 62.6 71.6 9.0

11/12/20 73.4 82.4 9.0

11/13/20 66.2 78.6 2.4

No. 2 Canton Silk Waste Wet With Sea Water and

Inoculated With Horse Manure.

Date.

9/25/20

Temperatura
of Room.

Degrees Fahr.

75.2

Temperature of

Silk in Chest.

Degrees Fahr.

82.4

Increase of

Temperature of Silk

over Room Temperature.
Degrees Fahr.

7.2

9/27/20 73.4 84.2 10.8

9/28/20 73.4 82i.4 9.0

9/30/20 75.2 84.2 9.0
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Date.

10/ 5/20

10/ 6/20

10/ 7/20

10/ 8/20

10/ 9/20

10/11/20

10/13/20

10/14/20

10/15/20

10/16/20

10/18/20

10/21/20

10/22/20

30/25/20

10/26/20

10/27/20

10/28/20

10/29/20

10/30/20

11/ 1/20

11/ 2/20

11/ 3/20

11/ 5/20

11/ 6/20

11/ 8/20

11/ 9/20

11/10/20

11/11/20

11/12/20

11/13/20

Temperature
of Room.

Degrees Fabr.

68.0

62.6

60.8

63.5

66.2

64.4

60.8

63.5

66.2

66.2

63.5

71.6

66.2

63.5

64.4

66.2

69.8

68.0

60.8

59.0

69.8

61.7

66.2

62.6

55.4

64.4

66.2

62.6

73.4

66.2

Temperature of
Silk in Chest.

Degrees Fahr.

71.6

77.0

68.0

69.8

69.8

66.2

66.2

69.8

68.0

68.0

73.4

71.6

64.4

66.2

66.2

68.0

71.6

71.6

65.3

60.8

66.2

69.8

71.6

68.0

58.1

66.2

73.4

66.2

78.6

73.4

Increase of
Temperature of Silk

over Room Temperature.
De^ees Fahr.

3.6

14.4

7.2

6.3

3.6

1.8

5.4

6.3

1.8

1.8

9.9

0.0

1.8

2.7

1.8

1.8

1.8

3.6

4.5

1.8

3.6

8.1

5.4

5.4

2.7

1.8

7.2

3.6

5.2

7.2
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The greatest difference in temperature of the silk

over room temperature in the case where No. 2

Canton silk waste was [247] wet with sea water

and placed in bottles was 9° F. In the case where

No. 2 Canton silk waste was wet with sea water

and inoculated with horse manure and placed in

glass bottle, the greatest difference was 14.4° F.

Now, I conducted some tests with No. 1 waste

and No. 2 waste, simply wetting with distilled

water instead of ocean water and inoculating with

horse manure.

Q. Just give the highest increase of temperature.

A. The highest increase in temperature in the

case where No. 1 Canton silk waste was wet with

distilled water, inoculated with horse manure and

placed in large glass bottle, was 9.3° F. above room

temperature. In the case of No. 2 Canton waste

wet with distilled water, inoculated with horse

manure and placed in glass bottle, the highest in-

crease was 9.9° F.

Q. Did you find as a result of these experiments

of inoculation with horse manure that any mate-

rial increase in the temperature resulted from the

presence of the horse manure?

A. No material increase.

Q. What was the next experiment?

A. Experiments were conducted with No. 1 and

No. 2 waste by heating these wastes in an appara-

tus known as Mackay's Cloth Oil Tester. This is

an apparatus used by chemists for determining the

liability to spontaneous combustion of various tex-
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tile fibres and materials, especially those that con-

tain oily, greasy or fatty matter. There are num-

erous tests that I have conducted with No. 1 and

No. 2 wastes under various conditions. These con-

ditions, in brief, have been saturating No. 1 and

No. 2 silk wastes with oils, such as cottonseed oil

and neat's-foot oil, and heating them up in the oil

tester and recording temperatures obtained, and

more especially to note the possibility of sponta-

neous combustion of these two silk wastes even

when impregnated with excessive amounts of oil

that are known to rapidly [248] heat or oxidize

when subjected to artificial heat.

First Experiment: Seven grams of No. 1 silk

waste were placed in the cage of a Mackay tester.

The jacket of this tester was filled with water and

the apparatus gradually heated by the means of a

Bunsen burner. Readings of the temperature of

the silk were taken every fifteen minutes and were

as follows: At the end of the first fifteen minutes

the temperature of the silk was 150.8° F. At the

end of two hours heating the temperature of the

silk was 201.2° F. The silk was removed from the

tester and examined and was foimd to show no evi-

dence of charring and appeared unchanged.

The same test was repeated on No. 1 silk with

the exception that the jacket of the oil tester was

filled with an oil having an extremely high boiling

point. The object of using this oil in the jacket

was to produce excessive high temperature in the
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air chamber of the apparatus in which the silk was

exposed.

Q. What oil did you use?

A. I used an oil known as Hallowax oil. After

heating the silk in this test for 1% hours the tem-

perature of the silk was 348.8° F. The silk was re-

moved from the tester and was found to have been

slightly scorched and turned to a light shade of

brown.

The next test, seven grams of No. 1 silk were

saturated with fourteen grams of cottonseed oil,

placed in the cage of the combustion tester and

gradually heated.

Q. The, same amount of silk waste?

A. The same amount of sillc waste; seven grams

of silk waste and fourteen grams of cottonseed oil.

After heating for forty-eight minutes the silk

showed a temperature of 392° F. At 392° F. the

silk turned brown and smoke was coming through

the vent tubes of the combustion tester. At the

end of [249] fifty-two minutes the temperature

of the silk was 410° F. and considerable smoke was

escaping from the vent tubes. At the end of fifty-

five minutes, a temperature of 464° F. was re-

corded.

The same test as above was repeated, only using

seven grams of No. 1 silk and saturating this silk

with fourteen grams of neat's-foot oil. The tem-

perature of the silk at the end of one hour had

reached 206.6° F.

The following tests were conducted with No. 2
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Canton silk waste in the Mackey Oil Tester:

Seven grams of silk were saturated with four-

teen grams of cottonseed oil. In this test the

jacket of the apparatus was filled with Hallowax

oil. The test was started at 11.45 A. M. and con-

cluded at 1:30 P. M. The temperature of the silk

at the conclusion of the test was 383° F.

The same test wath No. 2 silk was repeated, only

saturating seven grams of silk with fourteen grams

of neat's-foot oil. At the end of 1% hours heating

the temperature of the silk was 384° R
Mr. LYETH.—Just one minute. I think, Mr.

Hook, we will put these samples in evidence; I

think it will be interesting.

Mr. KORTE.—Those are the little bottles?

Mr. LYETH.—Those are the little bottles.

The WITNESS.—This one I have just described.

Mr. LYETH—I offer that in evidence.

Sample contained in bottle labelled "Canton No.

2 Silk Waste Cottonseed Oil HaUowax Oil Bath

424.4° F." offered and received in evidence and

marked "Plaintiff's Ex. 14. Dep. of R. W. Hook.

Frank H. Burt, Notary Public." Said exhibit is

transmitted to the Circuit Court of Appeals with

all of the other original exhibits.

Mr. LYETH.—I offer in evidence bottle marked

"No. 1 Canton Silli Waste saturated with cotton-

seed oil and heated to 464° F." Said bottle was

received in evidence, marked "Plaintiff's Ex. 15.

Dep. of R. W. Hook. Frank H. Burt, Notary Pub-

lic," and said exhibit is transmitted to the Circuit
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Court of Appeals with all of the other original

exhibits. [250]

Q. This bottle, marked ''Plaintiff's Exhibit 15,"

contains silk that you used in the experiment with

the cottonseed oil and No. 1 Canton waste?

A. It does.

Q. The bottle marked ''Canton No. 2 Silk Waste,

neat's-foot oil, Hallowax Oil bath, 424.4° F.," con-

tains the silk waste used in the experiment you

described with neat's-foot oil? A. It does.

Mr. LYETH.—I offer that in evidence.

The bottle above described is offered and received

in evidence and marked "Plaintiff's Ex. 16, Dep.

of R. W. Hook. Frank H. Burt, Notary Public."

Said exhibit is transmitted to the Circuit Court of

Appeals with all of the other original exhibits.

Q. You may proceed with the next experiment.

A. On examining the silk from the test where it

was impregnated with fourteen grams of neat's-foot

oil and heated, the silk was found to be scorched

and charred, especially at the lower end of the cage

in the heater. In conducting this test, smoke was

given off soon after the test had been started. I

think that covers practically all those tests. A
number of them were duplication tests.

Q. In any of the tests which you conducted with

the Mackey Tester and impregnated the silk waste

with various oils, did you find any evidence of ig-

nition or spontaneous combustion?

A. The silk that had been impregnated with the

oils in none of the tests burst into flame. Some of
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the samples that had been saturated with cottonseed

oil or neat's-foot oil and subjected to abnormally

high temperatures did show evidence of discolor-

ation and charring, but in no case did they burst

into flame even when taken out of the tester and ex-

posed to the air.

Q. Would the exposing of the silk at that high

temperature, impregnated [251] with oil, tend to

increase the chance of spontaneous combustion?

A. It would.

Q. Why?
A. There would be a chance for it to take on or

absorb more oxygen at that high temperature, which

would tend to result in a more rapid oxidation, and

theoretically it would tend to ignite quicker.

Q. Did it ignite at any time?

A. In none of my tests has the silk ignited.

Q. From all the tests and experiments that you

conducted, Mr. Hook, and from your general ex-

perience with textiles, will you give us your opinion

as to the possibility of either No. 1 or No. 2 Canton

steam silk waste under any circumstances igniting

from spontaneous combustion?

A. It is my opinion that there is no possible

chance of silk waste similar to grades No. 1 and 2

that I have experimented with igniting spontane-

ously.

Q. Do you know of any experiments that could

be applied to this silk waste that would be more

likely to produce spontaneous combustion than the

experiments that you conducted?
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A. I can't conceive of experiments of a more

drastic nature than I have made that could be con-

ducted in endeavoring to cause silk waste to ignite

spontaneously.

Q. What happens to the silk waste when you

apply a flame to it?

A. On applying a flame to silk waste of these

grades it is extremely difficult to make the silk

burn. It tends to char; in some cases there will be

a flame burst out and it will burn for a second or

two, and it simply extinguishes itself and results

in a charring at the particular spot where flame is

applied. In no cases have I observed that there is

any tendency of the flame to spread throughout the

bulk of silk. [252]

Q. What is the effect of the ammonia gas,—that

is, that you have testified you observed emanating

from the fermenting silk waste which had been wet

with sea water—with respect to supporting or ex-

tinguishing combustion, if combustion were present ?

A. It would act as a most excellent extinguisher

of combustion.

Q. Is it possible for combustion to continue where

ammonia gas is generated?

A. That depends on the concentration of the

ammonia gas in the atmosphere surrounding the

material that is burning or in the process of com-

bustion.

Q. Assume that the No. 1 and No. 2 Canton steam

waste thoroughly wet with sea water in bales were

loaded in refrigerator-cars, whether or not com-
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bustion could possibly be supported in the gas em-

anating from the fermented silk ?

A. I cannot conceive of combustion existing or

being supported in the presence of the amount of

ammonia that would be evolved by the fermenting

silk.

Q. Would that be specially true where the silk

was confined and the ammonia not allowed to

escape freely into the atmosphere? A. It would.

Q. Is there a considerable amount of ammonia

generated by the fermenting of the silk, or is it

a small amount?

A. It is a considerable amount of ammonia.

Q. (By Mr. KORTE.) What per cent?

A. I made no estimation of the percentage of am-

monia evolved, but the ammonia is so strong that

a bottle of the fermenting silk standing in a room

even as large as this is clearly noticeable.

(The room referred to is 10x20x12 feet in height.)

Q. (By Mr. LYETH.) Assume, Mr. Hook, that

a cargo of 500 bales of No. 1 Canton steam waste

and 367 bales of No. 2 Canton steam waste had

become thoroughly soaked, submerged in salt water,

due to the stranding of the steamer in Puget Sound

on or about [253] August 1st, 1918, and that the

silk had thereafter been unloaded on a wharf at

Taeoma, Washington, from August 7th to August

10th, and had been, while on the wharf, w^et down

wdth a hose at intervals; and assume further that

the silk, on or about August 15th-16th had been

loaded in refrigerator-cars in which ice had been
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placed, and that said refrigerator cars had been

transported across the continent by what is known
as "silk train" from Tacoma to Providence, R. I.,

the transportation taking approximately six days,

and that the silk had been delivered at the factory

of the plaintiff in Providence from three to four

weeks after it had been originally wet,—will you

state whether or not, in your opinion, there would

have been any reasonable ground to suppose that

there would have been danger of spontaneous com-

bustion in the silk?

A. My answer is that there would be no reason

to believe, under the conditions that you have de-

scribed, that there would be spontaneous combus-

tion of the silk.

Q. What, in your opinion, would be the highest

temperature that the silk would reach at any time

during the time that I have described and the con-

ditions that I have described?

A. Not over 150° F.

Q. At what time would the silk reach its highest

temperature, in your opinion?

A. The time that the highest temperature would

be reached would be expected after ,24 to 48 hours

after the silk had been wet.

Q. Well, do you mean by that, after the silk had

been taken out of the water and exposed to the air?

A. After it had been taken out of the water.

Q. Would the temperature thereafter tend to de-

crease or increase?

A. The temperature would tend to decrease.
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Q. Would the heat produced by the fermentation

of this silk waste, [254] in your opinion, be

greater or less than the heat produced by the fer-

mentation of horse manure?

A. It would be less than the heat produced by

horse manure.

Q. Would the heat produced by the fermentation

of this silk waste be greater or less than the heat

produced by other animal products which have

been wet with salt water, such as wool, etc.?

A. That is, under same conditions'?

Q. Under the same conditions?

A. I am unable to give a definite answer.

Q. In your experience in the textile mills and

with textiles generally, is wool liable to spontaneous

combustion, in your opinion?

A. It had been my experience that I had never

heard or personally known of a case where raw

wool—that is, wool in the grease as it comes from the

sheep's back—or scoured wool has ignited spon-

taneously.

Q. Did you in your experiments observe a tem-

perature produced by the fermentation of the silk

waste alone of anything as high as 150° ?

A. I did not.

Q. In your estimate of 150° what temperature of

the outside air were you assuming?

A. In making that estimate of 150° I was as-

suming rather severe conditions; for example, cars

placed upon sidings and exposed to the hot, intense

summer sun for a considerable period of time.
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Q. Would the presence of ice in the refrigerator-

cars tend to reduce that temperature?

A, I should say that would tend to retard the

temperature.

Q. And would the wetting down of the silk at

intervals tend to lower the temperature and re-

tard the fermentation? A. Most certainly. [255]

Q. Your estimate of 150° maximum temperature

was then based on the extreme conditions

—

A. Very extreme conditions.

Q.—that would be experienced on a trip across

the continent? A. Yes.

Q. Will you describe, Mr. Hook, what the process

of fermentation is in silk waste, with particular

reference to whether the gum ferments first or

the silk fibre?

A. Practically all organic bodies or substances

similar in character to silk waste contain varying

amounts of bacteria. In order for these bacteria

to become active it is essential that they first be

supplied with a suitable amount of moisture. When
this moisture is supplied they immediately become

active, and their activities increase and as a result

heat is generated, and they will live until a tem-

perature is reached which kills the bacteria present,

and the most common forms of bacteria that would

be met with in substances similar to this silk do not

survive a temperature above 212° F., or the tem-

perature of iboiling water.

Q. Do the bacteria attack the gum in the silk first,

or the silk fibre?
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A. They first work on silk gum. You might con-

sider that they feed on this silk gum and break down
the silk gimi, due to various reactions. And in fact

there is a process practiced abroad for degumming

silk that depends on bacterial action. The same

process is used in the rotting—or, using the same

term, degumming—of flax fibre. Both these pro-

cesses depend on bacteria, the bacteria working on

the silk gum gradually decomposing the same.

Eventually, if fermentation was continued along for

any length of time, it would tend to attack the

actual fibre, with the result that there would be

more or less tendering or weakening of the fibre.

These processes of degiunming [256] silk or rot-

ting linen by bacterial action, for that reason have

to be conducted under very careful chemical control

in order that bacterial action does not continue

for a long enough period to seriously attack or

weaken the fibre.

Q. Assuming the conditions with respect to the

cargo of silk waste described in my hj-pothetical

question, Avould the bacteria of the fermenting pro-

cess have materially weakened the fibre of this silk

if it had been transported by silk train as described

in that question—that is, within three to four weeks

after it had been wet?

A. I shouldn't have expected to find any appre-

ciable weakening to the actual fibre if it had been

transported at once and been kept in a wet-down

condition and wet down at several intervals during

its trip across the continent.
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Q. Would the drying out of the silk by opening

up the bales, exposing them to the atmosphere and

the sun for a period of four to five months, have

materially weakened the fibre?

A. It is my opinion that a wetting—constant

wetting and drying-out of the silk—carried out for a

period of four or five months, would result in the

tendering or appreciable weakening of the fibre.

Q. Referring to the silk contained in the bottle

and marked "Plaintiff's Exhibit 13," and in the

small jar marked "Plaintiff's Exhibit 2, January

3, 1921," which you testified had been wet with sea

water on September 24th and kept enclosed in a

bottle insulated until January 3, 1921, have you

examined the fibre of that silk, and if so, will you

state whether or not, in your opinion, the fibre has

been materially weakened?

A. I have examined sample of a silk taken from

the bottle marked "Canton Waste No. 1," which

has been moistened with ocean water and kept

moist from the 24th of September up to the 2d

day of [257] January, 1921, and it is my opinion

that the fibre is not appreciably tendered or weak-

ened.

Q. (By Mr. KORTE.) Is not, you say?

A. Yes.

Mr. LYETH.—That is the same silk that was

shown to the witness Lownes at Providence.

Q. (By Mr. LYETH.) Have you examined the

silk waste contained in Plaintiff's Exhibit 12, which

had been wet with sea water and placed in the ice
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chest and dried by artificial means? A. I have.

Q. Will j^ou state what the condition of the fibre

of that silk is?

A. It is my opinion that the fibre is more or less

tendered or weakened.

Q. Whether or not you can easily break the silk

that has been dried by artificial means?

A. Silk that I have taken from that sample breaks

in many cases quite easily, showing lack of strength.

Q. Can you state, Mr. Hook, from your experi-

ence in textile mills whether or not the strength or

weakness of the fibre of silk waste materially af-

fects the commercial value thereof?

A. It most certainly does affect the commercial

value.

Q. In what way?

A. It produces, in the first place, in the process

of manufacture a yarn that has little strength,

which may offer more or less difficulties in the pro-

cess of draAving and spinning; also it will offer

difficulties in the process of warp preparation as

well as in weaving and in the subsequent dyeing

and finishing processes.

Q. What would be the result of the weakened

fibre with respect to the cloth finally produced?

A. It would produce a cloth of inferior quality,

and due to the fact [258] that the cloth would

have poor strength it would have a tendency to

burst or break quite easily. And I might add that

a tendered fibre to start with in a process of manu-

facture under usual manufacturing conditions does
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not gain in strength, and subsequent processes of

dyeing and finishing, if anything, tend to enhance

this tendering and weakening, and as a final result

you get an inferior fabric for reasons that I have

stated above, chiefly due to the weakness of the

original fibre.

Q. Would the wetting down of the silk under the

conditions set forth in my hypothetical question

tend to check the feimentation or the action of the

bacteria ?

A. It is my opinion it would tend to check the

fermentation.

Q. Assume, Mr. Hook, that a cargo of Canton

steam waste, 500 bales of No. 1 and 307 of No. 2,

had been thoroughly wet in the hold of a steamer

which had stranded in Puget Sound on August

1, 1918, and had thereafter been unloaded from the

steamer on the wharf at Tacoma, Washington, from

August 7th to August 10th, and had been wet down

with a hose from time to time, and had been par-

tially loaded into refrigerator-cars on August 15th

to 16th, in which it was intended to put ice, and

that it was intended to transport the silk in the

refrigerator-cars, iced, by silk train service across

the continent to Providence, R. I., in about six

days,—would a person occupying the position of

Claim Agent of the railroad, assumed to have ex-

perience in handling cargoes generally, have been

reasonably justified in assuming that the cargo was

dangerous and liable to spontaneous combustion?

(Objected to. The witness is incompetent to ex-
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press his opinion on the subject, and the question

calls for an opinion in relation to facts which either

the jury or the Court must pass upon as the ulti-

mate question in the case; and it does not call for

an opinion upon a technical question or involving

technical knowledge which either [259] the Court

or the jury are not familiar with.)

A. My answer would be that they would not be

justified in refusing shipment of a cargo imder

conditions as stated.

Q. (By Mr. LYETH.) Mr. Hook, have you the

wooden grids or cleats on w^hich you placed the silk

waste in the insulated ice chest and which were

charred or burned? A. I have.

Q. Will you produce them? (Wooden gi-ids pro-

duced by witness.)

Mr. LYETH.—I offer that in evidence.

(Grids, marked "Plaintiff's Exhibit 17. Depo-

sition of R. W. Hook. Frank H. Burt, Notary

Public," offered and received in evidence. Said

exhibit is transmitted to the Circuit Court of Ap-

peals with all the other original exhibits.)

Cross-examination by Mr. KORTE.
Q. Mr. Hook, in speaking of Exhibit No. 12, which

is the sample of waste silk which you testified you

wetted with sea water and heated directly to dry

it, you said that the fibre was injured or weakened.

Can you tell me the per cent of weakening of the

fibre?

A. No, sir. I have no way of telling you the
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actual per cent of weakening. That could only be

'really ascertained by having that stock degummed
and spun into j^arn and then making a breaking

strength of the yarn. Any individual breaking

strength of the fibres as they now exist, I doubt

very much would be of any value.

Q. You spoke of this shipment moving and the

condition in which it was offered to the Railway

Company, having been saturated with sea water

during the period that the ship was grounded, which

was between seven and ten days, and then unloaded

on the dock, and then thereafter loaded on the cars

and moved here to Providence, R. I. ; that it would

have to be wetted down at times, at intervals en-

route; is that what you meant? [260]

A. It would be best to wet it down at intervals

during this trip across.

Q. And if it did not it would be apt to damage?

A. Apt to damage.

Q. And do you think it was necessary to have

the car iced—put in a car that had been iced, a re-

frigerator-car I

A. That is simply an extra precaution. It cer-

tainly would, in my opinion, be effective.

Q. You would not advise the shipment to go

forward without at least being kept wet at intervals ?

A. I would keep it wet, yes.

Q. You would not advise having it sent forward

without that treatment or precaution?

A. I should keep it thoroughly wet during transit.

Q. Now in speaking of spontaneous combustion,
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Mr. Hook, and of ignition, you mean by ignition,

a flame? A. I do.

Q. Yes, that is right. That silk waste, under the

conditions which you have tested it, will not spon-

taneously flame?

A. I have not been able to produce a flame.

Q. Will it do anything short of the flaming by

way of heating or burning?

A. Will you state that question again?

Q. I say, will silk waste such as you have ex-

perimented with cause anything short of a flame

by way of burning, by reason of its spontaneously

heating under the conditions which you have tested

it on, which you have in mind that this particular

cargo was in at the time?

A. Your question is not clear.

Q. Will it heat to the extent of burning or char-

ring—that is, take the life out of the material

itself, heat to that extent? [261]

A. I have been unable to obtain any degree of

temperature high enough for the silk to char by

a natural fermentation.

Q. What degree of heat would be necessary to

produce either a flame or a charring condition?

Well, take the charring condition first.

A. The ignition point of silk, to my knowledge,

has never accurately been determined. I should

take it, a point at about which you might assume

silk would char and disintegrate would be a temper-

ature or around 348° F.

Q. 348?
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A. That is the temperature at which silk starts

to decompose.

Q. At what temperature would you say that it

had become so hot that you could not handle it by

hand?

A. Basing my statement on comparison with

water, the average person can stand a temperature

around 125° to 130° hot water, and a person like

anybody that is familiar with handling hot water,

like chemists, will probably stand up to 140° to 150°,

but he immediately wants to take his hand away.

Q. Exactly. Now, the make-up of the silk fibre

is of two compounds, is it not? A. It is.

Q. State what those two compounds are.

A. It consists of two compounds primarily; the

actual silk fibre, known as fibron—f-i-b-r-o-n; the

other constituent is silk gum, known as sericine;

s-e-r-i-c-i-n-e, I believe. In addition to the actual

fibre, the fibron, and the silk gum or the sericine,

there are small amounts of oily, fatty and waxy

matters, as well as natural coloring matter, or pig-

mentary matter, as it is sometimes called.

Q. Both of these compounds are soluble, are they

not? They will dissolve, will they not? [262]

A. That depends on what solvent you use.

Q. Well, take the solubility of any organic

matter; this will come within that class, will it not?

A. You have to specify some special solvent when

you—
Q. Well, wouldn't it dissolve say in sea water

applied to it?
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A. Sericine is soluble in water. That is the silk

gum. The fibre itself, the fibron, would be con-

sidered as insoluble in water.

Q. Any kind of water? That is, I am speaking

of sea water, Mr. Hook. But it is subject, of course

to attack by the bacteria which may be in the sea

water, would it not, if there was bacteria in it?

A. The sericine

—

Q. Yes. A. —or the fibron?

" Q. And the fibron. Pardon me right there. For

instance, the sericine or the gummy substance, as

we call it, would be first attacked, would it not, by

the bacteria?

A. I believe the sericine would be the first.

Q. Then when that was through the bacteria

w^ould necessarily attack the fibre, would they not?

A. You would naturally expect they would attack

the fibre.

Q. And if the silk waste had been left in the sea

'water longer than it should have been in order to

prevent that condition, you would have a weakening

of the fibre by reason of over-maceration? What I

inean by over-maceration is the overtime allowed

for the degumming.

A. Under those conditions I should imagine that

a great deal or a large amount of the sericine would

be dissolved out or dissolved away from the actual

silk fibre, and, in any case, the sericine would be

softened up to a considerable extent by the salt

water. [263]

Q. And then would not the fibre be attacked if
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it still remained in the salt water after that period

of time?

A. I couldn't definitely state as to whether the

fibre would be attacked to any extent or not under

those conditions and the period of time in which it

was submerged in salt water.

Q. How long a time, if you know, should raw

silk be left in moistened or wet condition in order

to remove the gummy substance?

A. I couldn't state definitely. That depends a

good deal on temperature conditions.

Q. I think probably you are not acquainted with

that branch of the industry?

A. Not if that refers to the process I was speak-

ing of this morning—that of maceration.

Q. In your opinion, do you say that the saturated

condition of the silk during a period of, say, ten

days from the time it would be on the docks until

it got here to Providence, would not affect the fibre ?

A. As long as it was kept wet, well saturated, I

doubt if there would be any appreciable tendering

or weakening effect of the actual silk fibre.

Q. This particular kind of organic matter is

what we term as nitrogenous matter?

A. It is a nitrogenous compound.

Q. In your opinion, nitrogenous matter will not

spontaneously flame under any conditions? I am
speaking now of nitrogenous matter that has not

been inoculated with anything else?

A. To the best of my knowledge and experience,

I have never known of substances that are of a
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nitrogenous nature similar to silk igniting spon-

taneously.

Q. What do you call nitrogenous matter that

is similar to silk? Can you mention some?

A. For example, wool. [264]

Q. Hair? A. Hair.

Q. You say that that will not spontaneously bum
or char?

A. To my knowledge, I have never heard of cases

where it did.

Q. Would you classify, for instance, packing-

house tankage as similar to this nitrogenous matter,

this waste silk?

A. That is nitrogenous ; it contains nitrogen.

Q. Have you ever heard of that spontaneously

charring or burning ? A. Personally I never did.

Q. And garbage tankage, which we find?

A. I never have.

Q. And, for instance, textile waste, such as the

clippings from the tailors' shops and those things;

have you heard of them spontaneously burning or

charring ?

A. Personally, I have never heard of those mate-

rials

—

Q. What is your belief along that line from your

technical knowledge you have on the subject?

A. A different feature is introduced into the case

when you speak of tailors' clippings and things like

that.

Q. Is wool—cotton is not nitrogenous, is it ?
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A. It is not.

Q. Is hay a nitrogenous compound?

A. Hay, to the best of my knowledge, contains

nitrogenous matter.

Q. Have you ever heard of hay spontaneously

burning ?

A. Personally, I have never known of hay spon-

taneously burning.

Q. Or jute?

A. I have never known of jute spontaneously

igniting.

Q. Well, to be fair with you, I want to say, when

you say "spontaneously burn," that it will heat to

the extent of charring and hay, for instance, to

flaming? You have never heard of it?

A. No. [265]

Redirect Examination by Mr. LYETH.
Q. In answer to Mr. Korte's questions, you spoke

about a different feature entering into the question

of textile waste and tailors' cuttings and the like.

What is that feature?

A. With tailors' cuttings and textile wastes in a

great many cases, these materials from the time

they are manufactured have a chance to come in

contact or pick up more or less varying amounts

of oily or gxeasy matter; and it is a well-known

fact that textile materials, especially cotton, that

contain oily or greasy matter, when stored will heat

up, and if there are sufficient amounts of oily or

greasy matter present, there may be enough heat
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develop to cause spontaneous combustion.

Q. AVhat is the chemical action that takes place

in such cases?

A. The chemical action that takes place in a case

of spontaneous combustion due to such foreign ma-

terials with oily or greasy matter being present, is

due to a rapid oxidization of the oil, or the oil, in

other words, absorbing oxygen, and that rate of ab-

sorption and oxidization rapidly increases with the

development of heat, which may be of such a degree

that it will cause ignition. That can best be illus-

trated, perhaps, by citing a linseed oil which we are

all familiar with. Linseed oil is a nondrying oil

and it is an oil that rapidly absorbs oxygen from

the air, and textile materials containing appreciable

amounts of this oil or oil of similar character will

heat up due to that oxidation. And that rapid

oxidation is further shown in the mixing of paints

where linseed oil is part of the vehicle, which, when
spread out over a large surface, gives the oil a

chance to rapidly oxidize and forms a thin fihn.

Recross-examination by Mr. KORTE.
Q. That suggests a question, Mr. Hook. Would

it make any difference in relation to this particular

cargo if it had been saturated [266] somewhat
with oil, say cocoanut oil, and come in contact with
it? Would that have increased this condition, so

far as spontaneous burning and flaming is con-

cerned ?

A. If there had been appreciable amounts of oil
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in that silk they would have a tendency to cause

the silk to ignite spontaneously quicker than if it

was free from all traces of oil.

Q. And would it make any difference if this cargo

of raw silk was inoculated with sewage water rather

than ordinary sea water as you tested it with?

A. If here were appreciable amounts of sewage

water present, that would tend to increase the bac-

terial content of the silk and possibly would promote

more active fermentation.

Q. And that would increase the heat?

A. That would develop heat. I can't say whether

it would increase the heat any more than the nat-

ural bacteria present or not.

Q. It would not, then, increase the rise in temper-

ature or the heat in the bales under those conditions?

A. I should not expect it would.

Redirect Examination by Mr. LYETH.
Q. Well, in your experiments, Mr. Hook, you

inoculated the silk waste with a great deal more oil

than the amount of the silli waste, and further you

heated it to an extremely high temperature, and you
were unable to cause spontaneous combustion?

A. I was unable to cause the silk to ignite spon-

taneously or burst into a flame.

Q. Therefore, in your opinion, with these grades
of silk waste would the presence of so-called flam-

mable or oxidizing oils have produced any danger-

ous spontaneous combustion without artificial heat?
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A. Will you state that question again? (Question

read.) [267]

A. I wouldn't say that they would produce, but

there would be great danger with excessive amounts

of these oils present that the silk might be

subjected to certain conditions that might ulti-

mately result in combustion if large amounts of

oils were present.

Q. Assume the conditions present in my hypo-

thetical question with respect to the cargo of silk

wastes in this suit, then when the bales were taken

out of the hold of the vessel there were sticking to

the straw coverings of the bales, beans or rice

—

would that, in your opinion, have caused any danger

of spontaneous combustion?

A. None whatsoever.

Q. Mr. Korte asked you about the necessity of

having the silk wet down frequently during transit,

and, as I recollect, you answered that it would be

desirable to wet it down. Did you have reference

to the danger of spontaneous combustion or to

preservation of the silk fibre?

A. The preservation of the silk fibre.

Q. Do you think it would have been necessary,

to eliminate danger of spontaneous combustion, to

wet it down during the transit?

A. It would have been very wise precaution, in

my mind.

Q. (By Mr. KORTE.) Water is a very good con-
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diictor of heat—it will dissipate whatever heat there

was? Isn't that true? A. Yes.

Q. (By Mr. LYETH.) Will you give us the

chemical content of the fibron?

A. I can give you the elements that it is composed

of; I can't give you the actual percentage of com-

position offhand. Fibron consists of carbon, hydro-

gen, oxygen and nitrogen.

Q. What elements are in wool fibre?

A. Wool fibre is very similar in composition to

the silk, mth the exception that wool fibre contains

in its composition sulphur and silk does not. In

other words, wool consists of carbon, hydrogen,

[268] oxygen, nitrogen and sulphur.

Q. Whether or not the presence of sulphur in

wool would increase the danger or tendency to

spontaneous combustion over that of silk ?

A. I couldn't say that it would, but from a

theoretical standpoint I should say possibly that

the presence of sulphur might make the wool more

liable to spontaneous combustion than silk.

Q. (By Mr. KORTE.) What are the chemical

contents in the sea water?

A. Sea water consists chiefly of sodium chloride

salt, magnesimu chloride, calcium cloride, and I be-

lieve there are small amounts of potash salts and

some phosphates. That is a rough approximation.

Q. And the relative quantities—can you give them

—in reference to the first that you mentioned?

A. I couldn't offhand; I don't recall just the pro-
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portions. The principal ingredients are, of course,

common salt, and in less quantities calcium chloride

and magnesium chloride.

Q. (By Mr. LYETH.) Whether or not, Mr,

Hook, the presence of these salts in the sea water

which wet the silk waste would tend to increase the

danger of spontaneous combustion or decrease it?

A. I believe they would have a tendency to de-

crease it.

Q. Is it not the general theory that salt is a de-

terrent to combustion? A. It is.

Q. In your testimony yon said that you would

advise the wetting down of the cargo of silk waste

referred to in my hypothetical question. Did you

have in mind the checking of the danger of spon-

taneous combustion?

A. I did not.

Q. What did you have in mind?

A. I had in mind keeping the silk in a thoroughly

wet condition to prevent subsequent injury to the

fibre. [269]

Q. Assuming the facts as stated in my hypo-

thetical question yesterday with respect to the cargo

of 867 bales of Canton steam waste, will you state

what, in your opinion, would have been the best

way to have handled the silk to prevent injury

to the fibre?

A. By keeping it well wet down.

Qi. Would the drying of the silk by exposing it

to the atmosphere at Seattle in August, September,
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October and November, in your opinion have tended

to weaken the fibre materially?

A. Silk after it has been once wet should be kept

in a wet condition in order to prevent tendering or

weakening in the fibre.

Q. That is, until it is boiled or degummedf

A. Until it is completely degummed.

Q. What is the effect of drying or attempting

to dry it out in the natural atmosphere with respect

to the weakening of the fibre *?

A. Attempting to dry it out would tend to pos-

sibly enhance fermentation and thereby tendering

the actual silk fibre.

Cross-examination by Mr. KORTE.
Q. You would keep it then in the condition,

would you not, Mr. Hook, as the waste silk is now

in, contained in the bottle. Plaintiff ^s Exhibit 13?

You w^ould keep it in that moist condition, would

you % Would that be sufficient % Until it was ready

to be degummed?

A. I would keep it in a wet condition until it

was ready to be deguromed.

Q. Would that be sufficient wetness as shown in

Plaintiff's Exhibit 13?

A. More water would not do any harm.

Q. And when you speak of keeping it in a wet

condition, it would require, of course, wetting it

and keeping it wet while it [270] was traveling

from Tacoma to Providence, Rhode Island, to the

mill?

A. It would be advisable to keep it well wet down.



314 James C. Davis vs.

Deposition of Harry Albert Mereness, for Plaintiff.

And to further prove the issue on plaintiff's

part, the deposition of HARRY ALBERT MERE-
NESS was introduced and read in evidence, as fol-

lows:

(By Mr. LYETH.)
Q. What is your full name?

A. Harry Albert Mereness.

Q. What is your occupation, Mr. Mereness?

A. I am operating chemist for the National

Spun Silk Company of New Bedford.

Q. How long have you occupied that position?

A. Since May, 1919.

Q. What are your duties as operating chemist

for the National Spun Silk Company?

A. Well, in the first place, I have the chemical

control of the mill products; that is, the processing

all the way through the mill; and, in the second

place, as operating chemist, the operating end of

it. I am responsible for the processing of the

raw waste through the degiunming stage, that is,

until the gum is removed from the silk. I also look

after the work for the Klotz Throwing Company,

25 Madison Avenue, New York.

Q. Are you chemist for the Klotz Throwing Com-

pany?

A. Yes, I am chemist for the Klotz Throwing

Company.

Q. You look after their miUs, the chemical work ?
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A. I look after their raw products, the control

of their raw products. [271]

Q. How many mills have they?

A. Twelve or fourteen; twelve, I think; twelve

mills.

Q. Will you state briefly, Mr. Mereness, what

your experience has been as a chemical engineer,

your education?

A. From 1907 until 1909, those three years, '07,

'08 and '09, I was a chemist in three different gov-

ernment laboratories working on arsenal supplies

and ordnance materials. In 1912 I was graduated

from Harvard with degree of A B. I specialized

in chemistry and mining engineering. In 1913 I

was with the Government again and the latter part

of that time went with the Embree Iron Company

of Embreeville, Tennessee, as chemist, and later as

chemist and engineer. The work there consisted

of routine work principally, on zinc products.

In 1914, at the outbreak of the war, I went with

the Du Pont Company as Chief Chemist of their

Carney's Point Works, Carney's Point, New Jer-

sey, and I was there all during the war, first as

Chief Chemist and later as Supervisor of Labora-

tories. And then in the Spring of '19 I came with

the National Spun Silk Company in my present

capacity.

Q. In your capacity as operating chemist for the

National Spun Silk Company, have you had experi-

ence and have you handled Canton steam waste of

the grades No. 1 and No. 2?
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A. My principal—you might say my principal

job is the handling of steam wastes and other va-

rieties of raw waste in the preliminary processing

stages—that is, what we call boiling off—and that

is my principal job; that is what I am paid for

doing, in other words.

Q. Have you had occasion to handle or had any

experience with Canton steam waste which has

been wet with salt water?

A. In an operating way I have not. That is,

what I mean by that, in large quantities; I have

never had any large quantities. [272]

Q. Have you ever had silk waste, steam waste,

wet in the plant?

A. We have had steam waste wet in the plant

and also received in cars in wet condition. Just

recently we received a shipment wet through from

leaky cars, 415 bales wet down pretty well.

Q. Have you had occasion to conduct any experi-

ments at my request with Canton steam waste,

wetting it with sea water to observe whether or not

there is any danger of spontaneous combustion?

A. During the month of October last year, 1920,

at your suggestion, I took some No. 1 steam waste

—Canton steam waste—and wet it with sea water

and subjected it to a series of drying-out tests with

repeated soaking in salt water. In these drying-

out tests I graduall}^ increased the temperature of

drying from normal room temperature—which I

imagine at that time must have been around 75—to

something around 285 to 290 degrees Fahrenheit.
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Q. Will you state from your experience in those

tests and from your experience with wet Canton

steam waste in the mill, whether or not, in your

opinion, there is any possible danger of sponta-

neous combustion in Canton steam waste which has

been wet with salt water?

A. In a general way I would say that I cannot

conceive of an ordinary condition, either allowing

material to dry naturally at ordinary room temper-

atures or through heating at temperatures below

280° Fahrenheit, of any chance of spontaneous

combustion.

Q. You found no evidence

—

A. Wait a minute; that question said, wet with

sea water?

Q. Yes. A. All right.

Q. In your experiments which you conducted at

my request did you find any evidence or tendency

for the silk waste to ignite spontaneously?

A. No, none whatsoever. [273]

Q. What happens when the silk waste is wet?

A. When silk waste is wet in a bale we get an

ordinary fermentation which causes a local heating.

As the bale dries out the heating ceases; if the

process of drying out is sufficiently prolonged the

silk becomes discolored and when boiled off has a

gray cast.

Q. Assume, Mr. Mereness, a cargo of 500 bales

of No. 1 Canton steam waste and 367 bales of No.

2 Canton steam waste had been stowed in a hold

of a ship which stranded in Puget Sound on or
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about August 1, 1918, and that that hold had be-

come flooded with sea water, and that thereafter

the vessel had been floated and the wet bales of

waste had been unloaded on an open dock on or

about August 7th to August 10th; and assume fur-

ther that the wet bales had been loaded in refrig-

erator-cars which had been iced or on about August

15th to 16th, and that said refrigerator-cars loaded

with bales and iced had been transported across

the continent to Providence, Rhode Island, by a

silk train service, occupying a time approximately

six days, and had arrived at the mill of the American

Silk Spinning Company, the plaintiff in this ac-

tion, between August 21st and August 30th, a period

of from three to four weeks after it had been origi-

nally wet,—will you state whether or not, in your

opinion, there would have been any danger of spon-

taneous combustion in the silk ?

A. Under the conditions as stated, I do not be-

lieve that there would have been any chance for

spontaneous combustion to have taken place.

Q. Assume the conditions in my previous ques-

tion up to the time that the wet silk had been un-

loaded on the dock at Tacoma, Washington, and

had been partially loaded in refrigerator-cars on or

about August 15th, and that the silk had previously

been wet down, whether or not, in your opinion,

there would have [274] been evidence of exces-

sive heating such as to justify an assumption that

there would be danger of spontaneous combustion?

Mr. KORTE.—If the answer to the question
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leads up to the exercising of the judgment of an

ordinary individual dealing with the particular sub-

ject, I object to the question as incompetent, im-

material and irrelevant and the witness is not com-

petent to give his opinion upon the subject; and it

calls for the opinion on a subject which an expert

is not allowed to state his opinion upon, and it is

the conclusion of a given state of facts which the

jury or the Court must pass upon.

The WITNESS.—It is a question of fact? That

is, I can't—(pausing).

Mr. LYETH.—Strike it all out.

The WITNESS.—No, I can't answer it to save

my neck; I can't do it.

Mr. KORTE.—Why can't you?

The WITNESS.—If I had been there I could.

Mr. LYETH.—I didn't hear what you said.

The WITNESS.—I say if I had been there I

could. You see the point is this: If I had seen it

—I have my idea how it looked, undoubtedly, but

the opinion isn't worth anything; somebody else

would have to testify as to how it did look. But

if you explain to me how the thing felt and looked

and whether it was hot or cold and how it smelled,

too, if you want—I don't care anything about that

—then I could express an opinion as to the condi-

tion of the silk at that time.

Q. Assume further that when the silk waste had

first been discharged from the vessel, it had heated

to some extent and that it had been wet down by

hose, and that on August 15th and 16th the heat-
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ing had reduced and that in some bales it had dis-

appeared entirely; that ammonia fumes were com-

ing off,—^whether or not, under those conditions,

there would have been reasonable ground for assum-

ing that there was any danger from spontaneous

combustion in transporting the cargo in refrigera-

tor-cars iced across the continent?

And to that question the defendant objected, on

the ground that the question is incompetent, im-

material and irrevelant, and the witness is not in-

competent to give his opinion on the subject, and

it calls for an opinion [275] on a subject which

an expert is incompetent to give, and it is the con-

clusion of a given state of facts which the jury or

the Court must pass upon.

But, notwithstanding said objection, the witness

was permitted to answer the question as follows:

A. Under the conditions that you have outlined,

I have no reason to believe that there would be

any danger due to spontaneous combustion in ship-

ping the cargo.

And to that testimony the defendant excepted,

and his exception was allowed by the Court.

Q. Whether or not the icing of the refrigerator-

cars would reduce the tendency of the cargo to

heat or reduce any possible danger of spontaneous

combustion ?

A. I didn't catch that question; what do you

mean "whether or not"?

Q. Will you state whether or not in your opin-

ion?
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A. Oh, whether or not the icing of the car would

help to prevent the thing heating up and so on and

so forth?

Q. Yes.

A. Fermentation of the sericine or silk gum takes

place ordinarily at temperatures—takes place more

rapidly at temperatures around 130° or 140° Fah-

renheit, and to the best of my knowledge the tem-

erature in an iced refrigerator-car would so far

reduce the temperature as practically to preclude

any further fermentation.

Q. From your experience, have you ever observed

or heard of Canton steam waste which had been

wet either with fresh or with sea water igniting

from spontaneous combustion?

A. I have not, no, sir.

Q. Have you ever had the experience of having

foreign matter in silk waste ignite in the dryers?

A. The only condition under which I have ever

observed a fire in silk—not of silk, in silk—a fire

in silk, is a case where floor sweepings containing

numerous very fine wood splinters had been inti-

mately mixed with degummed silk and dried in a

dryer at a [276] temperature of about 300° Fah-

renheit, and then piled into a sizable pile and al-

lowed to stand without cooling—simply pile it

right into a pile, stack it up.

Q. And what happened?

A. Under these conditions, we noticed a very de-

cided smell of smoke, though none was visible, and

in digging into the pile we found that sections say
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a foot in diameter where these splinters had been

more nimaerous were charred; the wood had burned

up, the splinters had burned up and the silk had

simply charred—always on the inside of the pile.

Q. Had the silk burned itself?

Mr. KORTE.—He says charred.

The WITNESS.—Well, it amounts to the same

thing. It amounts to the same thing exactly.

Q. The fire did not spread in the silk?

A. Oh, no. When I unearthed some of it these

little splinters—I assume the pine floor—I don't

know it, but all these splinters were aglow; the

oxygen from the outside would blow over it and

they would glow again, but the heat from some of

the splinters had charred the silk.

Q. Assume the conditions, Mr. Mereness, in my
first hypothetical question; that is, that the wet

silk had been transported by silk train service in

refrigerator-cars iced, having previously been wet

down with hose, and had arrived at the mill in

Providence from three to four weeks after it had

been originally wet and had immediately been put

into manufacture and boiled upon arrival,—whether

or not, at the time the silk would have arrived at

the mill in Providence, there would have been any

weakening of the silk fibre due to fermentation or

to any other cause?

A. Very slight, if any. [277]

Q. Assume that this cargo of silk waste had not

been forwarded as indicated in my hypothetical

question, but had been dried out on the beach at
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Seattle, Washington, by breaking open the bales

and exposing them to the air out of doors for a

period of about three or four months,—^whether or

not, at the expiration of that time and after at-

tempting to dry it in this fashion, the fibre would

have been materially weakened?

A. Under those conditions I would say that the

fibre would be somewhat weakened; to what ex-

tent I would not be prepared to say. The word

"materially" is a pretty liberal word to use.

Q. Which substance in silk waste do the bacteria

attack or work upon first, the sericine or the silk

fibre? A. The sericine; the gum.

Q. If the bales of silk waste referred to in my
hypothetical question, instead of being forwarded

promptly by silk train service in its wet condition,

had been dried by opening the bales in the atmos-

phere at Seattle, Washington, for the period of

three or four months, would the bacteria, in your

opinion, have attacked and weakened the fibre of

the silk in that period to a greater extent than if

it had been shipped promptly?

A. My answer to that is, the eifect of the bac-

teria on the silk would undoubtedly be much more

marked in the case where the silk was exposed to

the elements on an open beach or the open atmos-

phere.

Q. Mr. Mereness, I show you some silk waste in

a bottle marked Plaintiff's Exhibit 13 and ask you

to examine that and state whether or not the fibre

in that silk has been weakened.



324 James C. Davis vs.

(Deposition of Harry Albert Mereness.)

A. This I assume is first grade steam waste?

Q. No. 1 Canton steam waste.

A. I do not find any appreciable weakening of

the fibre.

Q. I show you silk waste contained in bottle

marked ''Plaintiff's [278] Exhibit 2, Jan. 3,

1921," and ask you to examine that and state

where there is any weakness in the fibre, likewise

No. 1 Canton steam waste.

A. I find no evidence of weakening of the fibre

in this case.

Cross-examination by Mr. KORTE.
Q. Mr. Mereness, when that cargo reached the

docks there in Seattle, if they had immediately

washed the silk waste, degmnmed it and then dried

it, that would have been the proper thing to do,

wouldn't it, or shipped it on to the factory?

A. Yes, even without washing it.

Q. If they had dried it?

A. If you could have degummed it soon enough,

within a reasonable time, just let it alone just as

it was, it wouldn't have done a thing to it. I

never make any efforts to dry out stuff that comes

in wet.

Q. When you get a wet bale you leave it out in

the open and dry it?

A. Yes, let it take care of itself.

Q. Exactly. Of course, shipping this the dis-

tance from Seattle to Providence, taking in the

neighborhood of six, seven or eight days—I am not

certain which—if the traffic came through ordi-
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narily, it would still ferment on its way, wouldn't

it, and in its wet condition?

A. What season of the year was this?

Q. August, 1918. A. This was in August?

Q. Yes.

A. In ordinary cars, yes, I should say so.

Q. And in order to prevent the fermentation you

would either have to cool it off entirely, would you

not, to keep the bacteria from working

—

A. Or cool them to a degree where they couldn't

work any more. [279]

Q. Where they couldn't work any more?

A. Where they couldn't work any more.

Q. And it would take refrigeration all the time

constantly to that degree, would it not, in the car

if you attempted to carry it by refrigeration?

A. Yes, I should say that fermentation takes

place very readily in temperatures slightly above

100° and very slowly at temperatures around 40''

or 50° Fahrenheit.

Q. That is what I thought; between 40° and 50°

up to 100°?

A. Probably below 40°, nothing. I don't know

as to that. I have simply observed it in places

where it has been wet and the temperatures vary,

but I know in the fall when it once gets a little

cool it stops, it doesn't bother us any more.

Q. Of course, the cooler the temperature the less

fermentation or working of the bacteria will take

place? A. Yes.

Q. Would you advise shipping that cargo from
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Tacoma to Providence, Rhode Island, without keep-

ing it constantly wet, without refrigeration?

A. Yes, I would.

Q. You would order that done?

A. I would myself, yes.

Q. And it would have to be watered down at in-

tervals as the cargo moved? A. Yes.

Q. Yes. A. With or without watering down.

Q. You think you would ship it without watering

down?

A. Yes, I would have been perfectly—it wouldn't

have entered my head, in fact, to question a cargo

of silk under those conditions, knowing silk. [280]

Q. Yes, but wouldn't you have to prevent fer-

mentation in order that the fibre wouldn't be at-

tacked? Over-fermentation will attack the fibre,

will it not? A. Yes.

Q. The bacteria first destroy the gum and next

—

A. The fibre.

Q. The fibre?

A. But your conditions were that it was to get

there in seven to ten days?

Q. Yes, but it had been prior to that time wetted

for at least fourteen days in a fermenting condi-

tion prior to the time it would move on the cars

to Providence, Rhode Island?

A. I wouldn't question your statement, but I

can't conceive of any fermentation taking place

until August the 10th, when it was unloaded.

Q. You wouldn't think it would ferment, then,

when it was saturated in the hold of the ship?
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A. With salt water?

Q. Yes. A. No.

Q. It won't ferment with salt water?

A. I don't say it won't ferment with salt water;

I say I can't appreciate fermentation taking place

at the ordinary temperature of sea water in the

hold of that ship.

Q. The Exhibit 13 which you examined, Mr.

Mereness, was wetted with sea water and degum-

med; the period of time was immediately after—at

least, it has been degummed, has it not?

A. That? No, it has not been degummed.

Q. Not degummed at all?

A. Partly; loosened.

Q. And loosened to the extent that you can see

the fibre? A. Is that this one? [281]

Q. Yes. (Witness examines sample.)

A. In this exhibit the silk gum is entirely loos-

ened from the fibre, but the larger part of the gum
is still on the fibre, but it is entirely loose, just as

you said.

Q,. In loosening it—that is what you call fermen-

tation? A. Yes.

Q. The fermentation loosens the gum from the

fibre? A. Yes, absolutely.

Q. Now, as I said, this particular shipment would

have to move at least seven days from the time it

left Tacoma until it got to Providence in wet con-

dition? A. Yes.

Q. And prior to that time it had been in the
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same saturated condition, but saturated more so,

for at least fourteen days?

A. That is true enough.

Q. Now with a shipment of that kind moving,

would it not be in a worse condition when it got

to Providence, Rhode Island, than if it had been

immediate!}" dried at Tacoma or Seattle, or imme-

diately washed ?

A. It would have been in a poorer condition than

if it had been immediately dried.

Q. Yes. Now, in relation to icing again, Mr.

Mereness, isn't it a fact that nothing short of com-

plete refrigeration would stop the fermentation

from a chemist's standpoint? It would take com-

plete refrigeration?

A. Well, I answered the question—I answered

the previous question pretty completely, I thought,

to the best of my knowledge, with reference to

temperatures.

Q. Well, yes, just say yes or no— whether it

would take complete refrigeration?

A. No, it wouldn't. It wouldn't require complete

refrigeration to arrest the— [282]

Q. To arrest it entirely; we are speaking now of

arresting it entirely.

A. To arrest it entirely?

Q. Yes.

A. No, it wouldn't complete to arrest it entirely.

Q. But almost so, wouldn't it?

A. My opinion was around 50° Fahrenheit.

Q'. Very well.
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A. That is the best of my opinion.

Q. One other question in relation to the experi-

ments which you made down there at the plant.

A. Yes, sir.

Q. I didn't quite catch what you did by way of

the amount that you used and how you used it.

Will you minutely tell me what you did, what you

took?

A. The amount of material I used was roughly

six pounds. This I wet thoroughly with sea water

and wrapped it into a compact ball and tied it

tightly with twine to get it compact. I first placed

it in a dark, damp corner

—

Q. In a room ?

A. Yes, on a cement floor, brick building.

Q. In an open room?

A. Yes, fairly small room; in an open room,

fairly small open room—and then allowed to dry as

it would.

Q. Of its own accord?

A. Of its own accord. I examined it at the end

of that period of time and found that the fibre ap-

parently had not been attacked at all.

Q. Had not, you said ?

A. Had not been— and had simply hardened.

That is the effect that it had—simply hardened. I

repeated the same process of [283] soaking in

salt water and drying at various temperatures to and

including 285° Fahrenheit.

Q. That is, you used artificial heat to dry it?

' A. Yes, artificial heat. I don't know offhand
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how many I ran, but I know my idea was to keep

on soaking and heating and heating a little higher;

and the reason I didn't go higher than 285°, I

couldn't get gas burners enough under the oven to

push it up, to heat it higher than that. The final

result of these tests left a dry, darkened and hard-

'ened fibre. Of course, I was running those to find

out if I could cause a spontaneous combustion in any

stage of the drying from completely wet to com-

pletely dry.

Q. In the first experiment, Mr. Mereness, did

you know the rise in temperature? That is the one

where you had the ball in the comer and allowed

it to dry of its own accord.

A. In this particular case I didn't, because I

didn't look for it, because it has been my experience

that there is a heating in any kind of fermentation

process of that kind, and I wasn't looking for it at

all.

Q. Have you ever known or had experience in

nitrogenous matter heating to the extent that it

would burn or char or flame?

A. Have you any particular substance in mind,

or just

—

Q. Yes, a raw hair or hay or textile wastes?

A. In my experience, no.

Mr. KORTE.—That is all.

The WITNESS.—I want to say something

—

Mr. KORTE.—Another thing I just want to ask.

Q. What is the capacity of your mill down there?

A. The capacity of our mill ?
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Q. The capacity of the National Spun Silk Com-

pany? A. Well, as is or as was?

Q. When it is running full capacity, that is what

I mean—say in 1918, August 1918; a good test.

[284]

A. Thirty-five thousand pounds a week, finished

yam.

Q. I have a small sample, Mr. Mereness, of No. 1

—I am not certain whether it is No. 1 or No. 2; it

isn't material.

A. Well, I will tell you.

Q. (Continued.) —that was saturated in sea wa-

ter for, I think ten or fourteen days. Will you tell

me whether or not the fibre in that has been affected

if at all? (Witness examines sample.)

A. As to color, yes, but not as to strength.

Q. I am speaking just of the strength of the fibre?

A. No, not as to strength, as far as I can see.

The testimony of a thing like that is a little in-

volved, for one reason. These things vary consider-

ably in strength. What I mean is, No. 1 steam

waste is supposed to be a certain thing

—

Q. Yes.

A. Well, the No. 1 steam waste that we got at cer-

tain times was stuff that years ago they would call

bad.

(Envelope containing sample of No. 1 waste

marked "#1 for identification. Frank H. Burt,

Notary Public")

(Sample of No. 2 in small tobacco bag marked
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^'Defendant's Exhibit 2 for Identification. Frank

H. Burt, Notary Public")

Q. Examine Defendant's Exhibit #2 and state if

the fibre in that bunch of waste silk has been af-

fected and, if so, to what extent, if you can tell.

A. This sample seems to be considerably weaker.

Q. Can you tell the extent of it, so far as commer-

cial purposes are concerned, as to the amount it

might be weakened, or would it require you to make
further experiments on it to detennine it?

A. May I see the other sample again? (Examin-

ing sample marked #1 for identification.) This

sample seems to be considerably weaker

—

Q. Referring to #2 for identification? [285]

A. But how much a man—I couldn't say from a

commercial standpoint without actually degumming

it and dressing it.

Q. And determining the yield ?

A. Yes, determining the yield. We go by yield

entirely of those things, and it is a perfectly fair

test.

Redirect Examination by Mr. LYETH.
Q. Mr. Mereness, in answer to Mr. Korte's ques-

tion regarding the fermentation of the silk prior to

August 10th in the condition assumed in my question

and in Mr. Korte's question, did you have m mind

that the silk was immersed in salt water until it

had been unloaded on the dock?

A. I had assumed that that was the case.

Q. Will you state whether or not, in your opinion,

during that time while the silk was immersed in
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sa.jt water, fermentation would take place?

A. Could, would or did ?

Q. Could or Avould ?

Mr. KORTE.—That is in the Pacific Ocean.

Mr. LYETH.—In Puget Sound.

Mr. KORTE.—In August, 1918.

The WITNESS.—In ten days?

Mr. KORTE.—In July and August, 1918?

A. I wouldn't expect any appreciable fprmen ra-

tion in ten days under those conditions.

Q. What effect would the salts in sea water, in

your opinion, have with respect with the starting

of fermentation? Would it check fermentation

or accelerate it?

A. From what I know of similar cases, I should

say that 1he salt water would tend to check fermen-

tation.

Q. A7ou:d the subsequent wetting dowi"* oi the

silk after it had been unloaded on the dock tend to

check fermentation?

A. I should say it would tend to increase it.

Qi. You spoke about drying the silk waste at Seat-

tle in the bales. [286] Whether or not that could

be accomplished without artificial heat in the climate

that is known to exist at Seattle and Tacoma, Wash-

ington ?

Mr. KORTE.—In July and August, 1918.

Q. In August, September

The WITNESS.—Outdoors or indoors?

Mr. LYETH.—In August and September.
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The WITNESS.—Well, which was it, outdoors

or indoors ?

Mr. LYETH.—Either one.

The WITNESS.—Indoors it would be perfectly

possible to have dried this silk down to the ordinaiy

moisture content of ten per cent at Seattle, Wash-

ington, at that time.

Q. Within what time?

A. It would depend entirely upon how thick you

spread it.

Q. (By Mr. KORTE.) You would have to break

the bales? A. Oh, yes.

Mr. LYETH.—That is what I meant.

The WITNESS.—You have got to break the bales.

Mr. KORTE.—Certainly.

Mr. LYETH.—That is what I meant.

The WITNESS.—What is your question?

Mr. LYETH.—In the bales.

The WITNESS. — Oh, we don't care anything

about it if it is in the bale ; let us go back, Mr. Lyeth,

to that question.

Q. (By Mr. LYETH.) If in the bale, what would

your answer be ? A. No.

Q. Having in mind 867 bales of silk waste, can

you give some idea of what floor space indoors would

be required to spread it out and dry it indoors?

A How many bales?

Q. 867 bales. Just roughly. [287]

A. To dry it at one time indoors, or out if it

didn't rain, I should say w^ould take something over

225,000 square feet for the 867 bales. I had occa-
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sion to do this thing just the other day, so that is

how I got the idea.

Testimony of Fred J. Alleman, for Defendant.

And thereupon, without offering further evidence,

the plaintiff rested; and the defendant, to prove

the issue on his part, called as a witness FRED J.

ALLEMAN, w^ho gave the following testimony:

Q. (By Mr. KORTE.) State your full name.

A. Fred J. Alleman.

Q. What position do you hold now and did you

hold in 1918 with the Milwaukee road, or the Rail-

road Administration at that time?

A. Freight agent at Tacoma, Washington.

Q. What was your position ?

A. Freight Agent at Tacoma, Washington, in-

cluding the local office and the docks.

Q. You are the head, then, of the Freight Depart-

ment in the City of Tacoma and what has to do with

freight at that point? A. Yes, sir.

Q. And do you have what is known as the up-town

office, or the office proper? A. Yes.

Q. And where is that located in the city with

reference to the docks?

A. At East 25th and D Streets, is where the

freight office is located, and that is about three

miles from the docks.

Q. About three miles from the docks?

A. Yes, sir.

Q. Your office proper, then, is what is known as

the up-town office? A. Yes. [288]
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Q. That includes the freight-sheds there where

the trains bring in freight and take out freight?

A. Yes.

Q. And what force have you operating there?

A. I have an assistant agent and clerical forces

sufficient to carry on the work.

Q. Then you have charge of the docks?

A. Yes.

Q. How many docks, if there are more than one,

and where are they located?

A. There were three docks at that time in ser-

vice; No. 1, No. 2 and No. 3, and they are located

on what is known as the Milwaukee Channel.

Q. That is on Commencement Bay ? A. Yes.

Q. And those are the docks against which the

ships from sea come and unload the freight?

A. Yes.

Q. And what force have you, or did you have

at that time, operating those docks?

A. I had a chief clerk at each dock in charge of

the office work; sufficient clerical help to carry on

that work, and also a general foreman and an as-

sistant general foreman, and the necessary labor to

carry on that work.

Q. You had a man there by the name of Cheney?

A. Yes.

Q. What was his full name?

A. Calvin R. Cheney.

Q. And what position did he hold at the docks?

A. He held a position as chief clerk.
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Q. And what authority did he have as chief clerk ?

[289]

Mr. SHORTS.—I object to that question upon

the ground that it is incompetent, irrelevant, imma-

terial and calling for a conclusion.

Mr. KORTE.—They have put in proof here from

Mr. Taylor that he talked with a man by the name

of Cheney.

The COURT.—I understand that. The objection

may be overruled.

Q. Go ahead and define w^hat authority he had,

if any, with reference to what he had to do.

A. Mr. Cheney's w^ork consisted—he was in charge

of the office at the clerical end; with clerks under

him, and had general supervision of the office.

Q. Now, beyond him, you had then what you call

the Dock Foreman *? A. Yes.

Q. And what were his duties'?

A. The duties of the Dock Foreman were to have

charge of the discharging of steamers, the loading

of steamers, the unloading of cars to and from the

warehouse.

Q. Where is Mr. Cheney's office and where did

Mr. Cheney work in the dock, with reference to

where the ship involved in this lawsuit unloaded?

A. At the extreme north end, at what is known as

Dock No. 1.

Q. How far w^ould his position, or place where

he would work, be from the place where the unload-

ing would be carried on? A. A thousand feet.

Q. Describe generally to the Court where Mr.
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Cheney was located and where this unloading was

going on.

A. Well, what is known as Dock No. 1, 960 feet

long by 175 feet in width. This is north and south

(illustrating) and the dock office is in the extreme

northeast corner of Dock No. 1. The unloading

was done at the south end of this 960-foot dock.

Q. Assuming that this piece of furniture here

would represent the dock, where would Mr. Cheney's

office be and where was the unloading carried on?

[,290]

A. On that northeast corner of that counter, and

the unloading would be going on right here (point-

ing), assuming that there was another dock beyond

there.

Q. Now Mr. Alleman, can you remember when the

''Maru" ship was stranded at Cape Flattery?

A. I do.

Q. And you had information that there were car-

goes on there that would have to be handled through

your dock? A. I did.

Q. Were you present when the ship was first

docked? A. I was.

Q. Do you remember the date when it first docked

at the Milwaukee dock? A. I do.

Q'. Give it, please.

A. About nine A. M. August 10th.

Q. Was that when it first came? A. Yes.

Q. And then did it stay there to unload?

A. They undertook, or rather started to unload.
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but she took water so fast that they had to give it up.

Q. Where did it go then?

A. They took her to what is known as the Todd
Drydocks.

Q. And how long did the ship stay at the Todd

Drydocks ?

A. Until some time during the night of August

11th.

Q. And when did it commence to unload?

A. Some time during the forenoon of August 12th.

Q. Did you go on board the steamer when it first

came there, or when it started first to unload, or

at any time ? A. I did.

Q. Was it at the time when the ship first docked,

or when it returned from the drydock that you

went on board? [291]

A. More particularly after she came back from

the drydock.

Q. How much time did you put in that day about

the ship?

A. Oh, I would say at least an hour.

Q. Then, with reference to that time—I may not

have the time in my mind exactly—but what, if

any, instructions or orders did you give with refer-

ence to the damaged cargoes on the ship, so far as

the taking possession of them by the railroad or

the handling of them and shipping them?

Mr. SHORTS.—I object to that on the ground

that it is incompetent, irrelevant and immaterial as

to what instructions were given and as not binding

on the plaintiff.
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The COURT.—As I understand, the question in

this case is whether the railroad ever accepted these

goods for shipment.

Q. (Mr. KORTE.) What orders did you give, if

any, with reference to the damaged cargo?

A. On August 10th, after the steamer had docked

and started to discharge cargo, and noticing the con-

dition of the two forward hatches, I issued instruc-

tions that under no circumstances was any part of

the damaged cargo to he accepted in the warehouse.

Q. Where did you say it should he placed, if at

all?

A. It was to be placed on the open space be-

tween what is known as Dock No. 1 and the Gillespie

Oil Shed.

Q. After that what did you do and where did

you go.

A. August 10th, do you refer tof

Q. Yes ; after you gave those orders.

A. I watched the discharging for some little time

and saw the condition.

Q. And was it on— A. On 'August 10th.

Q. On August 10th she went to the drydock, didn't

she? A. Yes, but she discharged some of it.

Q. Well, go ahead.

A. I watched the discharging of some of the

cargo. [292]

Q. Was any part of the silk cargo involved here

at that time discharged?

A. Not that I know of.

Q. Go ahead.



American Silk Spinning Company. 341

(Testimony of Fred J. AUeman.)

A. After watching the discharging for perhaps

three-quartei's of an hour, I left and went back to

my own office to carry on other business.

Q. Your duties took j^ou to your office where

your principal duties were ?

A. Yes ; and later in the day I was informed

that the steamer had to go back to the drydock;

that it was unsafe.

Q. Then when the steamer came back from the

drydocks and started to unload, did you go down

to observe it? A. I did.

Q. What date was it and when did you get down

there ?

A. Some time during the forenoon of August

12th; I am unable to state the exact tune.

Q. Did you at that time observe the condition of

the cargo as it was coming out of the hold of the

ship ? A. I did.

Q. What cargoes were first unloaded, and when

did they start unloading the silk waste involved in

this case"?

A. The first cargo that I took particular notice

of was matting, tea, rice, beans and some waste silk.

Q. What was the condition of that cargo ?

Q. The entire cargo was thoroughly and com-

pletely saturated with salt water.

Q. Then did you note the silk cargo as it was be-

ing unloading. ? A. To some extent, yes.

Q. Did you go up on the ship and look in the

hatches at all? A. I did. [293]

Q. Tell the condition of that cargo as it was being
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lifted out of the hold of the ship, and what con-

dition it was in.

A. I was on board this steamer a number of times

on that particular date, and I noticed that the water

was only being pumped out sufficient for the men
to unload the slings; and I asked the question why
the men to a large extent were walking in water

and handling wet cargo; that it seemed to me could

have been eliminated by pumping the water more

rapidly; and I was informed at that time by the

men in charge of the pump that it was necessary to

keep the cargo completely flooded; that due to the

heat developing in the steamer

—

Mr. SHORTS.—(Interposing.) I move to strike

that out as hearsay.

Mr. KORTE.—I think that is part of the res

gestae, to show what was actually going on.

The COURT.—He can tell what was going on, but

not what they told him.

Q. (Mr. KORTE.) Go ahead and tell what you

saw yourself w^ith reference to the bales as they

came out,—did you note whether or not they were

heating? A. They were.

Q. Or were hot? A. They were.

Q. Tell their condition as they appeared to you

as they came out of the hold, the first ones.

A. The bales were somewhat hot; somewhat

warm, I would say; but not as warm as later on;

due to the fact that they were thoroughly sub-

merged in water.
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Q. Did you note then the cargo as it generally

came out later on?

A. I did, off and on during the entire discharging.

Q. And how were they, with reference to heating,

as they got down into the bottom of the hatch?

A. As soon as the cargo was exposed to the air

and the water being pumped out, the cargo would

heat. [294]

Q. You then placed this cargo, where ?

A. Some of the cargo was placed in this open

space between Dock No. 1 and the oil-sheds. The

beans and rice, almost in its entirety, were placed

on scows.

Q. Did the beans and rice come out of the same

hatch in which the silk was located? A. Yes, sir.

Q. And this space which you speak of between

the dock and some other platform, was that in the

open or under the shed? A. In the open.

Q. Now, that was the 12th that you were there?

A. Yes, sir.

Q. Did they unload the entire cargo of waste silk

on the 12th or did

—

A. (Interposing.) They did not.

Q. —or did it take longer? A. Yes.

Q. How long did you stay there on the 12th?

A. I was there on several occasions. I was there

in the forenoon and I was there again in the after-

noon.

Q. Did you see Mr. Taylor there at that time, or

have any talk with him, on the 12th?

A. I didn't know Mr. Taylor, if I saw him.
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Q. You had no talk with him on the 12th then?

A. None whatever.

Q. Then you went back to your general offices to

attend to your duties again that day ? A. Yes.

Q. And when did you go down there again?

A. I was again on the dock on the 13th.

Q. What time of day did you get down there on

the 13th?

A. I am unable to state the exact time, but it was

some time [295] during the forenoon.

Q. When you got down there what did you find

with reference to the silk waste and the two re-

frigerator-cars ?

A. There were no cars spotted at that time.

Q. On the 13th? A. When I was on the dock.

Q. How.'s that?

A. No cars spotted at that time.

Q. What time of day was it that you were there?

A. It was some time during the forenoon.

Q. How long did you stay there at that time ?

A. Perhaps an hour.

Q. Did you go about to examine the damaged

cargoes that were being unloaded? A. I did.

Q. Did you note the waste silk that was being

unloaded?

A. I noticed it in the same manner that I did the

other cargoes.

Q. And were any of the other cargoes heating?

A. They were all more or less heating on the plat-

form.

Q. And did you note the character of the waste
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silk, as to whether it was still heating?

A. It was heating.

Q. You said you were there about an hour on the

13th; did you see Mr. Taylor there at all, or any-

body? A. I did not.

Q. You had no talk with him on the 13th'?

A. I did not.

Q. Where did you go after you left the docks that

day? A. I went back to the office.

Q. To your general office? A. Yes.

Q. To attend to your general duties?

A. Yes. [296]

Q. And when did you go back to the dock?

A. About 9.00 A. M. of the 14th.

Q. When you got down there what did you find,

with reference to the waste silk?

A. When I got to the dock on the morning of the

14th I found two cars of this silk waste had been

loaded. They had been opened prior to my arrival.

Q. What do you mean by opened?

A. The doors had been opened prior to my arrival,

and Mr. Hennessey and Mr. Wheeldon.

Q. Who is Mr. Hennessey?

A. Mr. Hennessey is the general foreman and Mr.

Wheeldon is the sub-foreman.

Q. What did they do?

A. They called my attention to the fact that these

cars had been loaded on the previous afternoon and

had been sealed up during the night.

Q. What do you mean by sealed up ?

A. The doors had been sealed.
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Q. By whom? A. By the Customs.

Q. And they were the dock foremen?

A. They were the dock foremen.

Q. And what were they doing to that ear when
you got there?

A. They were sprinkling both cars, or the con-

tents of both cars, with water at the time that I

arrived, and they called my attention to the con-

dition of the contents. At this time the fumes and

steam and heat were still coming from the doors

and through the vents of the two cars.

Q. Did you examine it physically? A. I did.

Q. What did you do by way of examining it?

[297]

A. I moved the bales to the side and got my
hands in on all sides of a number of bales.

Q. And how were those bales heating as com-

pared with the bales when they first came out of the

hold, as you told us?

A. The heat was greatly intensified.

Q. About what temperature, or how high was the

heat in Fahrenheit, in those bales when you felt of

t£em with your hands?

A. The two cars, when I felt of them, were in

excess of 135° Fahrenheit, and how much higher I

can't say.

Q. What knowledge, if any, did you have that

those two cars were loaded with the waste silk as

you found them there that morning?

Mr. SHORTS.—I object to that as irrelevant,

immaterial and incompetent, and I do not see what
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possible bearing the knowledge of this man can

have.

The COURT.—He was the man in charge of the

freight office and the freight business in this city

at that time.

Mr. KORTE.—That is the point; he is the only

one that could bind the company.

Mr. LYETH.—I object to that statement of coun-

sel. I trust that you are not testifying, Mr. Korte.

Mr. KORTE.—No, I am just suggesting to the

Court what my point is.

The COURT.—I think he can answer the ques-

tion.

(Question repeated to the witness as follows:)

Q. What knowledge, if any, did you have that

those two cars were loaded with the waste silk as

^ou found them there that morning?

A. None whatever.

Q. And the first you learned of it was when you

got down there that morning?

A. When I arrived there at the dock.

Q. Then when you found them heating, as you

have described, what did you do about if?

A. I immediately ordered the foreman, Mr. Hen-

nessey, to get hold of a switch engine and pull them

away from the docks, to an open [298] space

where, in case of a fire, which I was afraid of, they

would not endanger other property.

I also instructed the foreman to place a man in

charge of a hose and to keep continually washing

down the contents of those two cars until it could
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be decided as to what was to be done with the con-

tents.

Q. Now, what made you feel that there might be

a fire result from the condition of those bales'?

A. Due to the fact that I have seen uncured

hay—I have seen manure piles and grain heat up

to an extent of where they would char, and coming

in contact with other foreign substances, creating

fires.

Q. And the heating of these bales, did that or did

it not act similarly to the things which you de-

scribed had charred and burnt other things ?

A. They certainly did.

Q. After you had pulled the cars out into the

open and ordered water poured on them imtil it

could be determined what would be done with them;

what did you do?

A. It just so happened that

—

Q. How is that?

A. I say, it so happened that Mr. Wilkinson

—

Q. Who is Mr. Wilkinson?

A. He was the inspector of the freight-train de-

partment.

Q. From where? A. From Chicago.

Q. And where is Mr. Wilkinson now?
A. Mr. Wilkinson died in 1919.

Q. Proceed.

A. It so happened that Mr, Wilkinson was on the

docks some time later on the same date, and I said

to him, "You are just the man that I want to see.

We have two cars here that are extremely [299]
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hot—that is the contents is extremely hot"

—

Mr. SHORTS.—I object to this conversation with

the deceased man.

Mr. KORTE.—I think the declarations are ad-

missible. It seems to me that anything that might

have been said by way of a declaration at the time

would lead up to his anxiety and show his reasons

for refusing them, if he did refuse them, and I think

it is material.

The COURT.^He can state what Wilkinson told

him to do.

The WITNESS.—What instructions?

Q. (Mr, KORTE.) What was said between you

and Mr. Wilkinson as to what should be done with

those two cars?

A. We talked over the situation, and he agreed

with me that the silk was dangerous, or that the

contents were dangerous and should not be for-

warded, and we agreed between ourselves that the

only authority that we would accept to forward the

contents would be from Mr. Earling, the vice-

president.

Q. Will you tell that over again, Mr. Alleman;

I don't think counsel heard you.

A. We agreed between ourselves

—

Mr. SHORTS.—Well, I want to insist on this

objection. I think it is entirely objectionable testi-

mony.

The COURT.—We admit it subject to your ob-

jection for whatever it may be worth hereafter, as

this is a trial before the Court, and you can have the
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record, of course, if it is incompetent.

Q. (Mr. KORTE.) Go ahead; what did you and

Mr. Wilkinson decide upon with reference to the

silk?

A. We decided that the dangers were so great

that it would be entirely impracticable and wrong

for us to endeavor to forward that cargo, unless it

was authorized by the highest authority on the

Coast, of the Milwaukee Railroad Company, which

was Mr. Earling.

Q. Now, what was the general unfitness of the

cargo itself, that [300] is, the silk?

A. It was very obnoxious ; the flunes coming from

it were very obnoxious and undesirable.

Q. And did that enter into your decision with

reference to refusing the cargo?

Mr. LYETH.—Our objection to that is, that it is

calling for the feelings of the witness and it is not

competent testimony.

The COURT.—As I said a moment ago, this trial

is before the Court and your objections are in the

record and you will have the advantage of them for

what they are worth hereafter. It is not necessary

to be as particular as if it were being tried before a

jury.

A. To some extent they did, but the prime factor

I had in mind at aU times was the danger to life and

property due to fire.

Q. Later on, Mr. AUeman, did you find any diffi-

culty in handling the cargo through objections on

the part of the men because of its unfitness?



American Silk Spinning Company. 351

(Testimony of Fred J. Alleman.)

A. We did.

Q. Describe what you did with those two cars

later on, with reference to the silk which had been

loaded into them.

A. If must be borne in mind that we were con-

tinually watering these cars, or the contents of

these cars until the 16th of August. On that day

we unloaded them on the ground.

Q. Gro ahead, and tell what, if any, difficulty there

was in unloading that cargo by way of handling it

through the men that you had.

A. We had some difficulty in getting the men to

handle the contents.

Q. What objections did they make*?

A. The fumes and the heating is what they ob-

jected to; but not so great at that time as we did

later.

Q. This particular lot was kept wetted down
every day until it was unloaded? A. Yes. [301]

Q. And then when you unloaded this from the

car, where did you place it?

A. On planks that were laid on sand between the

two docks—I am speaking now of Dock No. 1 and

Dock No. 2—farther away from the platform than

what the other wet cargo was.

Q. Now, describe how you piled those bales of

silk in this car on the ground.

A. They were piled three bales each, lying flat.

Q. Had the rest of the cargo in the meantime

been unloaded from the ship? A. It had.

Q. And where was that piled ?
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A. That was piled on the open platform between

Dock No. 1 and the Gillespie Oil Shed.

Q. Which you have already described?

A. Yes.

Q, And what was there with reference to an oil

industry or an oil shed?

A. There are several oil industries in that vicinity.

Q. How near were those piles to any one of those

sheds?

A. Just a six-inch wooden wall between the open

shed and the oil industry.

Q. Who were the ones operating that particular

shed? A. Gillespie & Sons of New York.

Q. And what, if any, objection did they make to

this particular cargo being piled up against this

shed while it was there, and what reasons did they

give or state to you about it ?

A. I can't say just what particular objections

were raised, except that they were afraid

—

Mr. SHORTS.—I object to that.

The COURT.—I do not think that is very material

as to what they were afraid of. [302]

Q. (Mr. KORTE.) Was there any objection be-

cause of the fear of fire ?

Mr. SHORTS.—I object to that.

A. They were afraid of fire.

Q. What did you do with that cargo, with refer-

ence to moving it at any time—that cargo that was

left on the platform; was it always left there or did

you move that off a ways on the ground ?
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Mr. LYETH.—I object to this fashion of leading

the witness.

Mr. KORTE.—I will change the question.

Q. What did you do with the remaining portion

of the cargo that was piled on the platform?

A. The remaining portion that was left on the

platform, which consisted of tea, matting

—

Q. (Interposing.) I am speaking now of the silk

cargo; what did you do with the remainder of the

cargo, aside from those two cars?

A. That remained on the open platform until

August 29th, and it was sprinkled with water daily.

Q. And how were they piled on that platform,

with reference to depth and width?

A. Part of it was piled on ends and part of it was

piled on the sides, approximately, three deep.

Q. When you speak of on end, was it one pile

deep or more ?

A. What I call ends is the two ends; and then

the sides. As I recollect, those bales were about

three feet in length.

Q. And they were piled three deep?

A. On end, one deep, and on the sides, three deep.

Q. Were you backwards and forwards there to

the place while the cargo remained in that con-

dition? A. I was backwards and forwards daily.

Q. And what did you do by way of keeping the

heat down, if at all?

A. Continually kept soaking it with fresh water.

[303]

Q. How's that?
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A. We were continually soaking it with water.

Q. Every day? A. Every day.

Q. And did you note whether it was still heat-

ing?

A. It was, but not to the same degree that it

did the first ten days.

Q. Did you at any time see Mr. Taylor and have

a talk with him with reference to this cargo?

A. I did.

Q. When was that?

A. I am not positive. It seems to me it was

about one P. M. of the 14th.

Q. Of August?

A. The 14th of August, after I had rejected the

cargo. ^Ir. Taylor

—

Q. (Interposing.) Go ahead.

A. Mr. Taylor met me on the open platfoi*m

just south of Dock No. 1 and he says, "I under-

stand you are refusing to let this cargo go for-

ward," and I told him I had, and he tried to per-

suade me—telling me that there was no danger;

no fire risk and that it was entirely safe for the

cargo to go forward.

Q. What did you tell him?

A. I told him that from my experience and from

what Mr. Wilkinson had said to me, that there was

no other way that that cargo could go forward ex-

cept on Mr. Earling's authority; and that pretty

near ended the conversation. He asked me where

he could see Mr. Earling; and that practically
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ended the conversation ; and that was the only time

I had any talk with Mr. Taylor.

Q. After that talk, then what did you have to do

with the cargo in the meantime, except to care for

it as you were doing hy sprinkling it down?

A. Nothing further. [304]

Q. When did you have anything to do again

with that cargo, and under what circumstances?

A. Nothing further until on August 29th Mr.

Taylor authorized or ordered us to load it into

boxcars for shipment to the North Pacific Sea

Products Company.

Q. Where was that located?

A. That was located in Tacoma.

Q. And then what did you do with reference to

handling the cargo and loading it into the cars?

A. We started to load it into the cars at that

time.

Q. What trouble, if any, did you have in trying

to get it loaded, if at all?

A. The gang started to load two of the cars from

the ground that had previously been loaded into

the refrigerators, and after loading, perhaps, less

than a third of one car, the men began to get sick

and finally they positively refused to work.

Q. That gang?

A. That particular gang; and we later persuaded

another gang, by allowing them some extra time, to

finish the loading of those two cars.
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Q. What difficulty did they have or experience

to your knowledge ?

A. They had the same difficulty; not quite as

severe as the first gang.

Q. What trouble did they have by way of

handling it ?

A. The extreme ammonia fumes and the heat

that still remained in the cars made the men sick.

Q. Then when that gang had loaded those two cars

that had been unloaded from the refrigerator-cars,

what other cars were loaded and by what men?

A. By the same gang that had refused to load

the cars that had been previously loaded—the same

gang loaded one car from the open platform with-

out any particular difficulty. [305]

Q. Did you note the heating of the bales while

they were being loaded into cars for this shipment

ordered by Mr. Taylor? A. I did.

Q. Tell the Court how hot the bales were, to

your knowledge. A. At this time?

Q. Yes.

A. The bales were still very hot, although not

as hot as they were at the time they were unloaded

from the two refrigerator-cars.

Q. Had those bales been kept wet during all of

this period from the 14th to the 29th?

A. They were kept wet, and being out in the open

air

—

Q. And then you say you loaded the w^hole of the

cargo into cars, and where was it taken then?
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A. It was placed to the North Pacific Sea Prod-

ucts Company.

Q. And then it eventually went to Seattle, as

described by Mr. Taylor? A. Yes.

Q. I think you said that certain of the other

cargo, wheat and rice and beans, were loaded on

scows'? A. Yes.

Q. And was that stuff heating at the same time

that you were examining this cargo?

A. It heated to such an extent on the scow that

it charred.

Q. You spoke of your experience in connection

with hay; green hay heating and setting on fire;

now, describe that experience to the Court, which

you have had personal knowledge of.

A. In my younger days, up to the time I was

about twenty-one years of age, your Honor, I was

raised on a farm, and I have at different times

seen improperly cured hay heat up to such an extent

that it had charred the entire inside and whenever

the air reached such stacks it would blaze out. I

have seen that many [306] a time. And the

heating of the contents of those two cars acted in

a similar manner.

Cross-examination by Mr. LYETH.
Q. Where are the manifests, Mr. Alleman?

A. In several locations; one in the Osaka Shosen

Kaisha's office; that is the Steamship Company's
office; and one in the Customs Office and one in

Mr. Cheney's office.
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Q. Mr. Cheney had the manifest of this par-

ticular vessel? A. Yes, sir.

Q. (Mr. KORTE.) This cargo moved in bond,

did it?

The WITNESS.—Yes.
Q. (Mr. LYETH.) Why did you keep a set in

Mr. Cheney's office? A. Why?
Q. Yes.

A. In order to arrange for the forwarding and

the settling of accounts with the Steamship Com-

pany.

Q. You have, of course, through arrangements

with the Osaka Shosen Kaisha's Company?

A. Yes.

Q. Through billing and freighting arrangements?

A. Yes.

Q. How^ are cars ordered to the docks?

A. How are they ordered ordinarily?

Q. Yes—physically, how is the order given?

A. The cars are ordered by the foreman, usually.

Q. Any written order?

A. Not imless they come from connecting lines.

Q. And these bales which you say were unloaded

from the refrigerator-cars were not placed on the

dock ?

A. Not in the same location that they came from.

Q. Well, were they on the dock or were they not?

[307]

A. At the time they were unloaded the second

time?
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Q. Yes.

A. That is when they were unloaded from the

refrigerators ?

Q. Yes.

A. No, sir; they were placed in an open space

farther away from the dock, and unloaded on

planking.

Q. Then they were not on the dock at all?

A. Not at that time. Originally

—

Q. (Interposing.) Did you put them on the

beach ?

A. On the sand—by spreading planking on the

sand.

Q. Well, that is on the beach; that is not on the

dock at all.

A. Well, what I undertsand by the beach is the

sand beach leading out to a body of water. This

is not the same thing.

Q. Haven't you got a body of water there?

A. We have a body of water there, but it is con-

fined in a channel; and where these bales were

placed at the time of unloading is much higher

ground that what the tide brings the water in, and

we built up

—

Q. (Interposing.) Was it higher that the dock

itself?

A. Not higher that the dock itself but about the

same level so far as the body of water is concerned.

Q. Then it was on the beach, or the sand leading

to the water oft' the dock, was it?
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A. That is what you might call it
;
yes.

Q. You spoke about the beans and the rice that

were unloaded on the scows; were any of those un-

loaded on the dock?

A. At the start, yes, they were.

Q. Well, there were some unloaded on the dock?

A. Yes.

Q. And piled in the vicinity of the waste silk;

is that true ?

A. A small portion. [308]

Q. Did those take fire ?

A. They didn't take fire on the dock.

Q. They charred, did they?

A. They charred on the scow.

Q. Did they char on the dock?

A. They didn't char on the dock. They were

removed from the dock to the scow.

Q. The beans and the rice then on the scows

took fire?

A. I would not say that they actually took fire and

blazed, but they took fire to the extent that they

were charred and were all diunped overboard.

Q. Did you see them charred?

A. I saw them.

Q. Where? A. On the scow?

Q. Where was that?

A. Loaded alongside the dock.

Q. They were alongside the dock? A. Yes.

Q. How were those beans and rice unloaded ; were

they unloaded on the dock and then on to the scows
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or directly outside into the scows from the ship's

tackle?

A. To start with, they started to discharge them

on the dock, a very small portion was placed on the

dock, when they brought up scows and discharged

them directly from the steamer to the scows.

Q. The scows were placed outside of the steamer ?

A. Outside of the steamer.

Q. Away from the dock?

A. And then they were later anchored alongside

the dock.

Q. Were they tied to the dock? [309]

A. Partially tied to the dock and made fast.

Q. And you saw them charring?

A. I saw them charring.

Q. When did you see them charring or burning?

A. It was some time after the steamer had finished

discharging; I could not say as to the exact date;

the 16th or 17th or 18th.

Q. Somewhere between the 16th and 18th?

A. Yes.

Q. Did you go on the scows?

A. I got on the scows.

Q. You got on the scows? A. Yes.

Q. And there was a fire?

A. I could not say that it was on fire—they

charred and heated to such an extent.

Q. Did they set fire to the scows?

A. They did not.

Q. Did it char the wood on the scows ?
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A. I could not say that it charred the wood on

the scows.

Q. But there was char?

A. That is not what I said.

Q. I beg your pardon.

A. I said they charred.

Q. Let us get down to what you mean by charred.

A. Heating to such an extent where it will elimi-

nate itself into ashes, and still not blaze out.

Q. Then you mean by charring, disintegrating?

A. Perhaps that is what you might call it.

Q. Then you do not say that there was a flame?

A. I didn't say there was a flame.

Q. Did they show evidences of having been

burned ?

A. Evidence of having burned? [310]

Q. Were they black?

A. They were blackened.

Q. Were they smoking?

A. They certainly smoked.

Q. I mean were the beans smoking; did you look

at them?

A. There was very little of them left. They

just charred themselves to nothing; to ashes, you

might say.

Q. Then they dumped overboard a scow-load of

ashes, is that it? A. Principally that.

Q. You could not recognize them as beans or

rice? A. You could not.

Q. They just looked like ashes; is that it? And
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so they dumped overboard a scow-load of ashes

instead of beans and rice?

A. What were originally beans and rice.

Q. And it had gone to ashes'?

A. To some extent.

Testimony of A. H. Barkley, for Defendant, l

And to further prove the issue on his part, the

defendant called as a witness A. H. BARKLEY,
and he gave the following testimony:

Q. (By Mr. KORTE.) What is your full name?

A. A. H. Barkley.

Q. And what position, Mr. Barkley, did you hold

in August, 1918, with the Railroad Administration

operating the Milwaukee roads?

A. Chief Clerk to the General Manager.

Q. Who was the General Manager?

A. Mr. H. B. Earling.

Q. And where was his office and your office?

A. In the White Building.

Q. Here in Seattle? A. Yes. [311]

Q. Do you know Mr. Taylor who testified here

on the stand? A. Yes.

Q. Had you known him before August, 1918?

A. No, sir, I never saw him.

Q. When did you first meet him?

A. I think it was along about the 17th or 18th

of August that he came into my office.

Q. 1918? A. Yes, sir.

Q. He came into your office ? A. Yes, sir.
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Q. And what was his errand that day?

A. Why he told me of the damaged silk cargo

on hand at Tacoma and of the refusal of our people

to send it forward, and he was very anxious to get

it removed, to get it off his hands, and he wanted

to know if special arrangements could not be made

to have it forwarded in some manner, and suggested

that it might be loaded into refrigerator-cars and

kept iced and w^atered down at division terminals

and, possibly, messengers sent along with the cars.

He was entirely willing to assume all of the expense

involved in connection with such special arrange-

ments.

Q. You went over the situation with him along

those lines? A. Yes.

Q. And that is what he said?

A. I told him also that our local people at Ta-

coma

—

Q. I didn't hear you.

A. I told him that our local people in Tacoma;

our freight claim department and all our people

so far as I had heard who had anything to do with

the matter seemed to be opposed to handling it, and

that before we could make any arrangements for

forwarding we would want very positive assurance

from some outside person competent to pass on

such matters, to the effect that we could [312]

forward this without any undue risk. Mr. Taylor

dwelt considerably on his opinion of the condition

of the cargo and seemed to be perfectly satisfied that
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it was safe and that our people were unduly alarmed

about the heating indications. He said he was

perfectly agreeable to leave it to us to make ar-

rangements with any competent outside cargo sur-

veyor to look the cargo over, and that he would be

agreeable to abide by our refusal, in case such an

outside cargo inspector considered it was unsafe,

or would involve undue risk to handle it.

I told him that in case we made such an in-

spection he would have to stand the expense. He
was perfectly agreeable to that, and he also said

that if such an outside cargo surveyor conditioned

his recommendations as to handling it, on taking

any certain precautionary measures to safeguard

the movement, that he would be entirely willing to

assume any such special expense, and that in addi-

tion to anything that our own people might think

was necessary.

I also told him that I was sure that our people

would insist on a contract being drawn up and

signed before we could move any such cargo, that

would absolutely relieve us from all responsibility,

and that would set out the special service and to

the conditions involved.

I told him further that I had no authority to

make any such special arrangements; that I was

simply the Chief Clerk to the General Manager,

and on his request I promised to get in touch with

the General Manager and see whether he was

willing to consider any such special arrangements.
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Q. And did you get in communication with Mr.

Earling then?

A. I did, either that day or the following day,

I am not sure which.

Q. And what did Mr. Earling say?

A. We did not get a response for a couple of

days; and when w^e did it was to the effect that

there would be no objection, providing [313]

that all of the conditions that I had outlined were

satisfactorily met.

Q. You outlined the same conditions to him

which you have recited?

A. The same conditions I have recited, yes. And

he warned me though, to make sure

—

Q. What was that?

A.'—to make sure that the cargo was thoroughly

inspected, and that all precautionary measures

which we considered necessary were taken.

Q. Then, after you heard from Mr. Earling, as

you relate, what did you do after that?

A. Well, I think I got that word about the 21st

and I immediately phoned Mr. Taylor's office. He
w^as not in. I left a call and he came in some time

during the day and we discussed the matter. I

told him what Mr. Earling had said; that there

would be no objection to going ahead with the

negotiations looking toward handling the cargo on

the basis of the conditions we had previously dis-

cussed. As a matter of fact, I think we had dis-

cussed them in the meantime. He had been in to



American Silk Spinning Company. 367

(Testimony of A. H. Barkley.)

see me to see if we had got word back. I re-

minded him of his agreement to abide by our re-

fusal to handle in case any outside cargo inspector

were selected considered that it was unsafe, or

would involve undue risk, and I told him that he

would not only have to assume the expenses of the

inspection, but in case such outside surveyor did

consider it was safe to handle it and outlined any

special precautionary measures to safeguard the

movement that he would have to take care of that

expense as well as any arrangements our own

people thought might be necessary. Also that he

would have to execute a liability release; all of

which he was perfectly willing to do.

Q. And what, if anything, was said or done about

determining the legality of that transaction ? [314]

A. I did not do anything at that time. We had not

got along to the preparation of any such agreement,

that would depend on the details of the arrange-

ments, and I did not think it was necessary.

Q. After you told Mr. Taylor that, what did you

do?

A. Later on that same day I tried to get in

touch with Mr. Williams, our real estate tax agent,

who handles insurance matters, but I did not get

hold of him until later in the afternoon, as I recall

it. I told Mr. Williams of my negotiations with »

Mr. Taylor. I asked what he thought about con-

sulting Balfour-Guthrie & Company as to making

a selection.
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Q. Who were Balfour-Guthrie & Company?
A. They are large cargo handlers. They handle

cargoes from all parts of the world—as to making

a selection of a disinterested cargo surveyor to make
the examination. Mr. Williams agreed with me
that Balfour-Guthrie & Company would be a good

concern to consult with respect to employing or

selecting such an outside cargo surveyor. I asked

him to get in touch with them innnediately. I think

he reported to me on the following day that he had

consulted them that afternoon. That was the af-

ternoon of the 21st. On the 22d, in the morning,

he came into my office and showed me a copy of a

letter he had written Balfour-Guthrie & Company

confirming that verbal request. I immediately

phoned to Mr. Taylor's office, and he was out again

and I left word. He came in somethne later during

that day, I cannot recall just when.

Q. Who did?

A. Mr. Taylor. I cannot recall just exactly the

hour, but some time later that same day he came in

in response to the call I had left in the morning. I

told Mr. Taylor the arrangement we had made with

Balfour-Guthrie & Company to have an outside

cargo surveyor make the inspection, and that the

surveyor selected was Lloyd's agent at Seattle. I

told him that Lloyd's agent had [315] either

gone over that morning or was going that day, any-

way, to Tacoma, and that if he wanted to be on

hand himself or to have a representative on hand
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when Lloyd's agent made the inspection, we would

be glad to have him do so.

Q. What did Mr. Taylor say then?

A. He made no objection to the selection. About

the only thing I recall that he said was that he did

not know that Lloyd's had an agent or a represen-

tative here in Seattle, and he wondered who he was.

I told him I did not know his name. At that time

his name was not told to me. Mr. Williams had

merely said that Balfour-Guthrie & Company had

told him that it was Lloyd's agent.

Q. Did that end the conversation you had with

Mr. Taylor that day?

A. Yes, his stay was rather short.

Q. Then after that what did you do with relation

to your talk with Mr. Taylor?

A. The following day—either the following day,

that is, the 23d or the ,24:th, I am not sure which

—

Mr. Wilkinson came over from Tacoma to my office

to talk the matter over. He had been consulted by

Mr. Alleman previously ; and Mr. Wilkinson told me
that Mr. Ayton, Lloyd's agent, or Lloyd's repre-

sentative, had examined the cargo and said that he

considered it an unsafe and a risky proposition to

handle ; that he had not yet made his written report,

but that was his verbal report made in Tacoma.

Mr. Wilkinson also told me that he was decidedly

of the opinion himself that it would be a mistake to

undertake to handle the cargo; that there was al-

together too much risk involved, in his opinion;

that he had had more or less experience with dam-
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aged cargoes and freight of various kinds. He and

I then went into Mr. F. M. Dudley's office.

Q. Who is Mr. F. M. Dudley?

A. He is the General Attorney for the railroad.

[316]

Q. He was at that time?

A. Yes ; and we told him that—I told Mr. Dudley

of my negotiations with Mr. Taylor, and Mr. Wil-

kinson reported Mr. Ayton's conclusion as to the

fact that it would be unsafe to handle the cargo.

I also told Mr. Dudley that the suggestion as to

a contract to cover this special service and the ab-

solute liability release was mine, and I asked him

if that was all right if the thing had gone through.

He said no, that such a contract would have been

illegal.

We then and there concluded that it would be a

mistake to go any further with the arrangements

or undertake to handle the cargo.

I immediately went back to m}" office and phoned

Mr. Taylor. I think he answered the phone him-

self, if I am not mistaken. I told him we had defi-

nitely decided not to imdertake to handle it. He
called at my office later, the same day or the follow-

ing day; I rather think it was the same day, and

expressed considerable disappointment at our final

conclusion, and wanted to know if that was the last

word, and I told him so far as I was concerned it

Avas.

He asked me if we had received the report from

Lloyd's agent. I told him we had not. He wanted
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to be furnished with a copy of the report when we

did get it, and I told him I would be glad to see

that he got it.

Q. Did you at any time then give him a copy of

that report?

A. I had not received as yet.

Q. But later?

A. Within a couple of days I got the written re-

port and as soon as I got it I made a couple of

copies and I either mailed Mr. Taylor the original

or a copy, I cannot recollect which.

Q. Have you a copy of Mr. Ayton's report, as

given to you by him? A. Yes, sir. [317]

Q. Will 3^ou produce it?

A. It was not given to me by Mr. Ayton; it was

delivered to Mr. Williams' office, and Mr. Williams,

I believe, made the delivery to me.

Mr. KORTE.—I offer that for identification as

Defendant's Exhibit No. 21.

Do you object to the signature, Mr. Lyeth?

Mr. LYETH.—No, but I object to it as not the

best evidence.

Mr. KORTE.—The defendant offers this in evi-

dence as Defendant's Identification No. 21, being

the written report from J. Ayton, a cargo surveyor,

Lloyd's Agent, to Balfour-Guthrie & Company and

transmitted to us, and the one testified to by Mr.

Barkley.

Mr. LYETH.—Your Honor, I object to that as

purely hearsay. The report of Lloyd's surveyor is

not proper evidence.
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The COURT.—It will explain the conduct of the

company and that is all.

Mr. KORTE.—That is the purpose of it.

The COURT.—And Mr. Barkley testified that

the selection was made with the consent of Mr.

Taylor. It will be admitted, subject to the olv

jection.

(The report of J. xVyton, received in evidence and

marked ''Defendant's Exhibit No. 21." Said ex-

hibit is transmitted to the Circuit Court of Appeals

with all of the other original exhibits in the case.)

Q. Now, did Mr. Taylor, at the time when you

told him of Mr. Ayton s report, and that you would

send him a copy, or at any time previous to that,

make any objection to Mr. Ayton 's competency or

anything on that line, or any objections to him

personall.v ?

A. I informed him on the 22d of the selection.

As I say, his only comment was, that he did not

know that Lloyd's had an agent or representative

here and he wondered who he was. He did not

seem to be particularly pleased with our selection,

although he offered no objection.

Q. Did he at any time tell you or say to you that

he wanted someone else to make that examination?

A. No, sir, he never suggested anybody. His of-

fer was that he was [318] entirely willing to

leave it to us to select some disinterested cargo sur-

veyor to make the examination.

Q. Mr. Taylor testified here that on the 21st he

had called on you and you told him that the rail-
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road had decided to forward this silk waste, and

that this was on the 22d. Is that so or not—on the

21st or 22d did yon at any time tell him that you

had agreed to forward the freight unconditionally?

A. Never at any time. There was not at any time

any discussion of forwarding the freight uncondi-

tionally. It was always under special conditions.

Q. —that you have outlined?

A. Under the special conditions which I have

outlined, and most of them were his own sugges-

tions.

Q. And those are the conditions which you out-

lined here to the Court?

A. Exactly. He never withdrew any of those

conditions or suggested any changes, or objected to

any of them at any time?

Cross-examination by Mr. LYETH.
Q. (Mr. LYETH.) Where was Mr. Earling?

A. He was out on the railroad.

Q. Where?

A. I do not recall where. He was en route going

East.

Q. Did you send him a telegram about this, or

write to him? A. I wired him.

Q. Have you that telegram? A. No, sir.

Mr. LYETH.—I called for the production of that.

Mr. KORTE.—Yes; I will get it if we can find it,

I will have a search made for it. This is an old

telegram of 1918.

Mr. LYETH.—You knew about this suit at the

time, a long time ago.
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Q. Did you receive a telegram back from him?

A. Yes, sir. [319]

Q. Have you got that ? A. No, sir.

Q. Where is it? A. I cannot recall now.

Q. Did you keep a file in your office under this

matter ?

A. I did not; that was about my only connection

with it and I did not keep any file.

Q. You have not attempted to look for it ?

A. I think I made a search. I either could not

find it, or I found it and turned it over to the

representative of the claim department. I do not

recall which now; that was a couple of years ago.

Q. You do not recall whether you looked for it

or not? A. I think I did.

Q. You think you did look for it and turned it

over to the claim department? A. I think so.

Q. Did you turn it over to Mr. Mortensen?

A. I think so now. It would be Mr. Mortensen.

Q. He had charge of the case.

A. He has had more to do about it than anybody

else in the claim department.

Q. How long did it take to get an answer back

from Mr. Earling?

A. I think about two days before we got a reply.

Mr. SHORTS.—How long?

A. About two days.

Q. (Mr. LYETH.) And you do not know where

he was?

A. I do not recall where he was now.

Q. Then you got back word from Mr. Earling
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that there would be no objection to the forwarding

of this cargo, didn't you?

A. On the conditions discussed in my talk with

Mr. Taylor.

Q. Which you outlined to Mr. Earling in the

telegram? [320] A. Yes.

Q. And then you communicated that to Mr. Tay-

lor, didn't you? A. Yes, sir.

Q. You told him there would be no objection to

forwarding it under the conditions?

A. If all the conditions outlined were satisfactor-

ily made and if we got the liability release and

everything that was agreed to.

Q'. Well, he told you, didn't he, the he was per-

fectly willing to release the railroad of all respon-

sibility of future deterioration?

A. That was one agreement.

Q. And he told you he would be willing to send

a man along to ice it, if necessary? A. Yes.

Q. If you wanted it ? A. Yes.

Q. And you told him that Mr. Earling had no

objection to the cargo going forward under those

conditions, didn't you?

A. We have not mentioned all of the conditions we

discussed, or what he did, rather.

Q. What further was there for him to do?

A. I told you what he was willing to do, and one

of the things was that he would be willing to leave

to us to arrange for the outside cargo inspector to

examine the cargo and he would abide by our refusal

in case he held it was unsafe and risky.
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Q. You did not say an\i:hing about that to him

on the 21st?

A. Yes, sir; we discussed all of the conditions.

Q. You did not discuss with him on the 21st

about the cargo surveyor?

A. Yes, sir. I told him he would have to meet

that condition also.

Q.' He did not have anything to do about it, did

he?

A. I was merely reminding him that that was one

of his original offers. [321]

Q. Did you tell him who the cargo surveyor was

then? A. I did not.

Q. Did you tell him what you were going to do

about it?

A. I did not. I simply told him that we would

have an examination made. I had not made any

arrangements yet. I had only got word from Mr.

Earling that day. I told him on the following

morning.

Q. As soon as you got the telegram from Mr.

Earling, you telephoned Mr. Taylor and he came

over to your office?

A. He was not in the office then; he came some-

time during the day.

Q. And did you show him Mr. Earling 's tele-

gram? A. No, sir.

Q. Did you tell him that Mr. Earling had no ob-

jection to forwarding it?

A. I told him the substance of Mr. Earling 's re-

sponse.
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Q. Well, then, you did tell him that the cargo

would go forward under the conditions which he

had outlined, didn't you?

A. If all the conditions we had agreed to were

met that would be the case.

Q. I didn't ask you that. I asked you, you did

tell him that the cargo would go forward imder the

conditions outlined? A. I answered that.

Q. Just answer my question.

Mr. KORTE.—I think he answered it.

The COURT.—I think I understand what his

answer is, but if counsel does not, he may answer

it again, if it is not clear to counsel.

Q. You did tell Mr. Taylor that Mr. Earling

had no objection, and that the cargo would go for-

ward under the conditions which you had discussed,

did you or did you not ?

A. I told Mr. Taylor—

Q. Just answer that question yes or no.

A. Please repeat it. [322]

Q. (Question repeated to the witness as follows:)

"You did tell Mr. Taylor that Mr. Earling

had no objection, and that the cargo would go

forward under the conditions which you had

discussed, did you or did you not?"

A. I told him that Mr. Earling had

—

Q. Will you answer that question yes or no ?

A. Yes.

Q. Then you telephoned Mr. Williams?

A. I didn't telephone him. I tried to see him.

His office is close by, and I did not get hold of him
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until later in the afternoon.

Q. When was that?

A. The same day that I talked with Mr. Taylor.

Q. Mr. Williams showed you a letter, did he?

A. Not then.

Q. The next day he showed you a letter?

A. Yes.

Q. Where is that letter?

A. I have a copy of it?

Q. Then on the next day, that is. the 22d; is that

right?

A. Wliat do you mean by the next day?

Q. I mean the next day following your conversa-

tion with Mr. Taylor—you telephoned Mr. Taylor?

A. Yes.

Q. Again? A. Yes.

Q. And he came again to your office?

A. He did, sometime during the day; not imme-

diately—he was not in the office.

Q. Some time during the 22d he came to your of-

'fice? A. Yes. [323]

Q. Did you show him a copy of this letter to

Balfour-Guthrie & Company that Mr. Williams had

given you?

A. No, I don't think I did.

Q. And Mr. Taylor told you that he did not know

that Lloyd's had an agent, or that Lloyd's agent had

a surveyor here? A. That's it.

Q. And did he tell you that he did not know that

Lloyd's agent had an office here?

A. As I recall, his comment was—it was the first
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comment he made—he did not know that Lloyd's

had an agent or a representative here.

Q. He did not know that Lloyd's had an agent or

representative here ? A. Yes.

Q. Did you know who Mr. Taylor was?

A. He told me he represented the underwriters

who had this on their hands.

Q. You had never known him before?

A. I had not.

Q. And he told you that he did not know that

Lloyd's had an agent in Seattle? A. Yes.

Q. And was it at that time that you told him or

made the suggestion that it would be wise for him

if he wanted to have an agent or representative

present at the time of the inspection— A. I did.

Q. That as on the 22d?

A. That as the 22d. I told him—
Q. Well, what did you say to him?

A. I told him if he wanted to be on hand himself

or have a representative [324] there we would be

perfectly agreeable and w^ould be glad to have him

do so.

Q. And you told him the day when the survey

would take place?

A. I told him that Lloyd's agent had either gone

over that morning or would be going over during

the day.

Q. That was on the 22d? A. Yes, sir.

Q. You told him that Lloyd's agent was going

over that day or the next day? Where did you get

that information?
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A. I didn't say that day or the next day. I told

him he had gone over that morning or was going

over during the day.

Q. Had gone that morning or was going during

the day? A. Yes, sir.

Q. Where did you get that information f

A. Mr. Williams gave me that.

Q. Mr. Williams gave you that? A. Yes, sir.

Q. The day before?

A. No, sir; he gave me that that morning of the

22d.

Q. When he showed you the letter he had written ?

A. Yes.

Q. And the only comment Mr. Taylor made was

that he did not know that Lloyd's agent had a sur-

veyor here? A. That was all.

Q. He made no objections? A. He did not.

Q. Did you tell him at that time who this sur-

veyor was?

A. I did not. I did not know myself. I did not

have the man's name.

Q. When you heard about this survey, who told

you about it?

A. I heard about it the following day, either the

23d or. the 24th ; I think it was the 23d. [325]

Q. Who told you about it?

A. Mr. Wilkinson.

Q. Oh, Mr. Wilkinson told you ?

A. Yes, he came over from Tacoma.

Q. You had this conversation with Mr. Wilkin-

son, when he told you the result of the survey, and
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the conversation with Mr. Dudley, the general coun-

sel or the attorney for the road, on the same day?

A. Yes, sir.

Q. And then you telephoned Mr. Taylor the same

day? A. Yes.

Q. Did Mr. Taylor come to your office the same

day?

A. I think he did ; I think he came the same day

or the following day.

Q. And so you cleaned it up in one day ?

A. Yes; the day that Mr. Wilkinson came over,

we went into Mr. Dudley's office and then I phoned

to Mr. Taylor.

Q. Then what did Mr. Taylor say to you when

he came over to your office?

A. After informing him of our final refusal?

Q. Yes.

A. He was decidedly disappointed and asked for

a copy of the report.

Q. He asked for a copy of the surveyor's report?

A. Yes.

Q. Did you tell him who the surveyor was?

A. I forget whether I knew his name at that

time or not. I do not recall.

Q. Mr. Wilkinson did not tell you his name?

A. He probably did. I am not sure. I was not

Yery much interested in the name.

Q. He did not discuss with you at all who the

surveyor was, or [326] whether he was com-

petent, or whether he knew anything about silk
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or anything like that at that time?

A. He did not.

Q. He just said, "Mail me a copy of the report"?

A. He did not say, "Mail me a copy of the re-

port." He asked to be given a copy of the report

as soon as we had it.

Q. And he did not ask you who it was that had

made the report?

A. I do not recall w^hether he did or not. He

had had ample opportunity to find out, if he wanted

to.

Q. You say he had ample opportunity?

A. He surely had. I told him we made the ar-

rangement through Balfour-Guthrie & Company,

and it was an easy matter for him to find out.

Q. You told him ,only that you had made arrange-

ments with Balfour-Guthrie, and that was when?

A. When did I tell him that?

Q. Yes, when did you tell him that ?

A. I told him that on the 22d.

Q. Did you tell him then that Balfour-Guthrie &
Company were Lloyd's agents?

A. I did not. I simply said that we had made
the arrangements through Balfour-Guthrie & Com-
pany. That we went to them—primarily I asked

Mr. Williams if Balfour-Guthrie & Company would

not be good people to consult with reference to the

selection of such a surveyor, and he went to Balfour-

Guthrie & Company and made arrangements
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through them for the Lloyd's agents to make the

inspection.

Q. Then you told him—you say you told him

that you made the arrangements with Balfour-

Guthrie & Company, and not that Lloyd's agent

would make the survey ?

A. Lloyd's agent was to make the survey. The

arrangement was made 'by Mr. Williams through

Balfour-Guthrie & Company. [327]

Q. You told him that? A. I did.

Q. Did you tell him that you had made the ar-

rangements through Mr. Williams ?

A. I do not recall that detail. I probably did.

Q. And that was the time he said he did not

know that Lloyds had an agent here? A. Yes.

Q. At no time then did Mr. Taylor know who

this agent was, or who the surveyor was, prior to

this last talk you had with him, or during that last

talk?

A. What do you mean by the last talk?

Q. The time you definitely refused to forward it?

A. That is not what I said. I said I notified

him on the 22d of the selection of Lloyd's agent to

make the survey, and he knew on the 22d that we

had made the arrangement through Balfour-Guth-

rie & Company to have Lloyd's agent make the sur-

vey.

Q. Don't you know that Balfour-Guthrie & Com-

pany are Lloyd's agents themselves?

Q. You do not know it now?
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A. I do not know that I do know it now.

Q. And Mr. Taylor did not question or ask you

whether this surveyor that looked at the cargo knew

anything about waste silk at all ? A. No, sir.

Q. He did not ask you anything about that at all ?

A. No, sir.

Q. Going back to the first convei*sation which you

had with Mr. Taylor; did he suggest this surveyor,

or did you? A. He did.

Q. He did? A. Yes. [328]

Q. Well, did he speak about a man who was

competent to judge silk and who was experienced

with silk?

A. No. He did not say competent to judge silk.

He said, "A competent cargo surveyor."

Q. And that is all he said? A. Yes.

Q. And he did not say anything about a man
who knew about silk?

A. No; we were talking about cargo surveyors.

Testimony of James L. Brown, for Defendant.

And, to further prove the issue on his part, the

defendant called as a witness JAMES L. BROWN,
who gave testimony as follows:

Q. (By Mr. KORTE.) State your full name.

A. James L. Brown.

Q. What position do you hold with the Railroad

Company ?

A. Assistant Superintendent of Transportation.
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Q. You have to do then with the movements of

claims and the facilities of terminals ; facilities fur-

nished in connection with various transportations

of freight on all lines ? A. Yes.

Q. And have you knowledge of the running

times of trains ; of freight as well as passenger 'f

A. Yes.

Q, Do you have sufficient knowledge on the sub-

ject to know the approximate running time it

would take for the movement of a passenger train

between Seattle or Tacoma and Providence, Rhode

Island?

A. I can answer for our own line and I can es-

timate beyond.

Q. Well, do that.

A. Approximately, 115 hours. [329]

Q. How many days would that be ?

A. Approximately, six days.

Q. Now, what would be the approximate running

time, say, taking into consideration the conditions

existing in August, 1918; would you set the time

the same as you do now, for a passenger train, with

the was conditions existing at that time, the ap-

proximate time of the movement of that train

through from Tacoma to Providence, Rhode Island ?

A. The same, approximately; yes, sir.

Q. How about freight movements between those

two points at that time in August, 1918?

A. I would estimate with the general conditions

due to the war and the congestion existing at that
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time, approximately, thirty days.

Q. When I speak of passenger trains, I wiU

ask you if you were running what is known as fast

passenger service, carrying certain commodities!

A. The only trains that we run outside of our

first-class passenger trains which cany other com-

modities, are silk trains.

Q. That is carrying what kind of silk and what

conditions ?

A. Raw and case silk.

Q. In its normal condition?

A. In its normal condition.

Q. Assuming that you have silk cars, and you

have seen silk cars in their normal condition, and

supposing that that waste silk was saturated with

sea water and it was fuming and steaming and

smelling badly and the shipper desired that that

cargo go forward from Tacoma to Providence,

Rhode Island, under certain special service, which

would be sprinkling and watering down and icing

in a refrigerator-car; tell the Court whether or not

it would be practicable to put four of those cars

into a passenger train and carry them across the

continent under those conditions? [330]

A. Under the conditions stated in the question

and the requirements of icing and supervising, it

would be an inpracticable operation. I would es-

timate that to sprinkle and water four cars, it would
probably take an hour to each car, or a total of

four hours' delay at each icing terminal.
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Q. Where would be your watering and icing

terminals—how many between Seattle or Tacoma

and Chicago?

A. They are, probably, twenty terminals be-

tween Chicago and Tacoma.

Q. In your operation of the railroad, how many
cars does it require before you are entitled to have

a special passenger service in a freight train?

Mr. SHORTS.—I object to that as irrelevant,

immaterial and incompetent.

Mr. KORTE.—The purpose of it is to show

there were only two ways that they could go ; either

by fastening them to a passenger train, which the

witness said would be inpracticable on account

of the watering and icing ; the only other way would

be, under the tariff which I will introduce later,

that they would be entitled to fast passenger service

in a freight train if they were entitled to make up a

trainload.

The COURT.—All right.

Q. And how many cars does it require before

a shipper is entitled to a train?

A. During the period in which this shipment

moved it required a total of seven cars—or a mini-

mum of seven cars.

Cross-examination.

Q. (By Mr. SHORTS.) Where is your office,

Mr. Brown?

A. In the Stuart Building in Seattle.



388 James C. Davis vs.

(Testimony of James L. Brown.)

Q. How long have you been there with the Rail-

road Company?

A. I have been with the Railway Company

twenty years.

Q. How long have you been out on this Coast?

A. Three years. [331]

Q. Were you here at the time this cargo was

discharged ?

A. No, sir; I was Assistant Superintendent of

Transportation in Chicago.

Q. How many cars make up the ordinary silk

train that carries silk east as these vessels are dis-

charged ?

A. Running from seven to twelve and fourteen

cars.

Q. Those silk trains are still being operated, are

they? A. Yes, sir.

Q. How many of those silk trains do you run

East in the course of a month?

A. It all depends on the movement of silk from

the Orient. Sometimes we run them once a month

and sometimes twice a month.

Q. Let us take it in 1918, if you know.

A. I think an average of once a month.

Q. Of course, you know when a steamer carrying

silk is due to arrive at your dock in Tacoma?
A. Yes.

Q. And you have your train made up so that

you can transfer directly from ship to car?

Mr. KORTE.—This is not cross-examination, un-
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less it is to refresh his recollection, or unless it

relates to the time it would take to transport it.

Q. (Mr. SHOETS.) Do you discharge from

ship to car, or do you take the cargo out of the ship

and put it in the warehouse and then load it into

the cars?

A. Usually discharge from the boat to the ware-

house.

Q. And after the cargo is discharged you switch

your train in and then reload from the warehouse

to the silk train *? A. Yes.

Q. What kind of cars do you use in a silk train?

A. C. M. & St. P., or suitable refrigerator-cars

insulated. [332]

Q. Take the ordinary silk train that goes East

from your Tacoma wharf; what percentage of the

cars are refrigerator-cars?

A. At that particular time I would say, approxi-

mately, one hundred per cent.

Q. Did you operate a silk train east for the silk

cargoes discharged from the "Canada Maru" in

August, 1918? A. No, sir.

Q. Was there not any silk on that cargo ?

A. I believe there was, yes.

Q. Was it forwarded by silk train?

A. No, sir.

Q. How did it go forward?

A. It went forward on regular passenger train.

I think it moved at the rate of about one car a day.

That is silk in its normal condition.
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Q. So that the soimd silk discharged from the

"Canada Maru" went forward a carload at a time,

fastened to a passenger train? A. Yes.

Q. What kind of cars were they; refrigerator-

cars? A. I presume they were.

Q. Now, do I understand you that you did or did

not send forward a silk train with the sound cargo

from the "Canada Maru" in August, 1918?

A. To the best of my recollection there was no

silk train operated between the 1st of August and

the 20th of August or the 25th of August.

Redirect Examination.

Q. (Mr. KORTE.) There was one on the 29th?

A. That was from another boat.

Q. He asked you generally whether there was a

silk train moved during that month. [333]

A. He did not ask the question during the month.

I understood his question that he was talking about

a silk special from that particular boat. We had

a silk special on August 29th from Seattle.

Q. From another boat?

A. That was from another boat.

Q. Outside of that, there was no silk train over

our road from any other boat? A. No.

Q. (Mr. 'SHORTS.) Then, if I miderstand you

correctly, on the 29th of August, 1918, you did send

the silk train from the Milwaukee Docks in Ta-

coma? A. Approximately twelve cars.

Mr. KORTE.—That was from Seattle.

The WITNESS.—I don't know whether it was
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Seattle or Tacoma. I think that all of the silk was

from Seattle.

Q. (Mr. SHORTS.) All of the silk was docked

from Tacoma?

A. At this particular time it was Seattle.

Q. What kind of cars made up that train ?

A. I presume they were express-cars, but I can't

say.

Q. (Mr. KORTE.) You speak of refrigerator-

cars containing the silk that was shipped in by

refrigerator-cars—you do not mean by that, or

do you mean, that they are iced and that silk is

iced in its normal condition?

A. No. I refer to the class of the car. Silk

in its normal condition is never iced.

Q. There is no icing privilege connected with

normal silk? A. No, sir. [334]

Testimony of A. L. Groves, for Defendant.

And to further prove the issues on his part, the

defendant called as a witness A. L, GROVES, and

he gave testimony as follows:

Q. (Mr. KORTE.) State your full name.

A. A. L. Groves.

Q. Where do you live, Mr. Groves?

A. Tacoma.

Q. What is your business?

A. Superintendent of the Philippine Vegetable

Oil Company.

Q. How old a man are you? A. Fifty.
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Q. Where is the Philippine Vegetable Oil Com-
pany's property located in Tacoma?

A. About 500 feet from Dock No. 1, Chicago,

Milwaukee & St. Paul.

Q. DoT\Ti on the tide-flats? A. Yes.

Q. And your business is superintendent of that

plant, and you are around that plant practically

all of the time during your working hours'?

A. Yes.

Q. Do you recall when the "Canada Maru," or

this Japanese ship, foundered out at Cape Flattery

and came in with a lot of cargo damaged by sea-

water getting into? A. Very well.

Q. And how far would you be from where they

would unload or were unloading?

A. Approximately, 400 feet from our office.

Q. And do you recall this silk cargo that was

being unloaded from the ship?

A. I certainly do.

Q. Did you observe it particularly so that you

can speak from general knowledge of the subject?

A. I can. [335]

Q. Now I will ask you to tell the Court when you

first saw the cargo being unloaded, if at all, from

the hatches.

A. Well, I saw the first sling-load coming up.

Q. Do you know then the condition it was in with

reference to heating or smelling and all of those

things? A. Not at that time.

Q. When did you first observe the character of
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the cargo with reference to heating?

A. The same day as they started to discharge,

shortly after the hatches were taken off.

Q. And where were they discharging it then?

A. They started to put a load in their warehouse

first and then they stopped and put it on the open

space between Dock No. 1 and the oil shed of

Gillespie.

Q. Did you notice the men as they were working

in the hatches, or did you go up on the ship ?

A. Yes, I was up on the ship every day that she

was discharging.

Q. Did you note them bringing it out of the

hatches, and the men down in the hatches?

A. I know they were complaining of the heat

after they got down a little ways, and the smell.

Q. And did you notice the heat and the smell as

it came out of the hatches'? A. I certainly did.

Q. Then afterwards as the cargo was discharged

and piled up there on the platform, did you observe

whether it was heating or not? A. Yes, I did.

Q. Mr. Groves, give the Judge the benefit of your

opinion as to how that cargo appeared to you with

reference to heating; as to whether there was risk

of burning or something of that kind which would

make it dangerous to handle or to ship. [336]

Mr. SHORTS.—I object to that as it is not shown

that this witness is competent to testify as an

expert.

The COURT.—Well, if he had any experience he

can state.
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Mr. KORTE.—I will lead up to that. T will get

his opinion now and will qualify him later.

A. I made the remark, both to the assistant fore-

man and to the

—

The COURT.—Let him show what experience he

had.

Q. What experience have you had with material

catching fire spontaneously of its own accord; what

have you seen in your lifetime, if you came in con-

tact with it at all?

A. I have seen hay that was not properly cured,

a large stack, burn up by some overheating; and I

have seen grain heat until it charred.

Q. Now when you have seen grain heating and

charring, was there or was there not a flame con-

nected with that heating?

A. No, I never saw grain flame.

Q. You have seen it heat to the extent that it will

char and bum? A. Yes.

Mr. LYETH.—He said it didn't burn.

Mr. KORTE.—No, he said it didn't flame—but it

charred—it must have burned without a flame.

Q. Now, with your experience with other ma-

terials, will you tell the Court how this cargo, as it

was heating, impressed you as to whether or not it

w^ould spontaneously burn and char, as you had seen

other articles ?

A. I would certainly not take the risk of sending

anything forward.

Q. Why?
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A. On account of, in my estimation, it would be a

good chance for a fire.

Q. What made you think it would burn?

'A. The way it was heating at the time it was dis-

charged and afterwards.

Q. Just tell in your own general way the fear

which you had of that [337] cargo burning.

A. I believe that silk placed in a tight car was

liable to heat and catch fire.

Q. Where was it heating when you saw it; in an

enclosed space or on the outside *?

A. Outside on the dock.

Q. And how hot was it, with reference to the

feeling of it, if you did at all?

A. I could not say as to the temperature, but it

was hotter than I wanted to hold my hand on it.

Q. Where were those bales located which you had

examined?

A. On the dock; right next to the Gillespie sheds

in the open.

Cross-examination.

Q. (Mr. SHORTS.) You were on the vessel

every day she was discharging? A. Yes.

Q. What were you doing there?

A. Well, the same as most people would be,

rubbering, in a case like that, and then I have

handled ships so many years before that, that it

was only natural

—

Q. Just curiosity. A. Curiosity—no business.

Q. Did you feel the bales when they first came

out? A. Yes, I did.
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Q. You could not keep your hand on them?

A. Well, I would not want to.

Q. You would not want to, that was all—did you

put your hand on them?

A. Yes, after they were loaded in the cars next

morning.

Q. Did you ever handle any silk in your busi-

ness? A. For about sixteen years. [338]

Q. Did you ever see any wet silk before"?

A. Not wet—raw silk.

Q. Did you ever see any wet silk waste?

A. No, not to the extent of this.

Q. Well, you don't know anything about silk or

wet silk, or what it will do?

A. No, I could not swear it would catch fire, and

I would not swear that it wouldn't.

Q. And all your testimony is that you say it was

heating? A. That it was heating.

Q. And that is all you know about it?

A. I couldn't say that it would catch fire.

Testimony of Charles Barker, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness CHARLES BARKER,
and he gave testimony as follows:

Q. (Mr. KORTE.) State your full name.

A. Charles Barker.

Q. How old are you, Mr. Barker?

A. Fifty-one.

Q. And what is your business?
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A. I am general foreman for the Pacific Steve-

dore Company.

Q. Of Tacoma? A. Yes.

Q. Were you such general foreman for the Pacific

Stevedore Company in August, 1918?

A. Yes, but it was a different company at that

time.

Q. But you were then superintending the termi-

nal stevedoring company that was unloading the

cargo from the '* Canada Maru" when she docked

at the Tacoma dock? A. Yes. [339]

Q. And you had to do then directly with the un-

loading of the cargo of this waste silk and other

cargo? A. Yes.

Q. Now, to what extent was the damage to the

cargoes in Hatches No. 1 and 2?

A. To what extent was it damaged ?

Q. Whether they were saturated with water.

A. Yes; it was practically full of water.

Q. What was there in those hatches which you

brought out?

A. Well, there was matting, tea, beans and peas

and bales of waste silk.

Q. And was there any cargo of grain or rice that

was submerged by the water?

A. Well, I could not say positively, but perhaps

it was, or might not have been—I couldn't say abso-

lutely whether there was rice in there or not.

Q. As you brought out the damaged cargoes, what

did you do with the ones you mentioned, other than

the silk waste, and where did you unload it?
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A. I unloaded a little of it in the dock.

Q. Where was it put then?

A. It was put between the dock and the ware-

house, so far as I know.

Q. I am speaking of some of the material that

was loaded on the scows afterwards; do you recall?

A. Yes.

Q. What was put on the scows?

A. There was mats and rice and beans and differ-

ent grain of that kind.

Q. Did you note whether or not they were heat-

ing and burning on the scows? [340]

on, and they kept the scows pretty well wet, but

A. Well, they were smoking after they put them

inside the smok^ would come out. I didn't go on

board to examine it.

Q. Do you know whether they burned?

A. There was heat in there on accoimt of the

smoke, and I saw several of the mats was taken

out—several of the fellows went down and took

them out, and the ends were burned off and they

w^ere gone, and I don't know what took place after.

Q. In your lifetime had you experience or noted

or observed material that had burned without set-

ting a match to it, what we call spontaneous com-

bustion? A. Well, I have seen fires, yes.

Q. Have you noted any material in your Lifetime

that either burned without a flame, or charred?

A. Yes.

Q. And what, particularly?

A. Well, hay and manure and grain and such
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stuff as you would find on a farm,

Q. You were born on a farm? A. Yes.

Q. And you worked on a farm?

A. Until I was eighteen years.

Q. Can you describe any particular instance with

reference to manure which you recall in your boy-

hood days?

A. Well, yes; several of them. I never saw them

flame. I have seen them awful hot, so hot that I

couldn't stand it, and when we used to lay it away

in the spring, after we piled it up

—

Q. Have you seen it heat to the extent that it

charred ?

A. Well, we once lost a pig that crawled under

the pile and

—

Q. Now tell that incident to the Court. [341]

A. Why, at one time I was a youngster, I guess

about twelve or fifteen years old, and one of our

pigs came up missing, and it was a very cold

country, in the northern part of Minnesota, and the

next spring when we hauled our manure away, as

we generally do every year, we found the remains

of this pig in the manure pile.

Q. In what condition?

A. Well, there was no flesh hardly left on him,

and he was as black as though he had been burned,

or something of that kind—I don't know what hap-

pened to him but he was in a very bad state.

Q. What was the condition of the manure that

had surrounded the pig?

A. It was quite warm and burning.
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Q. And you have noted hay stacks burning up ?

A. I have heard of them burning up. I never saw

one. But I saw them heat ; especially clover and oat

straw and things like that.

Q. As you were unloading this waste silk out of

the hatches; what difficulty, if any, did you en-

counter in getting the bales out, with reference to

them being too hot, and so forth?

A. Why, there was a complaint while we were

discharging the silk; in fact, all of the cargoes in

the hatch were mixed up and the bags were burst-

ing from the heat and the wet, I presume—they

were all broke anyway and were scattered aroimd,

and there was a complaint and they wanted to know

if we could keep the water on them, and so I went to

the piunp man and I asked him if he would check

his pumps a little and keep the water on as the men
were going to quit; and I went and asked them

what was the matter and they said the bales and

the cargo was so warm that they could not handle

it and unless someone would keep the water up,

—

[342]

Q. In other words, you were trying to keep the

water up as near to the top of the bales as you

could ?

A. To keep them from pmnping the water out too

fast; in fact, we went down in the No. 2 and had

the hose hole plugged at one time.

Q. That was not the hole that was stove in the

side of the ship?

A. Oh, no, sir; there was a hole between the No. 1
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hatch and the No. 2, which let the water run into the

other hatch.

Q. And you plugged it up to keep the water up

there as high as you could? A. Yes, sir.

Q. While you were unloading it ? A. Yes.

Q. And how about the stench and the fumes that

came from the cargo ?

A. Well, it was not very agreeable. It was a

dirty smell; of course, I don't know what it con-

sisted of—I know I didn't like it.

Q. And then as you unloaded it did you note how
hot the bales were, and how they were heating?

A. Well, I don't know exactly how hot they were.

They were smelling and steaming, of course, and

smoking, but they piled them up on the dock.

Q. Now, with the experience which you have re-

lated with reference to material burning and heat-

ing; how did this heating of those bales compare

with what you had in mind in your experience in

the past? A. Practically the same.

Q. And how did that impress you, if at all, with

reference to whether there might be a risk of spon-

taneous combustion or the burning of those bales

if they were allowed to go on? [343]

A. Well, I presume they would have charred and

possibly flamed. I don't know whether they would

or not. Of course, as I said before, I never saw

anything flame.

Q. Were you impressed that there was a risk

there? A. Yes, undoubtedly there was.
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Q. A hazard and a danger?

A. Yes, a hazard and a danger.

Cross-examination.

Q. (Mr. SHORTS.) How long have you been in

the stevedoring business? A. How long?

Q. Yes. A. For twenty-one years.

Q. And how long has your stevedoring company

been doing the work for the steamers discharging

at the Milwaukee dock?

A. The present company, do you mean?

Q. The one you arc with now.

A. Somewhere about six months, I should judge.

Q. And how long had the previous company been

doing the work?

A. Oh, about two years, I should judge, or some-

thing like that.

Q. And wore you their foreman in active charge

of the longshoremen who were discharging this

vessel? A. Yes.

Q. Did your duties require you to be aboard of

the ship at the time the cargo was being taken off?

A. Not all of the time.

Q. You were either aboard the ship or along on

the wharf? A. Yes.

Q. Did you have charge of the men who were

trucking the cargo on the wharf? As well as the

men aboard the ship? A. No, sir. [344]

Q. Who had charge of the men on the wharf?

A. The general foreman of the wharf, Mr. Hen-

nessey.
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Q. You had charge of the men on board of the

ship? A. Yes.

Q. Where was this wet waste silk stowed?

A. In the after part of the No. 1 hatch, if I re-

member right, in the lower hold.

Q. In the after part of the lower hold?

A. Yes.

Q. Is there an upper and a lower twin decks in

that ship, do you recollect? A. Yes.

Q. You really had three holds, then?

A. One hold, with three different compartments.

Q. How did you get at it to discharge your cargo

after taking off the hatch covers—did you take all

the cargo of the upper decks out, or did you go in

and work down in the square of the hatch?

A. I don't remember this incident, just how we
did. I don't remember whether we went into the

lower hold first or not.

Q. You opened up that hatch on the 12th of Au-

gust, do you recall?

A. No; I think it was—this particular hatch—it

might have been—I don't exactly remember. We
started it before they had the ship discharged, I

know, but I don't remember just what day this

particular hatch.

Q. When did the men start complainig about the

smell of the cargo?

A. When we were down in the lower hold.

Q. Everything went fine then until you got to

the lower hold?

A. No, sir. There was not any of it was nice
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or fine at all. It was all bad, nasty work, being

in the steam and the smell and so forth. Of course,

as we got down it stunk more. [345]

Q. Did you have any trouble from the men at

all until you got down to the water—all this cargo

in No. 1 hatch was not under water?

A. No, sir, in the lower hold. There was a little

water, I believe, in the 'tween-decks ; I am not pos-

itive. It was before we got to the water we had the

complaints. After we got to the water we didn't

have much complaints.

Q. Do you know whether or not the beans and

rice and tea and mustard seed and other cargo in

this hatch was water-soaked?

A. Why, it was in the water and was swollen, I

presume. It was soaked with water,

Q. As a matter of fact, the sacks and the cover-

ings had burst? A. Yes.

Q. So that this stuff was all loose? A. Yes.

Q. How did you get this stuff out—in buckets?

A. No, sir, we used a net sling, if you know what

that is.

Q. Yes.

A. —with a tarpaulin, or a mat, or something

like that.

Q. You just threw a tarpaulin over the net sling

and scooped the stuff in?

A. Yes, sir, used it as a mat.

Q. That stuff was all mixed up together and

heating and steaming and smelling?

A. Everything.
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Q. So you had that condition to contend with be-

fore you ever got down to the wet silk?

A. I think that the grain was stored forward and

the silk was stored in a separate section aft. It

w^as all built up in the same hatch but stored in dif-

ferent places.

Q. When you opened up the hatch did you work

cargo in the square in the hatch until you got down

to the silk, or did you take the cargo in the wings

as well as in the square of the hatch "? [346]

A. I don't remember. Of course, after we got

down to the lower hold we would take everything

as it came down there, but before we got down there

I don't remember whether we discharged the 'tween-

decks on that particular day or not we usually

do.

Q. How did you take the bales of wet silk out

of the hold ? A. In a rope-sling.

Q. How many bales at a time?

A. Six generally.

Q. A good deal like you would handle a bale of

hay? A. Yes.

Q. Sling them over alongside the ship and truck

them away? A. Yes.

Q. Did you ever handle any wet silk before?

A. Yes, sir.- I dropped a couple of loads over-

board at one time and I had to pick them up.

Q. A couple of sling loads? A. Yes.

Q. But you never took any wet silk out of a ship

before ?

A. Not that I know of; no, sir, that is that was

damaged bad.
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Q. What did you do with this other cargo which

you took out? A. Of No. 1?

Q. Yes, out of the No. 1 hatch. A. The grain.

Q. Yes. A. That was put on the scow.

Q. You did not pay any attention to that?

A. No; I was not aboard the scow at all at any

time—at no time was I aboard the scow.

Q. As a matter of fact, you did not pay any at-

tention to the wet silk at all—your business was to

get it off?

A. I told my men to get it out of there and it

didn't make any [347] difference to me, from

my standpoint, whether it burned up or whether it

didn 't.

Testimony of F. L. Paggeot, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness F. L. PAGGEOT,
and he gave testimony as follows

:

Q. (Mr. KORTE.) State your full name.

A. F. L. Paggeot.

Q. Where do you live?

A. Tacoma, Washington.

Q. What is your business now?

A. Supercargo for the "Osaka Shosen Kaisha."

Q. And did you hold such position in August,

1918? A. Yes, sir.

Q. And you were there when this ** Canada Maru"
came in? A. Yes, sir.

Q. With a hole stove in her side and the cargo

damaged? A. Yes.
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Q. And do you recall the damage to the waste

silk that was on board? A. Yes, sir.

Q. Have you anything to do with the shipping or

the determining the fitness of material which should

go forward either on ships or otherwise?

A. Only to the extent of any damaged cargo of

any nature; we roll it out and turn it back to the

ship.

Q. Then you do have to do with the fitness or

unfitness of a cargo desiring to be shipped?

A. Yes.

Q. Do you recall when they unloaded the silk

cargo from the ship? A. I do. [348]

Q. How did it appear to you with reference to

heating, or did you make any examination of it?

A. When it came out of the ship it was steaming

quite freely, but on account of the water in the

hold I didn't notice much heat. In fact, I didn't

pay much attention to the heat at that time.

Q. What do you mean b}^ the water in the hold?

A. Well, the water came up from the damage in

the bottom.

Q. To what extent was the water in the hold

covering the cargo of silk?

A. Well, as I recollect, the silk was all stowed

from top to bottom in the after end of the hatch

and the peas and beans were forward together.

Q. What about the water?

A. I think when they started to discharge the

No. 1 hatch that the top was wet. There had been
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more water in there but it had gradually run out.

They discharged that, and then there was ten or

twelve feet of water, maybe four or five feet from

the top of the 'tween-deeks.

Q. Then the cargo had been discharged and piled

up there on the platfonn between the two docks?

A. Yes.

Q. Do you know whether it was heating then?

A. Yes.

Q. To what extent did it appear to you to be

heating; was it increasing?

A. Well, I don't think so; for the reason that

they were playing water on it all of the time.

Q. How did it appear to you with reference to

its fitness for shipment, as to whether there was an

element of risk there in shipping that cargo if it

went forward? [^49]

A. If it had been left to me I would not have

taken it out the other way—I would not have put

it into cars, but it was the railroad and I could not

say.

Q. Why wouldn't you?

A. Because it was wet and damaged.

Q. Well, what risk would there be?

A. My idea was that it would catch fire.

Q. That was the way it appealed to you?

A. Yes.

Q. Do you remember the time when it was taken

away from the dock in the latter part of August?

A. No, sir, after it left the dock I lost track of

it.
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Q. Was there any disagreeable smell about hand-

ling it?

A. There was a disagreeable smell all over the

forward part of the ship and all over the dock, in

fact.

Q. Did you notice the bales which were loaded

into the two refrigerator-cars? A. Yes, sir.

Q. While they were in the cars there ? A. Yes.

Q. Did you go into the car and examine whether

they were heating or not ?

A. Yes, sir, after the cars were opened the next

morning.

Q. And how were those bales?

A. I put my hand on it and they were very hot.

That was before they played the water on it.

Q. How about the smell that came from the car?

A. It was the same smell—it was a dark fume.

Q. Did you notice the car when it was closed up

as to fumes, coming out from the vents?

A. No, sir, I did not. I came down and came

along to the car shortly after they opened it up.

[350]

Q. Did you notice any of the men while they were

loading or unloading any portion of it, either from

that car or to any other car?

A. No, sir, I did not.

Q. You paid no attention to that? A. No, sir.

Cross-examination.

Q. (Mr. SHORTS.) What business did you

say you were engaged in ? Supercargo.

Q'. For what?
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A. For the "Osaka Shosen Kaisha."

Q. That is the company that is operating the

"Canada Maru"? A. Yes, sir.

Q. Do you travel on the boats?

A. No, sir; I am stationed in Tacoma.

Q. And what is your business, did you say?

A. Supercargo, superintending the loading and

discharging.

Q. Well, perhaps I ought to know what a super-

cargo ashore is, but I do not.

A. Well, I will tell you. I have a cargo list sent

down to my office giving me all the material going

aboard the steamer and I arrange with the officers

as to the proper stowage and I also attend to the

time the boat shall work and shall not; and in dis-

charging I watch the hatches to see that the cargo

all comes out, and also take all the material in the

house afterwards.

Q. Do I understand you to say that your authority

superseds that of the mate or the master of the

ship in respect to the stowage and discharging?

A. No, sir; absolutely not. I confer with the

mate. [351]

Q. Really your duty then is to see that the mate's

orders in that respect are carried out?

A. Yes, except the loading; in some instances

he doesn't know the character of the cargo and I

give him my advice and experience on it.

Q. That is, the cargo into the Orient? A. Yes.

Q. Of course he, having handled the cargo from

the Orient, when the ship arrives he knows more
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! about it than you? A. Yes.

Q. And you, having an understanding of the

cargo that is stowed on the dock, you know more
about it than he does? A. Yes.

Q. And you sort of fit together? A. Yes.

Q. And that is the reason you are on the dock and

see this cargo coming out? A. Yes.

Q. You have had no experience with wet waste

silk before? A. No, sir.

QL You do not know anything about it except what

you saw and learned at that time?

A. Absolutely not.

Q. You saw the bales and saw that they were

steaming? A. Yes.

Q. And there was some smell coming from them?

A. Yes.

Q. And they were warm? A. Yes.

Q. And what you want the Court to understand is,

that if you had a question of determining whether

they should be loaded [352] in that condition in

the ship that you would be opposed to such loading?

A. I would have someone else who was higher in

authority pass on it.

Q. But you do not know anything about trans-

portation by rail? A. Absolutely not.

Testimony of James Ayton, for Defendajit.

And to further prove the issue on his part, the

defendant called as a witness JAMES AYTON, and

he gave testimony as follows

:

Q. (Mr. KORTE.) Your name is James Ayton?
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A. Yes, sir.

Q. Where do you live, Mr. Ayton?
A. West Seattle.

Q. How long have you lived here in Seattle ?

A. Thirty years
;
going on thirty years.

Q. How old are you? A. Fifty-two.

Q. What has been your business?

A. Shipping; grain and also Cargo Surveyor for

Lloyd's agents.

Q. How long have you been Cargo Surveyor?

A. I have been Cargo Surveyor I would say ten

years.

Q. Before that what was your business ?

A. Looking after cargoes in just the same way.

Q. So that yon have been surveying cargoes how
long?

A. I have been looking after cargoes for pretty

near thirty years.

Q. Here on the Coast? A. On the Coast.

Q. In August, 1918, who were you working for?

[353] A. For Balfour-Guthrie & Company.

Q. Do you recall the '* Canada Maru" which came

into the docks in Tacoma with her cargo damaged?

A. Yes.

Q. Were there any cargoes on that ship that you

were surveying, other than the cargo of waste silk?

A. Well, some rice and stuff that I was supposed

to survey, but that had been sold and so I did not

make any report on that.

Q. You were surveying other cargo than the

A. I was called on to.
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Q. Than the waste silk involved in this suit?

A. How is that?

Q. You were surveying other cargo than the

waste silk involved in this suit? A. Yes.

Q'. Now, you were asked, or sent to Tacoma, and

were there to survey a cargo of waste silk that was

damaged that came out of the ship, to determine

whether or not there was a risk in sending it for-

ward in its then condition? A. Yes.

Q. And I presume that it was Balfour-Guthrie

& Company told you to make the survey?

A. Yes.

Q. And to report to them?

A. I reported to them.

Q. When did you make the examination?

A. I think it was around about the 23d and 24th;

I am not sure; your office sent a letter to our

office on the 26th

—

Q'. How's that?

A. Your office sent a letter to our office on the

26th, but I could not go at that time because I was

very busy, but now [354] whether I went the

next day I can't recall, the 23d or 24th.

Q. It was the 23d or 24th that you made the

examination ?

A. I made the examination on the 23d or 24th

and I made the report on the ,26th.

Q. Now, tell the Court just what physical ex-

amination you made of the bales of waste silk and

in what condition you found them ?
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A. I went over to Tacoma and I went to the docks

and I met Mr. Cheney and I showed him this letter

and asked him just where the silk was that I was

told to inspect. And he took me down to the dock

and he showed it to me and it was lying on the

ground on some planks, if I remember right between

the two docks, and Mr. Cheney went back and I

went over those bales carefully with my hands feel-

ing of them, and I found them quite warm and

steaming and in some cases where I put my hands

down in I found that some of the bales were quite

hot—you could scarcely lay your hand on them.

Q. And how much farther did you examine the

entire cargo?

A. I went all over it in different places. I did

not inspect every bale, but I went carefully over

it and I put my hand on between wherever I could

to feel, and I should say I found ten or twelve bales

in that way that were quite hot.

Q. And from your examination of the bales, what

conclusion did you come to with reference to the

risk or danger of shipping it in that condition ?

A. I came to the conclusion that it was a risky

thing to ship.

Q. And what would be that risk, as it occurred

to you ?

A. I should be scared that it would get on fire

in transit.

Q. And did you make any report then to your

employer, Balfour-Guthrie & Company?

A. I did. [355]
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Q. I will ask you if that is the report which you,

made, which I have marked as '^Defendant's Identi-

fication No. 21," (Showing.) A. Yes.

Q. That is your signature at the bottom of it?

A. Yes.

Q. In making this examination were there any of

the railway officials in any manner following you

around or helping you or doing anything in con-

nection with it ? A. Not a man ; none at all.

Q. You did it all by yourself ?

A. I did it all by myself.

Q. And the conclusions which you came to, were

they disassociated from any talk with any rail-

road men?

A. I never spoke to a man until after I came

back.

Q. After you had made this physical examination,

you did not make your written report until the

26th—in the meantime, had you informed anyone

of the railroad officials w4th reference to your find-

ings and conclusions, before you made your written

report ?

A. When I was coming off the dock I met Mr.

Cheney.

Q. What did you tell him?

A. Mr. Cheney said: "What do you think of it?"

I said: "I consider, Mr. Cheney, that that would

be a risk to ship."

Cross-examination.

Q. (Mr. SHORTS.) You are employed by Bal-

four-Guthrie & Company? A. Yes.
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Q. How long have you been in their employ?

A. This is my 30th year.

Q. They are grain shippers?

A. Grain and general merchandise shippers.

[356]

Q. Has not most of your experience in cargo sur-

veying been applied to gi'ain?

A. Grain and burlap and beans and rice; any-

thing that comes under my observation.

Q. Balfour-Guthrie & Company are Lloyd's

agents here? A. Yes.

Q. And you are in their employ ? A. Yes.

Q. What other cargo surveyors do they have?

A. None.

Q. How long have you been Cargo Sur\'eyor?

A. I have been Cargo Surveyor with Lloyd's

agents about ten years now; I can't say exactly.

Q. Have they any other surveyor besides you?

A. They had when I was away, for a while, at one

time.

Q. You never saw any wet waste silk before, did

you? A. No, sir.

Q. You never had any experience with it at all?

A. No, sir.

Q. What other wet cargoes have you had experi-

ence with?

A. Well, I will tell you. I had some bad wet

wheat. For instance, we had a cargo of wheat come

in and it was heating so bad—it was heating when
it came in and we went to unload it on the dock.
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and after they had piled it up a couple of weeks

it heated so bad that we had to go and empty it

out and take some of the w^heat and dump it over-

board it w^as so hot.

Q. And isn't that the most experience you have

had, you have been surveying wheat and other

grains as they come in in railroad cars?

A. Yes.

Q. And you have had very little to do with exam-

ining ships' cargoes?

A. And also with ships' cargoes. [357]

Q. You haven't had much to do with surveying

ships' cargoes'? A. I have had.

Q. Most of your business is railroad cargoes?

A. No; ships' as well as rail.

Q. Well, tell us what other wet cargoes you have

handled or surveyed out of ships.

A. Burlap, rice and beans.

Q. Which you have personally surveyed?

A. Yes.

Q. Here in Seattle ? A. Yes.

Q. Did you ever have any wet wool?

A. No, sir.

Q. Did you ever have any water-soaked cotton?

A. No; I never handled any wet cotton.

Q. So you never had to do with wool, cotton or

silk that has been soaked in salt water?

A. No, sir.

Q. And this is your first experience?

A. This is my first experience.
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Q. You are not appointed by Lloyd's agents as

one of their surveyors—you are simply employed

by Balfour-Guthrie? A. By Balfour-Guthrie.

Mr. KORTE.—As Lloyd's agent?

The WITNESS.—Yes.
Mr. SHORTS.—Now let us get this straightened

out.

The WITNESS.—I am employed by Balfour-

Guthrie.

Mr. SHORTS.—You are employed by Balfour-

Guthrie & Company?

The WITNESS.—Yes, sir; that's it.

Mr. KORTE.—And Balfour-Guthrie & Company

are Lloyd's agents?

Mr. SHORTS.—Among their many activities?

[358]

Mr. KORTE.—And your employment has to do

with reference to their shipments; whenever they

have a survey to be made you are the one that does

it?

Mr. SHORTS.—You do not mean to say, Mr.

Ayton, that you are the exclusive man or the only

man in the port of Seattle or of Tacoma that

makes surveys for Lloyd's, do you?

The WITNESS.—Oh, no—I am a Cargo Sur-

veyor.
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And to further prove the issue on his part, the

defendant called as a witness DAVID W. HUG-
GINS, and he gave testimony as follows

:

Q. (Mr. KORTE.) State your full name.

A. David W. Huggins.

Q. How old a man are you"? A. Fifty-three.

Q. What is your business"?

A. I am superintendent of the L. C. Gillespie &

Sons.

A. And what is its business? A. Oil importers.

Q. They have an oil plant at or near the Mil-

waukee docks in Tacoma"?

A. On the Milwaukee property, between Docks

No. 1 and 2.

Q. And they store oil on that property?

A. They do, sir.

Q. Do you remember when the "Canada Maru"

came in foundered, with a cargo of waste silk and

other cargoes damaged, in August, 1918?

A. Yes, sir.

Q. Do you remember when they unloaded the wet

waste silk; do you remember where it was located

with reference to oil warehouses?

A. Just between my warehouse and what is

known as Dock No. 1.

Q. How near to your warehouse, or to your build-

ing itself was it stored? [359]

A. There was just a six-inch fire wall separating

them.
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Q. Between?

A. Between, and perhaps five or six feet

—

The COURT.—Is that the warehouse as it came

out of the boat?

The WITNESS.—Yes, sir.

Q. And as that waste silk was stored there, did

you notice whether it was heating or not?

A. I did.

Q. It was there for quite awhile, was it not?

A. Yes, sir.

Q. And while it w^as there, Mr. Huggins, did you

become apprehensive at all with reference to its

heating condition and its proximity to your own

plant with the oil? A. I did, sir.

Q. What made you apprehensive?

A. Well, I noticed that the wet silk stored there

on the open dock was heating, and I feared that in

time it might cause combustion, thereby endanger-

ing the stock that I had in storage.

Q. Had you during your lifetime experienced

spontaneous combustion or heating from other ma-
terials? A. I did.

Q. Tell the Court what experience you have had
along that line that aroused your suspicions of this

particular material heating and of its combustion.

A. More particularly with corn.

The COURT.—Corn?
A. Yes, sir. I at one time was connected with

the Wholesome Food Store, and they would bring

corn in from the East, and particularly in the ger-
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minating season in the Spring this corn would so

heat that it would char. It would be loaded in bulk

in boxcars. [360]

Q. And what fear would there be from the char-

ring with reference to setting fire?

A. Well, the heat—if there is enough heat there

to char, in time it would cause it to Combust.

Q. And set fire to things which would be inflam-

mable'? A. In all probability.

Q. Have you noticed with reference to hay?

A. I have.

Q. What experience have you had along that

line? A. Well, I was bom on a farm

—

Qi. Yes.

A. —and we noticed that hay, particularly in the

stack, if it became thoroughly saturated and then

dried out, it would heat.

Q. And how did that compare with the way the

silk waste was heating at this time?

A. Well, it started practically in the same way.

It would steam, and if you inserted your hand into

the stack it would be hot.

Q. Did you examine the bales and insert your

hand in those bales? A. I did, sir.

Q. And how hot were they, by your feeling of

them?

A. Well, I could not deteimine exactly how hot

they were.

Q. With reference to your keeping your hand on

it for any length of time?
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A. They were getting quite warm; so much so

that anyone interested in anything else around

there would feel that there was danger.

Q. Of fire? A. Yes, sir.

Cross-examination.

Q. (Mr. SHORTS.) You say there is a six-inch

wood fire wall that separates your property?

A. There are two-by-sixes nailed down flat. [361]

Q. And how high is the wall?

A. The full height of the building.

Q. How high is that building?

A. Well, I will have to approximate it—I imagine

40 feet.

Q. Are there any openings in the wall?

A. No opening at all, except what is caused by

shrinkage.

Q. Did you see the wet tea that was taken out of

the ship? A. Yes, sir.

Q. And how was that packed?

A. In the ordinary tea cases.

Q. In bales?

A. I can't say exactly liow all of the tea was

packed. I didn't pay particular attention to the

tea.

Q. You did not see much tea come out of the

ship?

A. I didn't pay any attention. I can't say at this

time what it was.

Q. Do you know whether or not, as a matter of

fact, a large quantity of this wet tea was piled up
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against this fire wall fence, which you spoke of?

A. Well, it was not piled right up against it.

Q. Do you remember now if there was a lot of

wet tea there?

A. I can't say whether it was tea or not; it was

wet merchandise.

Q. And what quantity of that did you see there?

A. Well, there was considerable stuff piled up

there—different merchandise.

Q. How high was it piled along this fence?

A. Do you mean along that wall?

Q. Along the wall.

A. Well, that I can^t say at this time. My recol-

lection is that it was piled up four to six feet, per-

haps.

Q. The containers were still intact, so that they

could be handled in piles?

A. Yes, some of them. [362]

Q. And how long a pile was it?

A. Practically the width of the dock between the

two warehouses ; I can 't say exactly how long it is.

Q. Approximately the length?

A. Probably eighty feet—sixty or eighty feet.

Q. So that you recall now that the tea or other

heated wet cargoes taken out of this ship was piled

along beside this wall some 60 or 80 feet in length

and 5 or 6 feet high?

A. That was not piled directly alongside the wall.

Q. How far from the wall?

A. I should imagine 6 or 8 feet.
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Q. How long did that remain there?

A. I can't say how long it remained there. It

remained there quite awhile.

Q. Do you remember whether that was hot or

not?

A. No, I can't. Because they were continually

working on it.

Q. You haven't any recollection as to whether it

was warm or steaming or heating or smelling?

A. I know it was smelling; that I know.

Q. Did it remain there for a month or more, or

two months?

A. I can't say how long they did remam there.

Q. The only thing you remember about the whole

cargo then was the silk?

A. Not particularly the silk.

Q. And the other cargo ?

A. The other cargo was matting, for instance. I

remember that distinctly.

Q. Where was that piled with reference to your

place ?

A. Practically in the middle of that open space

between the two docks.

Q. And how far from this fire wall which you

spoke of? A. Twenty-five or thirty feet. [363]

Q. Did you have any concern about that?

A. I did.

Q. Did you feel that? A. I did.

Q. What was its condition as to being cool or

wai-m? A. Warm.
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Q. Warmer or cooler than the silk?

A. I can't say at this time as to whether it was

warmer or cooler than the silk.

Q. Were the beans in sacks piled along there, too ?

A. I can't say whether it was beans or what it

was. I know there was other merchandise.

Q. And was that all warm, too *?

A. I did not pay any attention to that, because

it was on the opposite side.

Q. The only thing you had any apprehension

about at all was the wet silk and the matting?

A. I had an apprehension at that time about the

whole thing.

Q. How long did the silk remain there?

A. A portion of that silk remained there I would
say from twelve to fourteen days.

Q. Now, you never have seen grain set a boxcar
on fire?

A. No, sir ; I never saw grain set a boxcar on fire.

Q. And you never saw hay set a boxcar on fire ?

A. No, sir; I never seen it.

Q. Have you ever seen any commodity set a box-
car on fire from spontaneous combustion ?

A. I never have seen it ; no, sir.

Q. Have you ever seen wet wool in boxcars?
A. I have not.

Q. Or wet cotton? A. I have not. [364]

Q. Or wet cotton manufactured goods?
A. No, sir.

Q. Or wet silk manufactured goods?
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A. No, sir.

Q. Or wet wool ? A. No, sir.

Q. The substance then of your apprehension is

this: that you have seen haystacks burning and

knew there was such a thing as spontaneous com-

bustion and you thought this might

—

A. It might, yes—I was particularly interested

in

—

Q. And that is all you know about it ?

A. I was particularly interested in that.

Testimony of H. Meyer, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness H. MEYER, and he

gave testimony as follows:

Q. (Mr. KORTE.) State your name.

A. H. Meyer.

Q. Where do you live, Mr. Meyer?

A. In Seattle.

Q. How long have you lived here?

A. I think it is thirty-nine years.

Q. What is your business?

A. I am in the oil mill business.

Q. And you have charge of what is known as the

Pacific Oil Mill or Oil Company?

A. The Pacific Oil Mills.

Q. That is the concern that dried waste silk in

August, 1918, for Mr. Taylor of the Underwriters'

Insurance Company? A. Yes, sir. [365]

Q. When that cargo came on, it came on in box-
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cars, didn't it? A. Yes, it arrived in boxcars.

Q. And were you there when the boxcars were

opened up? A. I was.

Q. How were they heating at that time, and what

difficulty did you have, if any, in getting men to un-

load them?

A. We had no great difficulty in getting it un-

loaded, except that the fumes and gases arising from

the bales fermenting in the cars were so strong that

the labor we had employed for that job refused

to go in the cars, but we got them out—our foremen

managed to get them out.

Q. You got them out?

A. They were strong—smoking.

Q. Now, when you got those bales on the ground,

how did you dry them?

A. When we got them on the ground we set them

up on end. We did not pile them—just set them

up in one high tier on end to permit the air to cir-

culate around so that they could cool off.

Q. Did you break the bales?

A. Then we broke the bales.

Q. All of them at one time?

A. No, sir, from time to time as we required

—

as we had taken in what had already been dried, and

required more wet stuff to hang out, so that we
broke them from time to time and from day to

day.

Q. Then, as I understand you, you left the bales

out in the open and then broke up what you wanted
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and then brought them indoors and dried it as it

went in there ?

A. Well, indoors and outdoors. At first we dried

them outside.

Q. And then you completed the drying inside?

A. Yes, we completed the drying inside.

Q. It was, of course, raining during that period

that you attempted to dry them outside?

A. Yes. [366]

Q. And you can't dry anything in the wet?

A. I won't say that—it was not raining all of

the time, but it was raining part of the time.

Q. During what period of the time ?

A. October, November and December.

Q. During October, was it?

A. No; I am mistaken about that. The stock

must have arrived in August; I think it was Au-

gust.

Q. September 29th, I think it was, was the date.

A. Was it September?

Q. September the 5th—oh, we will agree on that

date. From then on, how long did you continue

drying that silk? A. Until January, I believe.

Q. January of 1919? A. Yes, sir.

Q. Then finally, as you brought it indoors, how
did you dry it out—what kind of apparatus did you
use? A. We put in some steam coils.

Q. Where did you get them from?
A. From the North Coast Dry Kiln Company.
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Q. The same kind of apparatus that they dry

shingles with? A. Yes.

Q. And you put them in where?

A. In the comer of our warehouse. We parti-

tioned off a place there.

Q. And that was the final drying which you gave

it before you shipped it out? A. Yes.

Q. Now, Mr. Meyer, you kept a sample of what

you had dried there, didn't you, a small sample?

A. Yes. [367]

Q. About how big a bundle did you keep?

A. This is it (showing).

Q. And you gave part of that bundle to Mr.

Schroeder, the Freight Claim Agent of the Rail-

road? A. Yes.

Q. I will show you a portion of that sample and

will ask you to state to the Court whether that is

part of it (showing), which you turned over to Mr.

Schroeder.

A. Yes, sir, that appears to be it; I think it is.

Q. That is it? A. Yes.

Mr. KORTE.—The defendant identifies the silk

waste sample as its Exhibit No. 22, identified by

the witness, Meyer, and offers it in evidence.

The COURT.—That is the condition after-

Mr. KORTE.—After it was dried and shipped

on, your Honor.

(Said exhibit received in evidence and marked

*' Defendant's Exhibit No. 22." Said exhibit is

transmitted to the Circuit Court of Appeals with

all the other original exhibits).
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Q. Have you a little portion of the silk waste

after it was dried, which you washed out yourself?

A. Yes, sir.

Q. Have you got it in your pocket?

A. Yes, here it is.

Mr. KORTE.—The defendant identifies the silk

waste washed out by Mr. Meyer as its Exhibit No.

23 and offers it in evidence.

(Said exhibit received in evidence and marked

''Defendant's Exhibit No. 23." Said exhibit is

transmitted to the Circuit Court of Appeals with

all the other original exhibits.)

Q. Now, during the time that you were handling

this waste silk and trying to dry it out, did you

make yourself acquainted with what waste silk was

and raw silk, so as to know its comparative value?

[368] A. I did to a limited extent.

Q. You got an idea of what you thought the thing

was worth, and do you remember making an offer

to Mr. Taylor to purchase this silk from him?

A. I asked Mr. Taylor to get a price on it. I

asked him to communicate to the owners that we

might purchase that at $50,000.

Q. When was that with reference to this drying

it out?

A. I think that was; oh, I think that would have

been about November.

Q. He did not take up your offer, did he?

A. He submitted it, I believe, to New York.

Q. And what did he say in reply to that?
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A. I understood Mr. Taylor that they didn't re-

ply to it.

Mr. KORTE.—Wouldn't take it?

Mr. LYETH.—That they didn't reply,

Q. (Mr. KORTE.) You got no reply— now,

when did you first take in any part of the silk

waste from outside into the house to dry after you

got your dry kiln apparatus fixed up; what month

was that, if you remember?

A. Perhaps November.

Q. About November?

A. Yes; I believe it was in November.

Q. When you first commenced to take it in the

house and dry it through that process? A. Yes.

Q. Up to that date though, you had not got any

part of it dried sufficient to ship it?

A. Yes; we dried some outside.

Q. ^bout how much?

A. Well, I could not say. I suppose a carload.

If I knew the dates those cars went forward to

New York I could tell you.

Q. It was the 29th of November that the first

carload went forward [369] —the 27th of No-

vember was the first car that went forward and

December 18th was the second and January 18th

was the third and January 30th was the fom*th.

Now, with reference to the first car that went for-

ward on November 27th, when was it?

A. It must have been—it is quite likely that the

first car was dried outside. The entire month of

October that year was dry. I don't think the
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weather report shows a drop of rain fell during

that October that season.

Q. There was no rain then up until the tirst car-

load was dry?

A. No. We had trouble with the dews.

Q. But after that the rain set in and you had to

dry it inside? A. Yes.

Cross-examination.

Q. (Mr. SHORTS.) This silk came over from

Tacoma in how many boxcars?

A. Four cars, as I remember.

Q. Did they all come in at the same time?

A. I think the two came in at one time, I believe.

Q. And after the arrival at yoiu* plant, you had

some trouble with the Custom officials here about

opening the cars?

A. I believe there was some delay.

Q. And several days, was it not, as a matter of

fact, after the cars arrived at your plant, before

you got authority from the Customs to open them?

A. I don't remember how long, but I know there

was some delay there.

Q. Do you kow how long the bales had been in

those boxcars from the time they were loaded

until they were finally opened for unloading at

your plant? A. Perhaps one week.

Q. It might have been more?

A. Yes, but I could not say. [370]

Q. And when you did open them, were they un-

der Customs seals, when they came to your plant?

A. Yes.
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Q. When you did open the cars, the bales that

were in them for a week or more, you noticed

fumes coming from the bales, did you?

A. Yes, from the cars and the bales.

Q. And the bales were warm?
A. The bales were warm.

Q. Now, you say the labor that you got at that

time hesitated about working there?

A. Yes; I noticed the laborers refused to go into

the cars because of that ammonia smell so very

strong.

Q. It was very difficult to get any labor at that

time in November and December, 1918?

A. Well, we usually got them by telephoning to

the free employment office.

Q. How is that?

A. We could always get labor, such as it was at

that time.

Q. The fact of the matter is, that one good man
in your employment did more than all of the other

labor put together?

A. One man did all of the trucking off—well, he

trucked most of it out—he would truck it out to

the door and then they would help him.

Q. You broke those bales up from time to time

and spread them out and dried the silk—did you

have the cars weighed?

A. We weighed the silk as it went into the cars

after we finished.

Q. Now, after you got through drying this silk

in the temporary dry room which you arranged
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there; there was silk scattered all around the floor,

more or less of it, after you got through?

A. No, not exactly; we bundled it up as we took

it down and piled it up in the corner of the ware-

house where we kept accumulating it after it was

dried until we got a carload. [371]

Q. When did you take this sample which is in

evidence here?

A. That was taken from time to time.

Q. This particular sample over here, this large

bundle ? A. Well, that is a number of samples.

Q. All mixed up together? A. Yes.

Q. Were those taken directly out of the bales or

taken from the floor or the sweepings?

A. From various parts of the pile.

Q. (Mr. KORTE.) The opening of the cars

which you speak of being sealed by the Govern-

ment seal, was that up to you or to Mr. Taylor to

see that they were opened?

A. Well, I suppose it was up to Mr. Taylor or

the Railroad Company.

Q. It was not part of your duty—that's all.

Testimony of Joe Vice, for Defendant.

And to further prove the issue on his part, the

defendant called as witness JOE VICE, and he

gave testimony as follows:

Q. (Mr. KORTE.) State your full name.

A. Joe Vice.

Q. Where were you working, Mr. Vice, in Au-

gust, 1918? A. With the Milwaukee.
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Q. What were you doing?

A. I was working in warehouse work.

Q. Down at the docks? A. Yes.

Q. You were there when this silk came off the

ship?

A. Well, I was working at the house but I didn't

work on the silk.

Q. Well, you handled it at one time, didn't you?

A. Yes. [372]

Q. When was it that you handled it—what did

you do with reference to handling that silk?

A. Well, I helped to load it off the dock, or oft*

the sand into the cars. We started to load the

cars.

Q. Were those boxcars? A. Yes, sir.

Q. That was on the 29th?

A. Yes, somewhere along there.

Q. Loading them into the four boxcars that

transported them over to Seattle? A. Yes, sir.

Q. Now, what was their condition with reference

to being hot, and what difficulty, if any, did you

experience in trying to handle those bales in the

cars ?

A. Well, they were so hot you could not hardly

hold your hands between them in the pile and, of

course, I was working in the car.

Q. You were inside the car?

A. I was inside the car.

Q. How did it affect you, if at all?

A. Well, it made us all sick.

Q. How did it affect you?
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A. Well, it made me sick.

Q. In what way; did you vomit or anjrthing of

that kind?

A. No, sir, I didn't get sick enough to vomit, but

it affected our eyes, in burning them, and we loaded

on a little while, and I got so sick I couldn't stand

it and I says: "I am going to quit. I can't stand

this." I says: **I am going out," and so I got out

of the car.

Q. And you quit working?

A. I quit working. [373]

Cross-examination.

Q. (Mr. SHORTS.) What did the other men
do? A. The other men followed me.

Q. Well, somebody loaded these into the boxcars,

didn't they? A. Not that day; no.

Q. Do you know how these ever did get into the

boxcars?

A. Why, it got in the next day or so.

Q. Did you quit the emplo\Tnent of the Mil-

waukee then that day? A. No, sir.

Q. Well, who did load this silk?

A. Well, I don't know who did load that off the

sand—I don't know.

Q. You were not doing it? A. No.

Q. You know it was loaded though, don't you?

A. Yes, it was loaded.

Q. But you don't know about how or when it

was loaded or who did it? A. No.

Q. Did you help to load the silk into the refrig-

erator-cars ?
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A. I helped to load one or two cars off the plat-

form, which laid between the warehouse and the

oil shed.

Q. That was when you were putting it into the

refrigerator-cars? A. Yes, sir.

Q. Did you help to unload that silk out of the

refrigerator-cars? A. No.

Q. So that, as I understand your testimony, you

helped to load the silk in the refrigerator-cars the

first time it was loaded?

A. No, not the first time.

Q. Well, how many times was that loaded in the

cars?

A. Well, it was loaded and then it was unloaded

from the cars on the sand, part of it. [374]

Q. That is the time I am speaking about; it was

loaded into the refrigerator-cars which were later

unloaded on the sand. Now, did you help to load

that into the refrigerator-cars?

A. The first time?

Q. Yes, the only time you had anything to do

with loading the silk was when they put it into the

boxcars? A. The boxcars.

Testimony of Floyd Laycock, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness FLOYD LAYCOCK,
and he gave testimony as follows:

Q. (Mr. KORTE.) State your full name.

A. Floyd Laycock.

Q. Where were you working in August, 1918?
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A. On the Milwaukee dock, as warehouseman.

Q. Were you with Joe Vice, who just testified,

at the time that this waste silk was being loaded

into the boxcars? A. I was.

Q. You were in there working with him?

A. Yes.

Q. How were those bales with reference to being

hot or cool; was there any difficulty in handling

them?

A. Well, they were rather warm to the hand; in

fact, too warm to keep your hand on there for any

length of time without it would bum.

Q. Did you experience any trouble or otherwise

in handling them with reference to your health?

A. Yes, sir. There was a very strong smell of

ammonia, and a stinking smell of vegetables or

beans or whatever it was.

Q. How did it affect you, if at all?

A. It made me sick at the stomach. [375]

Q. And what did you do? A. I threw it up.

Q. You had to vomit? A. Yes.

Q. How did it affect your eyes, if at all?

A. Well, it hurt my eyes also.

Q. How is that? A. Burned my eyes also.

Q. And were you able to continue with your

work at it or did you have to quit?

A. No, sir; I quit the same time Mr. Vice quit.

Cross-examination.

Qi (Mr. SHORTS.) Did you help to load the

silk in the refrigerator-cars? A. No, sir.
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Q. The first time you had anything to do with

handling that was when you were trying to load it

in the boxcars? A. No, sir.

Q. Did you do any of the trucking on the dock?

A. I was on the dock loading the trucks as it

came from the ship.

Q. Loading the silk bales on the truck as they

were discharging it on the dock from the ship's

tackle?

A. When the ship first started to unload.

Q. And then the silk was taken from the tackle

delivery on the docks into this open space between

the warehouses? A. Yes, sir.

Q. Did you have anything to do with the silk

after that until you started to load this into the

boxcars? A. Not that I remember; no, sir.

Q. You and Joe Vice and who else were working

on this?

A. Pete Maybo and a man named Larry Shaw.

[376]

Q. The four of you boys were loading it into the

boxcars?

A. We were inside the cars; yes, sir.

Q. And what day was that, Saturday?

A. The latter part of August, I don't remember

the date.

Q. So when you boys quit then they got some

other men to load it?

A. I expect they did—it was unloaded.

Q. Do you know whether it was eventually loaded
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in the boxcars? A. No, sir.

Q. You don't know anything about that.

A. No, sir.

Testimony of Pete Maybo, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness PETE MAYBO, and

he gave testimony as follows:

Q. (Mr. KORTE.) State your full name.

A. Pete Maybo.

Q. Were you working for the Milwaukee road

in August, 1918? A. Yes, sir.

Q. And were you with Joe Vice and Floyd Lay-

cock handling this wet silk ? A. Yes, sir.

Q. Into the boxcars? A. Yes, sir.

Q. Where were you working with reference to

the boxcars, outside or inside? A. Inside.

Q. And did you experience any trouble in han-

dling the bales? A. Yes, there was.

Q. What did you experience ?

A. Well, my experience was that the bale was so

hot it was steaming and smoking and when we

started to take the bales in by the [377] plat-

form and we would get the bale in the cars we

would drag it in with the hooks and then we would

get the bale in and we had to run out and get air.

Q. How did it affect you, physically?

A. It affected me that I started to throw up.

Q. How did it affect your eyes, if at all?

A. It affected my eyes—my eyes was burning

and my face was burning.
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Q. Were you able to keep on with the work or

did you have to quit? A. We had to quit.

Cross-examination.

Q. (Mr. SHORTS.) Did you work on this silk

after that day? A. After that day?

Q. Yes.

A. We loaded a few bales. We finished up at

last. But then not the same silk.

Q. Did you work on any of these wet bales be-

fore you started to put them in the boxcars?

A. No.

Q. You didn't handle it on the dock at all?

A. No.

Q. After you quit work loading the boxcars that

day, did you go back to work on them the next

day? A. No.

Q. Do you know whether they were loaded the

next day? A. No, I don't.

Q. All you know is that you quit because you

didn't like it?

A. I quit because I couldn't stand it.

Q. And they had to get somebody else to load

them? A. Yes. [378]

Testimony of William D. Richardson, for Defend-

ant.

And to further prove the issue on his part, the

defendant called as a witness WILLIAM D.

RICHARDSON, and he gave testimony as follows:

Q. (Mr. KORTE.) State your full name.

A. William D. Richardson.
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Q. How old a man are you? A. Fifty-four.

Q. What is your business?

A. I am Chief Chemist and Chemical Engineer

for Swift & Company.

Q. How long- have you been Chief Chemist for

Swift & Company? A. For about twenty years.

Q. And where; at what point?

A. St. Louis and Chicago.

Q. Principally at which point, of late years'?

A. At Chicago.

Q. Where were you graduated, Mr. Richardson,

with reference to your general education, and then

with reference to your technical education as a

chemist ?

A. After completing my high school courses I

studied at the University of Chicago from 1894 to

1899. On leaving there I went to Swift & Company

in Chicago ; then to St. Louis for two years, and then

back to Chicago.

I have had a varied experience with different

products, and have been interested and have studied

for eighteen or twenty years spontaneous combus-

tion in different materials.

Q. What materials, principally?

A. The first material that I investigated with

reference to spontaneous combustion was dried

blood, a produce of the packing-houses, which is

used as a fertilizer.

My attention was called to this material in the

first place at St. Louis about 1900. There was a

car of the material which was unloaded into a
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wooden warehouse; the warehouse was [379] of

mill construction and had supporting posts of about

12x12 inches, and the carload of blood, which was

moist and contained about 18 per cent of moisture

or water, was loaded on the floor in and around those

columns. It was under my observation from the

time it was unloaded. After a few days I noticed

' that it had begun to heat and had given off ammonia

fumes, and I called the superintendent's attention to

it. Thereafter we watched it from time to time,

following the course of its heating, but before we

got ready to move it, it had heated to such an ex-

tent that it charred on the interior of the pile and

had practically charred through two of those 12x12

posts around which it was piled.

As I desired to investigate the phenomenon of

spontaneous combustion in this kind of material,

I took some of the blood from this pile, from one

edge of the pile where it was not heating and ex-

perimented on it in the laboratory. I constructed

an insulated chamber with a small air tube leading

to the bottom of the chamber. Into the insulated

chamber I placed some of this blood and also in-

serted a thermometer to follow the temperature

of it. But, while it heated up to a considerable

extent, due to the fermentation, I never succeeded

in the laboratory experiments in producing the con-

ditions which existed in the pile. It heated to

about 104° or 105°, but it did not get above that

temperature, and then gradually cooled down.

Q. What other material have you had practical
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experience with, that spontaneously burned or

charred ?

A. A little later, under somewhat similar con-

ditions, my attention was called to a carload of

tankage.

Q. What is tankage, and what kind of tankage?

A. This was packing-house tankage, which is a

by-product of the packing industry, and consists of

the dried residue from the rendering tanks. All

of the nonedible j^arts of the carcass, off the animal

body, except the manure, are put into rendering

tanks in [380] order to render out the fat. The

fiber and tissue settles to the bottom of the tanks,

and those materials are taken out and dried, and con-

stitute the tankage of commerce. It was tankage of

that sort which was unloaded into the warehouse.

And this tankage also was too wet; it began to heat

and gave off ammonia fumes and finally, before it

could be removed and redried, underwent charring

itself and also charred some of the wooden colmnns

of the warehouse. Of course, both the blood and

the tankage that I have described contain more

water than

—

Q. More what?

A. More water, or more moisture than such ma-

terials usually do contain or should contain. They

had not been properly dried, and while under nor-

mal conditions in their dry state they do not easily

heat up or char or glow or take fire, if they con-

tain, when put into storage, too much moisture, or
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if they become wet in any way, they are apt to heat

up and make a fire.

In the case of the tankage, when the piles were

broken into the material actually glowed on ex-

posure to the air. That is, when the air reached

the hot portion of the pile.

I also experimented with this material

—

Q. In the laboratory?

A. In the laboratory, and I have experimented

from time to time as a matter of personal knowledge

and interest, with materials of this sort, and in all

cases when working with the materials in small

quantity, while there is a rise of temperature, I

have never succeeded in duplicating the exact con-

ditions which occur, in a large mass of the material

;

so that I have been unable to reach the higher tem-

peratures which I reached in a pile.

Q. What relation has the laboratory test then to

spontaneous combustion ?

A. As I see it, a laboratory test for spontaneous

combustion must be [381] interpreted in this way:

If the chemist finds a material which undergoes a

fermentation with ventilation and heat, he may be

sure that he is dealing with a substance which may,

under suitable conditions, when stored in mass,

take fire spontaneously, and any experiments in the

laboratory, in my opinion, should be interpreted

in that way.

So that my general conclusion in connection with

porous and fibrous materials is, that when these

substances of an organic nature contain a ferment-
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able substance, they all are liable under suitable

conditions to undergo spontaneous combustion.

Q. However, from your practical experience, in

your opinion it requires a mass rather than a small

quantity?

A. That is one of the primary conditions for

spontaneous combustion, that the fibrous or porous

material must be in mass.

Q. Then, in your judgment, a laboratory test is

not an exact test and does not come anywhere near

being a complete test as to whether or not organic

fibrous material will spontaneously burn?

A. A laboratory test of such material suggests an

indication of Avhat may happen in the pile in the

early stages, but never reaches the final stage.

Q. Now, leading up to that, explain to the Court

how that is true; explain the first period, the fer-

mentation period, and then the other period follows

after, which really causes the spontaneous burning

or charring or combustion.

A. In spontaneous combustion of the type I have

been describing

—

Q. That is in organic fibrous material?

A. Organic fibrous or porous materials, capable

of undergoing fermentation

—

Q. (Interposing.) And, by the way, would you

include raw waste silk that is involved here as

such fibrous porous material?

A. That comes within that definition.

Q. Now you may tell the Court all about it. [382]

A. In such materials if they become wet there is
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first a period of fermentation. This fermentation is

occasioned by micro-organisms, commonly called bac-

teria, in some cases arsisted by mold. During the

fermentation considerable heat is evolved and the

material is changed, and many chemical substances

are produced from it. At a more or less definite

temperature, which is always below the boiling point

of w^ater, the organisms concerned are killed and

thereafter they are not concerned in the heating.

From that point on, under suitable conditions, the

mass undergoes a further heating due to oxidation;

that is to the addition to the substances of the

oxygen of the air.

In other words, it is a combustion at low tempera-

ture.

There are various chemical reactions involved and

various substances involved, and the precise course

of this heating is not fully understood by chemists,

but it is known that an absorption of oxygen from

the air goes on, and that certain gases are given out

from the material as the result of that absorption;

that the heat rises to a certain point where charring

and glowing occur and thereafter, depending on

conditions, such as access of air and the size of the

pile, it may or it may not be entirely consumed and

it may or may not burst into flames, depending on

the nature of the matter. The combustion may take

the form of mere charring and glowing, such as

often observed in refuse heaps, where no actual

flame is concerned.

Q. What danger is there in the material, where
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it merely chars, with reference to having it about

other material that is inflammable?

A. If such material undergoing spontaneous com-

bustion of that sort is in contact with an inflammable

material it will naturally set fire to such inflammable

material.

Q. Such as wood? A. Such as wood, yes.

[383]

Q. Does the occurrence of spontaneous combus-

tion depend upon the presence of inflammable gases,

or might or might not there be inflammable gases

present and yet you would have spontaneous com-

bustion ?

A. Spontaneous combustion would not be depend-

ent on the presence of combustible gases, but, as a

general rule, fermentations produce more or less

inflammable gases.

Q. Can you illustrate by some well known sub-

stance ?

A. Well, in the fermentation of sewage and in the

fermentation of the majority of nitrogenous sub-

stances—and the ones I have been speaking of are

nitrogenous—this blood and the tankage and also

the silk, they are also of nitrogenous substances.

'In the majority of such materials under fer-

mentation combustible gases are produced such as

hydrogen, carbon monoxide and methane or marsh

gas, along with noncombustible gases, such as carbon

dioxide and ammonia—I will correct that, ammonia

is slightly combustible, but not readily combustible.

Q. Then with relation to the ignition point con-
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nected with spontaneous combustion, is that point

such that you can readily determine it?

A. The ignition point is decidedly variable and

depends altogether on circumstances. While the

ignition point of an inflammable gas can be deter-

mined with exactitude, it has been found difficult

to determine the ignition point of solids. Finely

divided coal dust, for example, will ignite at a

lower temperature than any know^n gas, and solid

materials undergoing spontaneous combustion, prob-

ably, ignite at a lower temperature than any gas

or any finely divided dust ; the reason for this being

what chemists know as the condensation of gases on

the surface of the substances of such solids.

The condensation of gases on the surface of solids

has the [384] same effect as though the gases were

compressed by a compressor—the condensation of

the solid particles densely occurs on the surface in

exactly the same w^ay as though a compressor were

acting on the gases and forcing them against the

solids.

Q. And now^ you have been in the courtroom

while this case has been going on and are familiar

with the substances involved? A. Yes.

Q. In line with your preliminary statement which

you have made, I will ask you if you have made a

study of raw waste silk, such as we have involved

in this case, to determine whether or not it is sub-

ject to spontaneous combustion.

A. Well, I have made laboratory experiments of

such silk waste.
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Q. Will you define raw silk, as to what it is, and

from then on proceed and tell the Court what you

have done in order to determine the results?

A. The silk waste on which I experimented was

the ordinary silk waste of commerce, and consisted

chemically of a certain proportion of about two-

thirds of silk fiber, or fibron, and about one-third

of silk gum, the sericine.

Q. Was that No. 1 or No. 2 waste that you were

given? A. It was No. 1.

Q. You received that from the Railway Company
for experimental purposes?

A. Yes, sir. I received about twenty-five pounds

of No. 1 silk waste for experimental purposes. I

experimented with this in the manner that I usually

do when investigating spontaneous combustion in

the laboratory. That is, I placed it in an insulated

chamber and wetted it. Into the chamber was

placed a thermometer and a tube through which air

could be conducted, and I experimented on the silk

both with air and without air.

Without air the temperature never rose to the

point that it [385] did with air; but on account

of the smaU mass of the material worked down and

the difficulty of imitating the exact conditions which

I found in large piles of material, the temperature

of the silk waste never rose above about from 105

to 115 degrees.

Q. Did you then, alongside of that experiment,

take a known material, which to your knowledge does

spontaneously burn, to determine its result com-
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pared with the test which you made of the raw silk ?

A. Yes. I made those experiments with a dried

blood and with packing-house tankage and with

garbage tankage.

Q. Those three you knoAv will spontaneously

burn?

A. All three of those under suitable conditions

would undergo spontaneous combustion.

Q. And w^hat was the result of your experiments

with the laboratory tests similar to the raw waste

silk test?

A. Those experiments resulted in just about the

same rise of temperature as in the case of the silk

waste. In the case of the garbage tankage I got a

somewhat higher temperature, but the temperatures

never reached a point as high as the boiling point

of water, for example, the highest temperature

reached in any case was about 160° Fahrenheit in

the case of the garbage tankage.

Q. What do you conclude from those two sets

of experiments, with reference to the waste silk

involved ?

A. I concluded from those experiments and from

the composition and general characteristics of silk

waste, that it was a substance likely to undergo

spontaneous combustion under suitable conditions.

Those conditions would be storage in mass, sufficient

insulation and wet conditions.

Q. What is the nearest analogy to waste silk, so

far as the material is concerned, that will spon-

taneously burn, to your knowledge?
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A. Of those materials that I worked with, dried

blood comes nearest [386] in composition to silk

waste.

Q. In what way?

A. Silk waste is a nitrogenous material, analyzing

about 19.3 ammonia in the sample I worked with.

Dried blood is a nitrogenous material also and in

the sample I worked with it analyzed about 17%
ammonia. Both of them belong to the classes known

as proteins. The silk is in a fibrous condition,

with a very large surface exposed. The blood is

in a granular or porous condition, but, generally

speaking, they are related substances. When they

ferment they both give off large bodies of ammonia.

Q. Take some other commonly known material

that bums spontaneously, say, for instance, hay;

how did they compare with that?

A. Hay is well known to undergo spontaneous

combustion of this t\T)e. Green hay, when stored

in large piles, begins with the characteristic fer-

mentation at which the temperature may rise to a

point about, let us say, 160° Fahr. But if the

temperature gets higher than this, spontaneous com-

bustion is likely to ensue. This is a matter of

common knowledge in the farming districts, and it

has also been investigated by different authorities.

Q. We will assume, Dr. Richardson, that there

were a number of bales of waste silk, some eight

hundred in number, that had been completely sat-

urated and soaked with sea water and had been

lying in sea water for fourteen days in the hold of
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a ship; that when they came out of the hold of the

ship they were so hot that they had to keep the

bales practically submerged before they could get

them out of the hatches, on account of the heat

bothering the men unloading them; that when piled

out in the open they were still heating and were

kept wetted down, and when they were put in a

boxcar or refrigerator-car they still kept on heating,

became so hot that you could not keep your hand on

the bale, getting, I think, as high as 130° Fahr.

;

[387] that they laid around for sometime and were

still heating, according to the experienced men who

had to do with them; what would be your opinion

with reference to the shipping of that material in

enclosed boxcars or refrigerator-cars, as to whether

there would be a risk of spontaneous combustion,

the cargo having to travel from Tacoma, Washing-

ton, to Providence, Ehode Island.

Mr. SHORTS.—I object to the question, on the

ground that it presupposes conditions of fact which

have not been shown to exist.

Mr. KORTE.—The facts are there, I think, as I

detailed them. What fact does not exist?

Mr. SHORTS.—I do not remember any testi-

mony that there was any 130° Fahrenheit.

Mr. KORTE.—Mr. Alleman said so. Is that the

only fact?

Mr. SHORTS.—The further fact that the bales

were so hot in the holds of the ship that it was

necessary to keep them submerged in salt water so

that the men could work on them.



454 James C. Davis vs.

(Testimony of William D. Richardson.)

Mr. KORTE.—That was the testimony of Mr.

Barker.

The COURT.—There was one witness who testi-

fied to that, I think. He may answer the question.

Q. (Mr. KORTE.) Just answer that question.

A. In my opinion, under the conditions which you

have named, there would be a decided risk in ship-

ping the material.

Q. Can you give as a reason for it, anything more

than what you have already said on the subject?

The COURT.—There was one condition that was

not stated in that question, though, and that was

the size of the bales.

Mr. KORTE.—Yes. We do not know exactly

the weight of them, and there is no evidence of the

exact weight.

Mr. LYETH.—133 pounds.

Mr. KORTE.—There is no evidence of it—there

is no exact evidence.

The COURT.—There was something said in the

trial about 133 pounds.

Mr. KORTE.—It was assumed, but there is no

evidence in the record of that. [388]

The COURT.—That may be true.

Mr. SHORTS.—And another thing; that these

bales as put in the car were separated by dunnage.

Mr. KORTE.—I will add that condition—assum-

ing that they would be piled in the cars with slats,

two-by-four underneath to start with; would such

a cargo be subject to spontaneous combustion, being
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shipped in a closed car with no other attention paid

to it?

A. In my opinion there would be considerable risk

of spontaneous combustion.

Q. Now, assume further, Mr. Richardson, that

they put slats in between the bales, and it was piled

in the car in that way, and that en route they would

sprinkle it down, or they would ice the cargo.

Would that change your opinion with reference to

eliminating the risk of spontaneous combustion?

A. I think I should have to take up those items

separately. I will take up the slats, the sprinkling

and the icing.

Q. All right.

A. As regards the placing of slats between those

bales, that would make no essential difference and

would add combustible material to the cargo.

Q. Why?
A. They are wood slats, I believe, are they not?

Q. They are.

A. I say it would add combustible material to

the cargo—to the shipment. The spacing would

make no gi'eat difference, because the entire mass

would be enclosed by the car, which would tend to

retain the heat, and those small air gaps would not

reduce the temperature appreciably.

As regards the icing, that might affect the ends

of the car—the material in contact with the iced

tanks, but would hardly exert any effect on the in-

terior of the car—I mean the central portion of the

car. [389] Now as to the sprinkling, it is some-
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what difficult to know just how thoroughly that

would be accomplished, but the way I picture it to

my mind is this ; that if you sprinkle a car of that

sort, the water would probably, to a certain extent,

be washed off the top of the bales and over to the

sides and would not penetrate unifoiTnly into the

bales, or to all parts of the cargo,—much in the

same way that when a fire hose is played on the

last remains of a fire, sometimes it is necessary to

kee]) the water on it for a day or several days,

because the water does not strike the exact spot.

The only way to actually and thoroughly cool off

a car which had become heated, would be to open

the car, to take the bales out and break them open

and sprinkle them and be certain that they were

actually cooled down to a normal temperature.

Q. Where is your heat insulated, if at all ?

A. The heat would be in the interior of the bales

and also between the bales.

Q. And unless you could get the water inside to

dissipate that heat you would have an accumulation

there ?

A. You would have an accumulation of the heat

at those points?

Q. And would not the watering of that cause

the cargo to heat, by reason of the insulation?

A. The water in itself, that is, the wetting itself

per se, would only aggi'avate femientation. It would

be the cooling effect of the water, if any, which

w^ould reduce fermentation, and unless that cooling
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effect got to the center of the heat there would be

little or no cooling effect.

Q. And what would eliminate the risk, in your

judgment, or take the risk away entirely from

shipping that cargo that distance?

A. It is very difficult to draw the line at exactly

the point where all risk would be eliminated. But

one could make this [390] statement, that if the

entire cargo were kept submerged in water, or if

it were entirely dry, there would be no risk.

Q. Or if it were frozen"?

A. Or frozen; yes, that would remove the risk

absolutely.

Q. Now, add to the hypothetical question that I

have stated to you, that when those bales were

shipped from the Orient, assume that each bale

weighed 133 pounds and was in a dry condition and

they were shipped baled up similar to baled hay,

—

I think the evidence will show, if it has not already

shown, that they were wrapped with matting and,

I presume, inside that matting is paper,—what

would you say then, under those conditions, as to

whether or not the risk would still remain?

A. The risk would still remain, and the addi-

tion of matting would add that much more easily

combustible material to the shipment.

Q. Did you find, in connection with your experi-

ments with raw silk, any obnoxious gases or fumes

that, when thrown off by a mass like in carload

lots, might affect one's health or the men's health?

A. The most noticeable gas thrown out by fer-
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menting silk waste is ammonia. This gas is present

in a large quantity; but along with the ammonia

various bad-smelling vapors come off, which are

decidedly sickening and nauseating.

Q. Did you note in your experiments with the

raw silk, whether or not when you dried it, after

having been wet, if it was dried in the ordinary

manner, that the tensile strength of the fiber would

be affected at all?

A. I did not test that by the testing machine, but

judging by the ordinary breaking test, it was not

materially affected.

Q. Now, assuming that that cargo came on in that

wet condition, Mr. Richardson, what would have

been the most practical and sensible way of pre-

serving that cargo, if it was necessary to preserve

it? [391]

A. By drying it, unquestionably.

Q. And how would you proceed to dry it?

A. Well, it could be dried in a sunshiny climate

in open air.

Q. But we haven't got that here.

A. And, otherwise, it should be dried by artificial

heat in a drying-room or dry kiln or any chamber

or tunnel provided with the ordinary means of

heating by steam coils, with a suitable circulation

of air.

Q. Would such artificial heating affect the fiber

at all to any degree?

Mr. LYETH.—I object to that on the ground
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that this witness has not showed himseK to be a

silk expert.

Mr. KORTE.—^He doesn't have to be a silk ex-

pert if he has tested it out to know whether it

would affect the fiber.

A. In the drying experiments which I conducted,

as I said before, judging by the ordinary breaking

test, I did not notice any difference in the strength,

but I did not subject it to the crushing test with

the testing machine.

Q. What is your opinion!

A. My opinion would be that there would be no

appreciable weakening of the fiber. From my own
judgment and general knowledge of the subject I

would say that there would be less danger if dried

inside than outside in the open air.

Q. There has been some testimony given here by

Mr. Hook, a chemist, and I assume you heard his

deposition read, and I think that I have handed

you his deposition to read, with reference to his

experiments.

Mr. Hook made the first test in an ice-box

18x24x30 inches—you are familiar with that experi-

ment which he made? A. I am.

Q. Now, what have you to say about that partic-

ular test and as to what bearing it would have upon

determining whether this silk [392] would not

spontaneously burn?

A. It would have the significance of the usual

laboratory test of that sort. It showed about the

usual rise in temperature for materials which un-
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dergo combustion. I am not astonished that it did

not burn under those conditions, because none of

the materials that I have experimented with did

bum under those conditions.

Q. Did you make a similar box and then take the

materials which you said would spontaneously burn

and make tests under those conditions?

A. I worked with the equivalent of the insulated

box.

Q. What result did you get with materials which

will burn?

A. I got a usual rise of temperature—a tempera-

ture varying from 105 to 115 degrees without air,

to a maximum temperature of 160° Fahrenheit with

air, but in no case did I get combustion.

Q. Then he further went on and put an electric

bulb in the box and some wood products over a hot

plate, and this wood charred. Will you tell the

Court the significance of the charring of that wood

under those circmnstances and what relation it had

to the question involved?

A. Well, in plain language it would seem to in-

dicate that he had proved that wood was not com-

bustible.

Q. And we know that it is?

A. We know, as a matter of fact, it will burn.

In other words, he did not have the conditions for

its combustion in this apparatus or the wood would

burn.

Q. He either had too much or too little oxygen?



American Silk Spinning Company. 461

(Testimony of William D. Richardson.)

A. I am inclined to think that he had too little

air, for one condition.

Q. In that same test he said that the silk nearest

to the bulb had charred; what would that fact of

charring indicate?

A. That indicates that silk is a combustible ma-

terial and under [393] suitable conditions it

might take tire.

Q. Can you cause silk to flame like you can shav-

ings of wood or shingles.

A. If a mass of silk is lighted by a match it

burns after a fashion though not very readily. But

a fact of that sort has no special significance in

relation to combustion, because other materials

which undergo spontaneous combustion will not

ignite in that way at all. Blood, packing-house

tankage and garbage tankage will not take fire

even if the flame is applied on them for some time.

Q. In regard to your statement with reference to

silk burning into a partial flame, according to a

fashion, as you stated, has that been with the gum
on or with the gum off? A. With the gum on.

Q. Well, take it with the gum off, why, of course,

that would be a different condition?

A. The combustion of the two materials is not

so different but what about the same phenomena

would result, I think it would burn in about the

same way, although I have not tried it.

Q. Mr. Hook has made another significant state-

ment, that the heat developed by bacterial action
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never reaches a dangerous degree. Now is that

true?

A. Well, I would characterize that as true, but

not as the whole truth.

Q. What relation has bacterial action to chemical

action?

A. It is true that the temperature reached in

fermentation does not reach a dangerous degree,

but in spontaneous combustions of the t^'pe we

have been considering, that I discussed, fermen-

tation initiates the heating, and from the point

where the fermentation leaves the heating the ma-

terial is in condition for chemical heating to go on

and carry it on up to the point of spontaneous com-

bustion and ignition. [394]

Q. And that occurs in the large mass, which is

necessary to bring it about?

A. That occurs always in large masses.

Q. Would 3^ou say that a carload lot of silk was

a sufficiently large mass?

A. A carload is a sufficient mass.

The COURT.—How many bales in the car—there

were 867 bales involved in this case.

Mr. KORTE.—A little over 200 bales in the ear-

in the dry state 250 bales are contained in the car.

The COURT.—There was a thousand bales in

the shipment?

Mr. KORTE.—A thousand bales in the shipment.

The COURT.—And seven cars in a silk train?

Mr. KORTE.—Yes, but bear in mind, your
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Honor, that there were 133 bales that were not

damaged at all.

The COURT.—I understand that.

Mr. KORTE.—Leaving the balance damaged 867

bales. It would take 250 of those bales to go in

one car.

The COURT.—That would be a fuU train?

Mr. KORTE.—No; that was the purpose of Mr.

Brown's testimony, that we did not have enough

to make up the full train.

The COURT.—Would not the plaintiff have the

right to ask for a full train and to distribute those

bales among the seven cars?

Mr. KORTE.—If there was a silk train moving

at that time, he would have the right to send it

on the silk train, but there was none moving and

the railroad could not afford to send on four cars

with an engine and caboose.

Q. Are there any well-known authorities, Mr.

Richardson, which substantiate your theory and

your definition and explanation and application of

spontaneous combustion to the porous and fibrous

materials which you have designated?

A. Yes, sir. [395]

Q. I have a few of them here which you handed

to me, and if you will tell the Court what they are

and what they relate to, so that you may have the

benefit of them (handing books to witness).

A. As I said before, there are some of these mat-

ters of spontaneous combustion that are common
knowledge and many of them have not been fully
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investigated. But the spontaneous combustion,

particularly of hay, has been investigated in a

chemical way and

—

The COURT.—(Interposing.) Under what cir-

cumstances will hay burn?

A. In considerable piles, if the temperature is al-

lowed to get above 70 degrees centigrade.

The COURT.—Suppose a farmer takes oat hay

just after it is cut with the mower, and he stacks

it up absolutely green in the pile, will it burn from

spontaneous combustion, regardless of the size of

the stack?

A. If, when it is cut it contains sufficient moist-

ure, it is very apt to, if it is made into a large

stack.

The COURT.—How large would you say the

stack ought to be—how many tons?

A. The experimental piles that have been worked

on, on record, are from 10 to 13 feet high, by 13 to

16 feet across.

Q. (Mr. KORTE.) Those authorities you have

there deal with that particular featiu-e, don't they?

A. They do. These particular references are to

Bruhns-le Far, technical micology. He gives a

general description of the preliminary fermenta-

tion, and concludes with the statement that

—

Mr. SHORTS.—Just a moment. I object to this.

I object to this witness reading what somebody else

wrote in a book. I do not object to his testifying

to everything he knows about the matter.

Mr. KORTE.—I merely offer to prove what the
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authorities hold—this witness is not testifying to

these things, but merely for the [396] Court's

benefit, if you desire it.

Mr. SHORTS.—I have no objection to the wit-

ness telling what he knows on the subject.

Mr. KORTE.—I think he has done that, but I

merely wanted to show that what he said is sup-

ported by the authorities.

Q. Now, there was another test that needs ex-

planation, and that is, Mr. Hook made the experi-

ment with what is known as the Mackey Cloth Oil

Tester. Will you explain to the Court first why
that experiment has no bearing whatever on the

subject?

A. The Mackey Cloth Oil Tester is an instrument

which is used by chemists to test out certain oils

which are used for oiling textile fibers. The oil

is spread on a textile fiber and placed in a cham-

ber, and the chamber is heated. Certain oils are

more liable to heat than other oils, and the test is

made in order to insure that the oil that is used

for oiling those textile fibers is not readily subject

to spontaneous combustion when placed on the tex-

tile fibers. It is not primarily an instrument for

determining the spontaneous combustion of fibers,

but to determine whether certain oil is suitable and

safe for use in textile factories. In that case, twice

as much oil is used as of textile fiber; that is, l-l

grams of oil is spread on 7 grams of textile fiber;

so that you have a small quantity of textile fiber

thoroughly saturated with oil; and the heating and
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the oxidation occurs on and in the oil and not in

the fiber.

Q. I think the evidence shows that with that ex-

periment there was some discoloration and char-

ring; w^hat would that indicate?

A. Of course, when the oil heated to a high tem-

perature it might ignite itself, although in the

Mackey Oil Tester it would not be as likely to,

because there is not enough air supplied there, but

if the temperature got hot enough the fiber would

char without igniting. [397]

Q. Are there any other known materials, such as

jute, hair, wool, which the books say will not spon-

taneously burn—do 3^ou know whether or not they

do?

A. Hair will ignite spontaneousely—crude hair,

cattle hair from tanneries and hog hair from pack-

ing-houses piled in a mass and after undergoing

fermentation, it may char and take fire. Dirty or

greasy wool may also take fire, particularly, if it

becomes wet. There are many other fibers of or-

ganic material which also undergo spontaneous

combustion.

Q. Now, Mr. Barrier or Mr. Little, who gave

their testimony here relative to the garbage tank-

age—they make the point that the reason for spon-

taneous combustion is the presence of the natural

oil in the tankage. Explain to the Court whether

or not that makes any difference.

A. Grarbage tankage will take fire under suitable

conditions whether it contains any fat or oil or



American Silk Spinning Company. 467

(Testimony of William D. Eichardson.)

not. Ordinary garbage tankage, which is the dried

residue from hotels and houses, kitchen refuse, or-

dinarily contains seven or eight per cent of oil or

fatty material, but this oil and fatty material is

recovered in sanitary garbage plants by extraction,

and the extracted tankage contains less than one

per cent of fatty or oily matter—just about what

waste silk contains. Nevertheless, garbage tank-

age of that sort will ignite spontaneously in the

same way that the untreated garbage tankage does.

Q. What relation or what connection has the

presence or absence of an inflammable oil to spon-

taneous combustion?

A. It is well known among chemists that if an

easily oxidizable oil, such as linseed oil or cotton-

seed oil or soy bean oil, or some other oil, is mixed

Avith a fibrous or porous material, such material is

very apt to heat up and make a fire. But, al-

though that is so, it does not mean that the mate-

rials will not take fire in the absence of such oils,

and in the case of garbage [398] tankage we
have an excellent illustration on that point, in so

far as it occurs both in tankage which contained

no fat or oil and in tankage which does.

Q. It merely would add fuel to the flame ?

A. It adds fuel to the fire and accelerates the

heating somewhat.

Q. The fact that this raw silk was saturated with

sea water and not with fresh water, would that

change or eliminate or lessen the risk of sponta-

neous combustion? A. No, I should say not.
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Q. Why not?

A. Because sea water does not inhibit ferm.entn-

tion; in fact, it promotes it if the micro-orijanism'?

concerned live in sea water, or they are derived

from sea water, and in no case does it lessen the

fermentation particularly—there is not enough salt

there to do that.

Q. Another statement was also made by Dr. Lit-

tle, that because of the presence of the large quan-

tities of ammonia, that ammonia repels the fire

rather than aggravates it, and therefore that helps

their conclusion that spontaneous combustion could

not occur in raw waste silk.

A. I think the answer to that is, that such a ma-

terial as blood, which also evolves large quantities

of ammonia, does take fire spontaneously. That is

a fact and the other is a hypothesis.

Cross-examination.

Q. (Mr. LYETH.) You took the ordinary course

at the University of Chicago?

A. Not the ordinary course.

Q. The scientific course?

A. No, sir, I spent most of my time in chemistry.

Q. What degree did you take?

A. I did not take a degree. [399]

Q. Now, as I understand it, you agree with Mr.

Hook that fermentation alone will not produce

spontaneous combustion, but that the bacteria die

long before they get to the ignition point?

A. My statement was that Mr. Hook's conclu-
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sion was the truth, but not the whole truth.

Q. How's that?

A. I said Mr. Hook's statement was true, but not

the whole truth.

Q. Well, what takes place after the fermentation

is oxidation?

A. Chemical oxidation takes place after the fer-

mentation.

Q. That is the rapid taking on of oxygen by the

pores of the material?

A. It may be rapid or slow.

Q. Well, the absence of oxygen would have some-

thing to do with that, would it not; if there was

not oxygen to take on in quantity sufficient to force

ignition, that would have something to do with

whether or not combustion would take place?

A. Yes, it would.

Q. Ammonia is not a supporter of combustion?

A. Ammonia is not a supporter of combustion,

no.

Q. What is the specific gravity of ammonia?

A. It is just slightly heavier than air; I can't

give you the figure offhand.

Q. So that the ammonia coming off the bales of

silk, in the hypothetical question put to you, in the

refrigerator-cars, would stay down at the bottom?

A. Oh, just a moment; will j^ou let me correct

that—it is somewhat lighter than air.

Q. What is its specific gravity?

A. I can't tell you that offhand.

Q. How much ammonia was given off' by the fer-
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menting waste silk? A. I didn*t measure it.

Q. Considerable quantities? A. Yes. [400]

Q. If they were confined in the cars, that would

tend to reduce the chances of oxidation?

A. It would tend that way, yes.

Q. Well, as a matter of fact, it would largely

reduce the chances of oxidation?

A. It would be difficult to say how far it would

reduce the chances of oxidation, because we do not

know just how much would be evolved, or how

easily it would make an escape.

Q. Well, if it were giving off ammonia in consid-

erable quantities it would eventually force most of

the air out, wouldn't it?

A. It might or it might not.

Q. Well, would it not be likely to, if the ammonia

is being generated it has got to get out somewhere ?

A. That would depend entirely upon the rela-

tionship betw^een the amount of ammonia being

given off and the amount of air coming in.

Q. If ammonia is coming out from the inside,

that tends to force the air out, does it not ?

A. That again would depend on the amount of

ammonia being given off.

Q. I say it would tend, if ammonia is being gen-

erated within the substance or within the car, it

would tend to force the air out, would it not?

A. It may or it may not. It might start a draft

that might force the air out at the top and draw

air in at the bottom. It depends on conditions.

Q. I am assmning an insulated refrigerator-car;
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a car that is insulated and a refrigerator-car that

is as tight as possible.

A. It would depend on how tight the car was as

to what the effect would be.

Q. When a material is heated to a high degree

of temperature, with an oxidizable oil, and then it

is exposed to the atmosphere, is not that the most

lively time that it will produce rapid oxidation

[401] and cause ignition?

A. Yes. It usually takes flame under those con-

ditions, if it is heated hot enough.

Q. And if it will not take fire under those con-

ditions, it is pretty unlikely that it will ignite, isn't

that true*?

A. No, that is not true at all. It is the oil I am
speaking of, and I thought you were speaking of

the oil.

Q. I am speaking of the material impregnated

with the oxidizable oil, that would very much pro-

mote the chances of spontaneous combustion when

it is exposed to the air.

A. It would promote the spontaneous combustion

of the oil, being spread over a large surface.

Q. Now, let us see; you say that bacterial action

produces low heat? A. A moderate heat, yes.

Q. And your idea is that on the top of that is

superimposed an oxidation? A. Yes.

Q. WeU, that increases the heat, doesn't it?

A. Yes.

Q. That keeps on increasing it? A. Yes.

Q. Do you know what the ignition point, for in-
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stance, of the dried blood which you spoke of is?

A. No. I explained previously that it was very

difficult to determine anything that we can call an

ignition point of solid substances. My statement

was that it was not difficult to determine the igni-

tion point of a gas, but the ignition point of a

finely divided solid w^'is more than that of the gas,

and the ignition point of a mass of fibrous material

was still lower, but the exact temperature is uncer-

tain, owing to the condensation of gases on the sur-

face of the particles. I went into the theory of

that. [402]

Q. You have never experienced any of this stuff

loaded in a freight-car having ignited, have you ?

A. Any fertilizer?

Q. Any of this dry blood that you spoke of and

the tankage?

A. Yes, that occurs once in awhile, but not very

often.

Q. Have you ever seen that personally?

A. I have seen the remains of the car.

Q. As I understand your testimony regarding

the hypothetical question, the wetting of the cargo

would tend only to aggravate the femientation of

the material ?

A. As far as wetting is concerned, that would nat-

urally tend to increase fermentation, because fer-

mentation only occurs in the presence of moisture.

My statement was, that so far as the wetting pro-
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duced a cooling effect, the cooling effect would re-

tard the fermentation. I was distinguishing be-

tween wetness per se and cooling effect.

Testimony of C. P. Beistle, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness O. P. BEISTLE, and

he gave testimony as follows

:

Q. (Mr. KORTE.) State your full name.

A. C. P. Beistle.

Q. Where do you live?

A. Freehold, New Jersey.

Q. What is your occupation? And profession?

A. Chemist.

Q. And where did you receive your technical edu-

cation; what school? A. Princeton.

Q. And how long have you been practicing your

profession? A. Twenty-three years. [403]

Q. Principally for what concern?

A. Well, three years with the Pennsylvania State

Experiment Station, and six years with the War
Department, in the Bureau of Ordnance, and four-

teen years with the Bureau of Explosives.

Q. What is the Bureau of Explosives, and what

connection has that with the Interstate Commerce
Commission, if any?

A. The Bureau of Explosives is an organization

of railroads, steamship lines, express companies and
a few manufacturers, to promote the safe transpor-

tation of explosives and other dangerous articles.



474 James C. Davis vs.

(Testimony of C. P. Beistle.)

The connection with the Interstate Commerce Com-

mission is, that this organization is recognized by

the Interstate Commerce Commission, and when the

Interstate Commerce Commission issues rules for

transportation of those articles, they consult with

the Bureau of Explosives with regard to the draw-

ing up of those rules.

Q. Has the Literstate Commerce Commission any

independent bureau, such as the railroads maintain,

or do they rely on this Bureau of Explosives with

which you are working?

A. They have no independent organization to

carry on this work, and they rely on us.

Q. On your recommendations? A. Yes.

Q. Then you have direct connection with material

in cargoes which are being transported by rail?

A. Yes.

Q. It is your duty to examine into them and to

determine which ones involve risk and which ones

do not? A. That's right.

Q. You have been asked by me to experiment in

relation to wet waste silk ? A. Yes.

Q. And you made such experiments, did you not ?

A. Yes, sir. [404]

Q. In your laboratory? A. Yes.

Q. Now, Mr. Beistle, what known materials are
there of which you have actual knowledge, that do
spontaneously burn or have and possess a hazard
and risk which would make them a product which
should be prohibited from shipment, or excuse a
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carrier from shipping or transporting them any

great distance?

A. Well, such articles as garbage tankage and

wet textile waste and fish scrap, and so-called wet

alfalfa feeds and numerous others, cause fires and

losses in transportation in carload lots, due to spon-

taneous heating,

Q. In relation to wet waste silk and its transpor-

tation, say, from Tacoma, Washington, to Provi-

dence, Rhode Island, which was the destination of

the cargo involved here ; there were some eight hun-

dred bales which arrived at the Tacoma dock satu-

rated with sea water; the bales, we will assume,

weighed 133 pounds and were baled in the shape of

a hay bale, covered with matting, not compressed

tight, but baled tightly; they were completely satu-

rated with sea water and laid submerged in sea

water 14 days while at sea and then they were un-

loaded, and while being unloaded they were heating

rapidly, to such an extent that the men had difficulty

in getting them out of the hold of the ship unless

water was turned on to cool them, or submerged;

and after they came out they were placed in refrig-

erator-cars and they heated very rapidly; ammonia
fumes and other fumes given off so that the men
became sick in handling them; that cargo was ten-

dered to the railroad for transportation in that con-

dition.

From the experiments you made and the practical

knowledge you have on the subject, will you tell the
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Court whether or not there was a risk of sponta-

neous combustion in connection with that cargo,

which had to be transported from Tacoma to Provi-

dence.

Mr. SHOETS.—I object to that question, on the

ground [405] that it calls for a conclusion which,

under the theory of defendant's case, it is for the

Court alone to draw.

The COURT.—He can answer it; but there is

some other testimony of some kind in the record.

Mr. KORTE.—I never objected in the depositions

to your witnesses testifying, on that gi'ound, but I

objected to your testifying to whether an ordinary

freight claim agent should be a chemist, and that

is what I objected to.

Q. You may answer that question.

A. I think there would be likeliliood of it catch-

ing fire in transit.

Q. Give your reasons why you believe that wet

waste silk, such as I described to you and such as

you experimented with, is subject to spontaneous

combustion.

A. Our experience shows that fibrous or porous

or damaged materials which are subject to fermenta-

tion, and when packed in large mass wet, heat to a

marked degree, and frequently go so far as to

ignite in transit. Now, this material fulfils those

conditions. It is packed and it is fibrous and por-

ous; it has a large amount of fermentable material

in it, and it would naturally be packed in carload
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lots, and it was wet, and it is known to heat and,

therefore, there is no reason to believe that it would

not have the same risk of catching fire as other

materials which we know do repeatedly ignite under

those conditions.

Now, we made experiments in our laboratory to

show the amount of heating on this material and

other materials that are organic fermentable ma-

terials, and, of course, we made them under exactly

similar conditions. The way we carry on a test

in our laboratory is : We had what is known as an

incubator oven, which was kept at a constant tem-

perature of 104° Fahrenheit, and inside this oven

we had a small wooden box. No covering on the

box. This box was 8x8x12 inches, inside [406]

dimensions, and we mixed those various materials

with water and packed them tightly in this box,

and then we observed the rise of temperature which

occurred, if any did occur, and we found that the

silk had a considerable—had a degree of increase

of temperature comparable with those other mat-

terials. I do not remember the exact figures of each

one, but I can read it to you.

Q. Have you got the figures'?

A. I have the memorandum in my pocket.

Q. Give the comparison between the known prod-

uct which will spontaneously burn, and the silk

waste under the same conditions.

A. Now, of course, it is understood that this is

all at the starting temperature of 104° Fahrenheit.

Q. Yes.
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A. And the waste silk went to 122° Fahrenheit.

One sample of waste hair went to 116.5° Fahren-

heit. Another sample of waste hair went to 125.6''

Fahrenheit. One sample of garbage tankage went

to 120° Fahrenheit. Another sample of garbage

tankage went to 127° Fahrenheit. A sample of rags,

old dirty rags, not oiled, went to 122° Fahrenheit.

Alfalfa feed, containing alfalfa meal, corn, oats

and molasses, went to 131° Fahrenheit, and sample

of alfalfa feed, containing alfalfa meal and mo-

lasses went to 118° Fahrenheit.

Now, all those materials that I experimented with

were materials which were known to have been

liable to spontaneous ignition. In fact, most of the

samples I experimented with were taken from ship-

ments, other portions of which had caught fire in

transit, and, therefore, it was not a theoretical

supposition that they might catch fire, but they were

known to have done so.

Q, And from those comparisons which you made
you draw the eonclusion that there is no reason

why wet waste silk would not [407] spontane-

ously burn?

A. No. I should judge from that that wet waste

silk was liable to ignite in transit under those con-

ditions.

Q. Now, I think you made an experiment, did

you not, with the box which I have described ; with

the Mackey Oil Tester?

A. Yes, I made some experiments with that.
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Q. Is this a diagram of what is known as the

Mackey Oil Tester (showing paper to witness) ?

A. Yes, sir, that is a diagram of the apparatus,

drawn to scale; that is a cross-section of it.

Mr. KORTE.—The defendant offers that in evi-

dence as ''Defendant's Exhibit No. 24."

(Said exhibit was received in evidence and marked

"Defendant's Exhibit No. 24," and is transmitted to

the Circuit Court of Appeals with all the other

original exhibits.)

Q. Explain to the Court all about the Mackey

Oil Tester, and why if it is a fact, that the experi-

ments with that kind of apparatus do not prove

anything in relation to spontaneous combustion?

A. Essentially, the Mackey Oil Tester consists

of a water-jacketed vessel with a cover, and inside

this vessel is a small basket or small cylinder made

of wire gauze. This wire gauze cylinder is about

six inches high and about an inch and a half in

diameter, and that sits in the center of the air

space, and the water-jacket is filled with water

which is kept at the boiling temperature by heat un-

derneath it.

Now the object of this tester, what it was built

for and used for, is to test out the various oils,

as to whether they are suitable in putting on various

textile fibers, to facilitate the process of spinning

and weaving. Some of those oils would have the

proper physical properties in regard to lubricating

them, but they would cause an undue hazard in the
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material catching fire spontaneously during the

process. So they have evolved this thing to find out

the oils which will have [408] the proper physical

effects and at the same time have the least hazard

in the process of handling fibers in the mills, of

spontaneous combustion. This kind of test is not

applicable at all for materials in which the spon-

taneous ignition, if any, starts with a sort of a

fermentation or bacterial action, for the reason

that the mass of material tested is very small. They

only use seven grams of fiber, which would be about

a quarter of an ounce, and you add fourteen grams

of the oil to it. The whole thing together would

be only about three-quarters of an ounce and, ob-

viously, three-quarters of an ounce of most materials

—there are very few materials indeed that three-

quarters of an ounce of them would be liable to

spontaneous combustion; certainly not like various

"fibers or tankage, or hair or anything like that.

Q. Then, in your opinion, it requires a mass in

order to detei*mine, as a matter of fact, whether

this sort of materials which you know are liable

to spontaneous combustion, as well as silk waste

which yet is mikno\Mi, will spontaneously burn ?

A. Our experience has shown that in no labora-

tory test of that material do we ever get a heat

that is anywhere approaching ignition, nor do we
ever get in a laboratory test a natural igiiition of

that class of materials, because the mass that can

be experimented with in the laboratory is too small.
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I would say that even with a large mass of such

as alfalfa feeds, where we are now carrying on ex-

periments in co-operation with the feed interests

of the United States Department of Agriculture,

our preliminary experiments have been with bins

four foot square and five foot high, of all of those

feeds, which have been purposely made with an

excessive amount of moisture and we did hope that

maybe we can get up to the ignition point in them,

but we did not get anywhere near it. I think the

highest temperature we got was around 125°

Fahrenheit. [409] Of course, we are only start-

ing from the room temperature, around 65° or 70°

Fahrenheit, so that our experiment as yet, even

with a large bulk of material, say 80 cubic feet, has

not resulted in spontaneous ignition in any case,

and yet we know positively that those materials

constantly are giving us trouble in carload lots in

transit.

Q. Will you name those materials which you

already know will spontaneously burn, if you haven't

given them once?

A. Well, it is this class of material. I think I

mentioned those alfalfa feeds, the garbage tankage

and occasionally the packing-house tankage, and

waste hair, and wool—I have known picked wool to

do it, and cottonseed meal occasionally does it, and
fish scrap does it. I am speaking of carload ship-

ments. I don't know that hay will do it in such small

quantities as carload lots. That is a point that has
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not been settled. I am rather in doubt—it will get

a little bit hot in carload lots, but they did not

give the heat—but, at the same time, I might say that

ground hay, tried in this small testing apparatus,

that is with the incubator oven, it gives practically

no increase of temperature, not more than a degree,

even when wet, and that shows that its heating

propensities, are much lower than other materials

I have mentioned.

Q. Would you think that a carload lot is of suf-

ficient mass in the case of wet waste silk?

A. I should think that probably it was.

Q. Now, it has been said here that the fact that

it has been soaked with salt water would tend to

check fermentation; is that true?

A. No, that is not true, because the amount of

salt would not be sufficient. Of course, if you had

a very strong solution of salt you would check fer-

mentation in almost anything. [410]

Q. Is not salt sometimes used to promote fer-

mentation ?

A. Well, there must be some mineral salts present

in a solution of bacterial growth. I don't know that

it is used particularly for to promote fermentation.

It does not stop it though in the proportion that it

exists in sea water.

Q. What relation has the feimentation period to

spontaneous combustion ?

A. Fermentation has two effects in causing spon-

taneous combustion. In the first place, it increases
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the temperature, and in the second place, it so

modifies the composition of the material that it

gets to a point where it is subject to a direct oxida-

tion in a much more rapid rate than it was in its

original condition, and this oxidation may be suf-

ficient to carry it on to the point of ignition,

Q. So that from the testimony given by Mr. Hook,

as you recall it, having heard it and read it, and

also Mr. Little,—they experimented merely up to the

fermentation period and not beyond?

A. Yes, sir; and as a matter of fact, with the

experiments they carried on I doubt if hardly any-

thing could have been ignited spontaneously.

Q. Why?
A. They did not use a large enough quantity.

It was not one of the things which could occur, and,

furthermore, when he added direct heat to his ex-

periment, he immediately by that process killed

his bacteria and sterilized the mass, and stopped

that all right along. He did not parallel the con-

ditions that exist in transit of large quantities.

Q. Neither did he have the quantity ?

A. You have to have a large quantity to produce

heat and hold it in there.

Q. In other words, you have to have the mass

insulated? [411]

A. Yes, sir, the outside of the mass insulates

the inside of the mass.

Q. Suppose this cargo was shipped in its wet

condition, as I described it to you, in a sealed re-



484 James C. Davis vs.

(Testimony of C. P. Beistle.)

frigerator-car and boxcar across the continent, what

effect would the closing of it in there and then

watering it and sprinkling it at times and putting

ice in the ice chest on the refrigerator, have on

either deteriorating, retarding or increasing the

hazard of spontaneous combustion?

A. The closing in of the car would cause the heat

to increase more rapidly, because it would hold the

heat inside ; then when you add water to the material

that would, of course, cool off the immediate por-

tion of the material with which it came in contact,

but by merely wetting it down and sprinkling it

in a car, as it is possible to sprinkle it, you naturally

would not add the water, that is keep the cold

water all through the mass of the material.

Q. In other words, what kind of wetting would

be necessary in order to eliminate hazard ?

A. You would have to wash it until the whole

mass was entirely cooled, and then by that time you

would be back to the same starting condition, and

when you shut up the car the bacterial action would

immediately recommence and go on up until either

one of two things happened; either until it reached

its limit, and possibly catch fire, or until you opened

the door and soaked the entire mass again. In

soaking the entire mass, as I say, it would not be

practicable if all the material was loaded in the car

as this is said to have been.

Q. What effect would the icing have on it ?

A. The icing would have hardly any effect, for
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the reason that it would only cool the ends of the

bales next to the ice-bunker in the end of the car.

[412] When material is being shipped in refriger-

ator-cars it is always packed or hung so that there

is a circulation of air through the mass. If stuff

is packed solid in a refrigerator-car, the cooling ac-

tion on the bulk of the mass would not amount to

much.

Q. They have suggested the putting of two-by-

four slats between the bales. Would the effect of

that be such that it would eliminate the heating

inside the bales so as to destroy the hazard of

spontaneous combustion %

A. It would not eliminate the heat inside the bale,

and I do not think the circulation that you would

get merely by that mode of action would give suf-

ficient ventilation. The reason I have for saying

that is, that we have had a great many fires in

transit in ground charcoal, or charcoal screenings,

and we require, among other precautions, that

those bags must be packed with wooden strips be-

tween the bags, and it also shall be packed for

ventilation vertically throughout the mass.

Now, while that, theoretically, ought to help

things, our experience has been that we had a great

many fires with that material until we attacked the

proposition at its source. That is, we require that

charcoal should be stored 21 days before it is

ground; and after making that precaution we got

very much fewer fires in the shipments of the ground
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charcoal; whereas, Avith the ventilation alone we

had a great many fires. That makes me think that

the ventilation of this merely by putting sticks

between the bales, would not be effective.

Q. There has been something said here, too, in

the testimony of Mr. Hook and Dr. Little, that the

fact that the gases that were found by analysis

in the waste silk, were noncombustible, and that

had some bearing on the results; now, what about

that?

A. Well, I do not think that that is an adequate

reason, because [413] if it was you could have

no kind of a fire, because the product of ordinary

combustion is carbon dioxide, which is a noncom-

bustible gas, and it is also heavier than the air, and

if that is the case the heavy dioxide gas would

settle down on the fuel and extinguish the fire, but

the fact of the case is, that it does not happen that

way.

Q. Now, when you speak of spontaneous com-

bustion in relation to the waste silk, is it your opin-

ion that there would be a flaming or a charring %

A. At first the material would, probably, char in

the center of the mass and this charring would ex-

tend more or less towards the outside materials,

and it might go so far as to finally ignite the matting

on the outside of the bales which, of course, would

be more readily ignited by heat than the silk itself,

because it is made of straw, or something like that.

Q. And then, with reference to a wooden boxcar;

what hazard would there be ?
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A. A wooden boxcar would be ignited. We have

commodities, of course, that, of themselves, prac-

tically will not burn at all, but they may get so

hot that they will set fire to the car, and, of course,

the inside of the car, of most freight-cars, is made
of wood, and that could be set afire.

Q. Then the danger lies in coming in contact

with something that is combustible?

A. Yes, or the material itself might get to the

stage where it would be a glowing mass in the in-

terior, and by the time it gets that far and gener-

ally gets farther down, and the bales break and

cause the air to have more ready access to it, and

at that stage of the game, why, the air increases

the combustion.

Q. Dr. Little tried to demonstrate that the rail-

road companies haul manure heaps, and that spon-

taneous combustion did not result; give your ex-

perience with reference to that, and state [414]

how they were hauled and what distances.

A. The shipment of manure is quite different

from the shipment of this silk. In the first place,

manure is always loaded in what we know as gon-

dola cars, that is, open cars; in the second place,

the value of manure is low, and, as a consequence,

it is commonly shipped but a comparatively short

distance. Of course, never by any possibility

is it shipped across the continent. I could not say

what the outside limits of the shipment of manure

is, but, probably, the bulk of it is shipped inside

of a hundred mile radius, where it gets to its des-
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tination within a day or two. Those two features

—

the comparatively short time it is in transit and the

fact that it is in open cars—prevent the material

from commonly doing more than just heating and
steaming in transit.

Q. Then, the final conclusion, in your opinion, is

that it would be taking a risk to have accepted this

shipment and carried it across the continent be-

tween Seattle or Tacoma and Providence, Rhode

Island, either by fast passenger or slow freight?

A. I think it would be a risk, yes, sir.

Q. What would you say would eliminate the risk,

if at all; what would have to be done to the car in

order to eliminate that risk?

A. The most obvious thing to do would be to dry

it out.

Q. What kind of a process of drying would you

suggest in order to preserve the fiber and not injure

it?

A. Well, they have regular drying apparatus for

textile fibers, which they use in those mills.

Q. Let us take it out here where there are no silk

mills ; how would you get at it as a practical propo-

sition ?

A, I should think that spreading it out on racks

and putting some steam pipes underneath, and hav-

ing lots of racks. [415]

Q. With artificial heating? A. Yes.

Q. Would artificial heating injure the fiber?

A. A moderate degree w^ould not.
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Q. I am speaking now of drying it in the proper

way. A. Yes.

Q. And not in a negligent way.

A. Of course, I am not a textile man, but I

should certainly be justified in saying that drying

'this material out at a moderate temperature would

not injure it.

Q. And I suppose they could have frozen it?

A. Yes, eventually it could have been frozen. It

would have been difficult and it would be a slow

process to freeze it, on account of the dimensions

of the bale. Of course, eventually it could be done.

Q. If you loaded this mass of stinking stuff in a

refrigerator-car, what effect would it have on this

car?

A. The car would naturally have a bad odor. The

odors from the smelling liquid and the ammonia

would saturate the floor and the lining of the car

and, probably, the insulation of the car, and it would

require a great deal of difficulty to again condition

that car for that shipment of food products. If that

stuff got into the insulation of the car you might

have to tear the car all to pieces. But at any rate,

I should think it would be a very difficult matter to

condition that car for food products again.

Cross-examination.

Q. (Mr. LYETH.) You studied chemistry at

Princeton? A. Yes.

Q. What grade did you take?

A. Bachelor of Science. [416]

Q. How many years were you there?
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A. I was there three years.

Q. Well, as I understand your testimony, it is the

mass that causes the danger of spontaneous com-

bustion ?

A. The mass is one of the factors necessary for

spontaneous combustion in this type of material.

Q. Then the danger of the spontaneous combus-

tion depends on the size of the mass? A. Yes.

Q. And how closely it is packed?

A. That is another feature.

Q. If those cars were only partially loaded with

these bales of silk, would that have made any dif-

ference in your estimation?

A. If you only put a few^ bales in each car, the

risk of spontaneous combustion would have been that

much decreased.

Q. Are not refrigerator-cars constructed on what

is known as the Bone-Siphon System?

A. I am not familiar with the details of the

construction of the refrigerator-cars, by that system.

Q. They are designed to cool the whole car, are

they not?

A. They are designed to cool the interior of the

car, but if the material in the interior of the car is

not so spaced as to give thorough circulation it does

not get cool.

Q. If those bales were placed on scantlings that

were put clear across the car, with spaces between

each tier of bales so that they were practically sus-

pended, there would have been circulation?

A. If you have space enough around to give circu-
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lation, why there would be circulation.

Q. Then the icing would have brought down the

temperature ?

A. The icing would have brought down the tem-

perature of the interior—no, of the exterior bales.

[417]

Q. And it would have decreased the danger of

spontaneous combustion 1

A. If you get sufficient air and circulation around

those bales, it would in that much have decreased

the danger of spontaneous combustion.

Redirect Examination.

Q. (Mr. KORTE.) Suppose these cars were

sealed up, as they would be by government seal,

and crossed the continent under the conditions I

have described to you, by trying to wet them down,

and the car did not actually burn up, what would

be the probability of the heat accumulating to such

an extent in the car that the moment you opened

the door at the end of the journey there would be

a flame?

A. Well, that might occur. In fact, it would be

quite likely to occur in a refrigerator-car, for the

reason that the refrigerator-car is tighter than the

ordinary boxcar and you do not get as much venti-

lation or escape of heat, but the heat is confined in

the refrigerator-car, and when you open the door,

if you have the temperature up to the ignition point,

it might burst into flame when the air gets in there.

Recross-examination.

Q. (Mr. SHORTS.) So that you think the real
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danger when shipping this across the continent in the

refrigerator-car would be, not so much in the trans-

portation across the continent as in the opening of

the door to take it out after it got there?

A. No, not at all. That is just the thing which

might happen. It might catch fire anywhere en

route. You must not undei*stand that a refrigerator-

car is so tight that a fire cannot occur there. We
occasionally do have fires occur in refrigerator-cars,

but not on the refrigerator products, but some other

causes and the car would be noticed in the yard with

the [418] smoke coming out a little bit around the

door or around the ventilator; so that fire can exist

if enough air can get into the refrigerator-car to

carry on combustion.

And to further prove the issue on his part, the

defendant offered, and the Court admitted, in evi-

dence, the following Rules and Regulations pro-

mulgated by the Interstate Commerce Commission:

Page 41, Rule 1801, Subdivision d:

"The following are forbidden articles for trans-

portation: Rags or cotton waste oily with more

than 5 per cent of vegetable or animal oil, or wet

rags, or wet textile waste, or wet paper stock."

Page 42, Rule 1803

:

"This group includes all substances other than

those classified as explosives that are liable

under conditions incident to transportation to

cause fires bj^ self-ignition through friction,

through absorption of moisture, or through

spontaneous chemical changes."
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Page 58, Rule 1838, Subdivision a

:

''Unless the preparation and nature of fibers

or fabrics impregnated or saturated with ani-

mal or vegetable oils is such as to prevent all

spontaneous heating in transit, such materials

must be placed in hermetically sealed metal-

lined wooden boxes or crates." And,
Subdivision c:

"Rags, rag dust, waste wool, hair, and other

textile wastes, must not be offered for shipment
except when bagged, baled, or in other pack-

ages and when not wet. Waste paper or paper
stock must not be offered for shipment when
wet."

(The pamphlet containing said Rules and Regu-

lations was received in evidence and marked "De-

fendant's Exhibit No. 25," and the same is trans-

mitted to the Circuit Court of Appeals with all the

other original exhibits in the case.) [419]

At the time Defendant's Exhibit No. 25 was of-

fered in evidence some question arose as to whether

or not the rules therein contained, and particularly

Rule 1801, Subdivision D, on page 41, Rule 1803 on

page 42, Rule 1838, Subdivision A, on page 58, and

Rule 1838, Subdivision C, the same being the rules

hereinabove set forth, were in force and effect at the

time the shipment in question was tendered. There-

upon counsel for defendant stated that while said

rules had been previously promulgated, they were

not in force and effect at the time the shipment in

question was tendered and did not become effective

until September 1, 1918.
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And in connection with the foregoing Rules and

Regulations, being the Defendant's Exhibit No. 25,

the defendant offered, and the Court admitted in

evidence as Defendant's Exhibit 25-A, the Rules and
Regulations relating to the transportation of danger-

ous articles by freight or express, in force under the

orders of the Interstate Commerce Commission, of

date October 1st, 1914, being Rules 1801, 1803 and

1838.

(The pamphlet containing said Rules and Regu-

lations was received in evidence and marked "De-

fendant's Exhibit No. 25-A," and the same is trans-

mitted to the Circuit Court of Appeals with all the

other original exhibits in the case.) [420]

Testimony of H. K. Benson, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness H. K. BENSON, and

he gave testimony as follows:

Q. (Mr. KORTE.) Will you please state your

full name? A. H. K. Benson.

Q. Dr. Benson, what position do you hold out

here at the University of Washington?

A. Professor of Chemical Engineering and Head

of the Department of Chemistry.

Q. And where were you educated and where did

you receive your technical knowledge of chemistry?

A. I undertook my undergraduate work at Frank-

lin-Marshall College. I received the degrees of

A. B. and A. M. My graduate work was undertaken

at Johns-Hopkins University and Columbia Uni-



American Silk Spinning Company. 495

(Testimony of H. K. Benson.)

versity. At the latter place I took the degree of

Doctor of Philosophy.

Q. How long have you been connected with the

University of Washington in the chair of chemis-

try? A. Since 1904.

Q. And during that time you have made a study

of spontaneous combustion, have you?

A. I have.

Q. And its relation to certain of the materials

that we know will inflame? A. I have.

Q. Will you explain, in a general way, what spon-

taneous combustion is and how it arises and is

caused in various materials ?

A. I made a study of this subject some 12 or 13

years ago and incorporated my findings in a text

book on engineering and industrial chemistry for

engineering students, published in 1913 by the Mac-

millan Company. I would be glad to develop the

idea underlying spontaneous combustion, if I will

be allowed to use the illustrations which are neces-

sary for such a discussion. [421]

Q. You may do so.

A. The simplest case of spontaneous combustion is

that of yellow phosphorous. If I take a piece of

yellow phosphorous and put it on the table in front

of me it will spontaneously combine with the oxygen

of the air in this room, with the liberation of heat.

At first there is no flame. If the room be darkened

and we continue to look at it we notice that pres-

ently it begins to glow; it changes its color and it

becomes a red body. If we stiU watch the experi-
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ment we will find that it will presently burst into

flame; and we may say that the phosphorous has

spontaneously inflamed, or that spontaneous com-

bustion of phosphorous base taken place. This last

stage has only been reached when the amount of

heat generated exothermically when the reaction be-

tween the phosphorous and the oxygen has exceeded

that which is conducted away by radiation, convec-

tion or conduction. The matter of spontaneous

combustion, therefore, is a matter of relative degree,

as to whether a flame is present or not.

The same thing is true with reference to a grease

spot. If we drop a particle of grease on a hot plate,

ordinarily we see nothing happens except it evapo-

rates, but if we examine it in the dark we find that

during the evaporation oxidation has taken place

and the glow is present even though there is no

flame.

The second case of spontaneous combustion that

is familiar to technical men in general, is that of

carbon. If we take charcoal out of the charcoal

oven, as we have done in our experimental work in

the University, and allow freshly made charcoal

—

take a sample and remove a piece of it to the lab-

oratory and lay it there, nothing happens; but if

we leave it in the cars or take it out of the cars in

mass, or leave it in the cars in mass, sometimes it

will spontaneously inflame and destroy the entire

amount of charcoal. [422]

This particular reaction has been studied in de-

tail and recently an announcement of the results
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'has been made by Professor Hulett of Princeton,

in which it has been found that the explanation

arises, or lies in the fact that the oxygen of the air

does combine with carbon to form, not a gas, but a

•solid oxide of carbon to which he ascribes the for-

mula O5 O4, I think. The formation of a solid ox-

ide of carbon is attended with the liberation of a

tremendous amount of heat.

We know, for example, if we wish to melt a cake

of ice, that we must apply some heat to it. If we
take the water from the melted ice and change it

into a gas, we know that he must supply some more

heat. The reverse is equally true. If we take a gas

and make a solid substance out of it, we know that

heat must be taken away from it in some form or

other. In other words, it is liberated. So that we
have the explanation that lies in the inflaming of

charcoal, which is a matter of very common knowl-

edge among all charcoal producers.

If we take cellulose, a more complex material

than carbon, we find the same thing takes place,

provided that the surface of the cellulose is of such

a character as to make it porous. Shingles, over-

dried in kilns, do spontaneously inflame, in spite of

the fact that the temperature of the dry kiln never

exceeds 220. This fact is well known by lumber-

men generally, as stated in the literature.

Q. Have you had practical experience along that

line in reference to that particular subject?

A. In an investigation of that subject, yes.

The explanation that is made for this occurrence
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is based upon this fact, that cedar shingles, for ex-

ample, are highly porous. After the moisture is

removed from the intercellular cavities or spaces,

something must take the place which the vapor

hithei-to had occupied. That something is air.

[423]

Gases have a tendency to become concentrated on

the surface. The greater the surface, the greater

the concentration of the gases. The concentration

of gas, however, means compression of gas, means

the liberation of heat.

So great is the amount of heat in the gas of palla-

dium, for example, that if we had a cubic centimeter

of palladimn it will absorb 500 cubic centimeters

of oxygen. In other words, the gas volume is re-

duced 500 times—from 500 to 1—and that means

an enormous compression and liberation of heat.

So that the general summary of the manner in

which is developed, necessarily, for a given sub-

stance to spontaneously inflame, must be stated in

this way: That it is necessary to bring about some

initial rise of temperature. That initial rise of

temperature may be mechanical compression due

to absorption. It may be the heat that is liberated

by bacteriological process such as fermentation. It

may be plain chemical oxidation, or it may be at-

mospheric temperature, such as is encountered in

vessels which sail through the tropics.

Several years ago the steamship "Oregon," I think

it was, sailing around the Cape, developed several

spontaneous combustion fires in its bunkers after
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they came on the west coast of South America.
Any one of those causes, then, may be responsible

for initiating the spontaneous combustion ; if at any
time thereafter the quantity of heat generated is

greater than that which is conducted away, sponta-

neous combustion will ensue, provided the material

is combustible.

Q. Take raw waste silk; you are familiar with

it, are you? A. I am.

Q. And you have experimented with it?

A. I have. [424]

Q. What would you say as to whether that con-

tained elements which would be necessary to initiate

heat sufficient to produce spontaneous combustion?

A. Eaw silk or silk waste is susceptible to fermen-

tation. During this fermentation a certain amount

of heat is developed; and certain products are sub-

ject to destructive distillation at lower tempera-

tures, secondary products are formed which were

not present at first in the silk itself. Those secon-

dary products are of a more volatile character, or

else they are of a more porous character. They are,

in general, of a more unstable character. They may

either be of such a structure as to enable the ab-

sorption of gases rapidly and result in their com-

pression, and through heat liberation can actually

be oxidized much more readily than the original

material itself. We know this to be a fact with

other materials which are distilled at low tempera-

tures.

Q. What particular material which is analogous
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to raw silk do you have in mind which will sponta-

neously burn?

A. Any porous organic matter will be liable to a

fermentation. The spontaneous combustion of hay

and bran have been studied by Ranke and Hoffman.

Hoffman has studied bran particularly, in which

bags of bran were put in the thermostat and kept

at various temperatures for a certain number of

houi's and then pulled out, and in some cases they

inflamed even belolw 100° Centigrade. In most

cases it took 175° centigTade, and in some cases

they did not inflame at all, although kept under the

same conditions.

Q. And therein lies the uncertain period of the

initial point?

A. That, and perhaps they were differently

packed in some cases. The absorption of heat, for

some reason, did not take place in some cases as

in others.

Then the matter of hay fermentation and its spon-

taneous combustion [425] has been very thor-

oughly studied. The Agricultural College Experi-

ment Station of Iowa has published a bulletin on this

subject, "Ford's Dairy Farm," and has been warn-

ing their readers against spontaneous combustion of

grains and produce which are stored in feed bins.

The Committee on Standards of the National Board

of Fire Underwriters have issued warnings and is-

sued instructions to farmers for the construction of

bins for the purpose of avoiding spontaneous com-

bustion.
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This investigation in Germany has been conducted
by Maynard—I have forgotten the date—in which
he has worked out rather definitely the conditions

under which hay will spontaneously burn. He
shows that masses, I think, of 45,000 pounds are nec-

essary for this t.ype of combustion to take place.

My own experience on the farm showed to me that

we were always afraid of it in that section of the

country in Eastern Pennsylvania, where practically

all hay was stored in barns, not stacked but put in

the barns. Every year there were fires that took

place shortly after haying, which were usually at-

tributed to the heating of the hay.

I know of one instance in Kansas where a boy

was sent into the hay mow and he ran a stick

through it. The stick dropped down and it opened

up and the whole business flared up at once.

Q. Now, in relation to wet waste silk in the cargo

which was tendered to the railroad at Tacoma,

which had been soaking in water for 14 days in the

hold of the ship, and when it came out the bales were

so hot that they required to keep them saturated

or submerged practically in order to handle them,

and after the bales were out of the hold of the ship

they still heated, and were still heating when they

were put into the two refrigerator-cars, and they

heated and smoked so that they became alarmed

lest spontaneous combustion might occur. Now,

first, would you [426] say from the experience

which you had and the investigation which you

made, that there would be a risk and hazard of
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spontaneous combustion in transporting those bales,
each of them about 133 pounds, and baled a good
deal like hay would be baled, wrapped with matting
on the outside, to ship that cargo across the conti-

nent from Tacoma to Providence, Ehode Island?
Mr. SHORTS.—I object to the question because

there is no evidence of smoking.

Mr. KORTE.—I mean fuming—I would not say
it was smoking, but steaming—they appeared like

they were smoking—fuming and ammonia.
A, I will say that there was a risk.

Q. There was a risk in shipping them?
A. Under those conditions, they might or they

might not cause spontaneous combustion, depending
on the conditions.

Q. Would there be a risk?

A. There would be a risk.

Q. And suppose that they were loaded into re-

frigerator-cars with slats between the bales and

then they were watered while en route as often as

w^e had facilities between terminals, and say that

there was ice kept on them, would that change your

opinion and eliminate the risk in carrying that

shipment across the continent?

A. Taking up the first of those. If there were

slats in there I would say it would increase the con-

ditions for spontaneous combustion very much, be-

cause a plentiful supply of stagnant air is one of the

prime requisites, because the air itself becomes

heated up during this fermentation and thereby the

reaction between the oxygen and the products of
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fermentation causing those products to oxidize,

would be very much more rapid than if the air was
not there. Wetting it, if the bales were kept im-

mersed in water, I think, would be absolutely safe to

[427] ship it. In other words, if it were possible

,to cool down every particle or every fiber of the

silk waste to the temperature of water, and to do it

frequently enough.

Mr. SHORTS.—There is no question about that.

Q. (Mr. KORTE.) Well, assume that wetting

going on would be on the outside of the bales, as

best could be done by applying it with a small gar-

den hose.

A. I don't know how effective the cooling could

go on. It is a matter of cooling rather than of

water. Moisture is one of the conditions of fer-

mentation, but cooling is unfavorable to fermenta-

tion. The same way with the icing. Silk is a fairly

good insulator; consequently, there would be no

guarantee that ice in the ends of the car, with fer-

mentation in progress at the time, that is, that a

sufficient quantity of ice could be applied that would

effectively cool it through the entire mass.

Q. You would still have the risk of spontaneous

combustion? A. Yes.

Q. Now Dr. Little and Mr. Hook, who have given

their depositions and you have read them and you

know just what they did,—they have made what are

known as laboratory tests and merely got a fermen-

tation heating, and from that they concluded that

wet silk waste will not spontaneously burn. Can
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you tell the Court why their conclusion is wrong!
A. I never knew of a laboratory test that had

been devised to indicate spontaneous combustion.

The reason for that lies in the fact that it is a deli-

cate balance between heat loss and heat generated

—

spontaneous heat generation and the heat losses

through conduction, convection and ordinary radia-

tion. So that I have never been able to duplicate

the results that we got in practice when the quanti-

ties are in mass. Our charcoals spontaneously in-

flame when it is in [428] a pile. The charcoal

manufacturer will tell you the same thing, but when
he tries to make it spontaneously inflame in the

laboratory, there is no method that yet has been de-

vised that will enable him to do it at the same tem-

perature. In working with small masses like that,

on account of the delicacy of the heat balance at that

particular point, I cannot see how it can be done

without very delicate and intricate and well con-

trolled apparatus.

Q. To justify your conclusion, did you take cer-

tain material which we know does spontaneously

burn in large masses and attempt to test it out

with the laboratory test, and what result did you

find?

A. I took waste silk and old rags and hair—up-

holster hair and alfalfa feed, containing alfalfa meal

and molasses,—and I put those materials in Duer

flasks, moistened them with water and inserted a

thermometer and measured the temperature and

put them in an incubator maintained at 37° Centi-



American Silk Spinning Company. 505

(Testimony of H. K. Benson.)

grade, that is blood heat, and all of the material

acted just about the same, so far as the tempera-

ture rise was concerned. It started in at 37° Cen-

tigrade in each case, of course, and it ended up at

about 41° Centigrade, with the highest being 43°.

I can give you the exact figures for each of those.

Q. I wish you would, to show what they are.

A. The highest temperature was the waste silk

at 43° Centigrade.

Q. Have you those in Fahrenheit as well as Cen-

tigrade ?

A. I have not. But you can multiply it by 1.8

and add 32.

Q. Have you the figures?

A. The waste silk was 43°; the alfalfa meal and

molasses was 38°; the textile hair was 43°; the old

rags was 43°; and another hair, upholster hair,

called curled hair, was 43°.

Q: Now, Doctor, taking into consideration the

consideration of this cargo of wet silk in a satu-

rated condition as it came out of the [429] hold

of the ship, and if you were required to recondi-

tion it, what would you want done the first thing

in order to recondition it so as to ship it?

A. Well, I think there are three methods. The

natural one would be to dry it, I think, in a dry

kiln—kilns that are prepared; and open up the

bales as much as possible and put them in and keep

them apart with good circulation of air, and wash-

ing it carefully.

Q. Are there dry kilns around this territory?
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A. Yes. The other method, I think, would be to

freeze it absolutely solid; and the third method, T

think, would be to send it in a tank immersed.

Q. Of course you would have to boil out the gum
and dry it? A. Yes.

Q. There are drying houses around here?

Mr. SHORTS.—You did not show that we had

access to any drying houses.

Mr. KORTE.—All you need to do is to get a tub

with water.

Q. All you need is, you could put it in an ordi-

nary wash tub and wash it? A. Yes.

Q. In other words, you could degum it?

A. Degum it.

Q. And to deiium it merely requires wliat?

A. Boiling it with hot water or with alcohol.

Q. And then dry it? A. Dry it.

Q. And there would be no damage at all?

A. No.

Q. Now, would artificial drying injure the fiber,

if carefully done as it should be done?

A. I am not familiar with that; I have not had

enough experience with textiles to say whether it

would or not. I can only [430] express an opin-

ion.

Q. Give us the benefit of your opinion.

A. That is, if it were dried indoors?

Q. Yes.

A. There would be very little.

Q. In a dry kiln?

A. In a drv kiln dried slowlv without too violent
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contractions and expansions or changes of volume,

where it would have a tendency to explode the

fibers. If it were done slowly with a good temper-

ature with good air conditions, I think there would

be no effect. However, drying it in the sunlight

might have some effect on it.

Q. If it were dried in the sunlight?

A. If it were dried in the sunlight, because the

sunlight induces oxidation to some extent.

Q. Leaving it out in weather like we have here

in August, September, and October, mostly raining,

would it benefit it 1

A. I don't think it would.

Q. Considerable has been said here about sea

water being a deterrent of fermentation and the

destruction of bacteria; is that true?

A. I tried that out. I used waste silk in sterile

water in Erlenmeyer glass flasks, taking a quantity

of silk and 300 cubic centimeters of sterile water,

and I also used 3% of ordinary salt solution. I

also used sea water and then put it in the incuba-

tor; starting it with cotton, and the results were

identical in all three of them, so far as I could tell;

it developed the same putrid odor in about the

same time, and about the same growth of organisms

apparently in all cases.

Q. Do you know whether or not, while the raw

silk was fermenting, any objectionable smell or

fumes were given forth? [431]

A. Yes. There was a pronounced odor of am-

monia that developed at the end of a few days,
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which could be tested for readily, and I did test

for it, and I smelt it, too; but the most pronounced

thing is the putrid smell, privy-like smell, that

develops in connection with the silk.

Q. So that, in order to handle it, you would have

to have men whose olfactory nerves are very ob-

tuse, or scavengers who are used to handling that

kind of material, in order to properly carry this

material across the continent?

A. That smell is one of those products of decom-

position; it is caused by decomposition.

Q. It is very objectionable to be around it.

A. There is the gas. There are probably just as

many others w^iich are not gases, which are devel-

oped as the result of fermentation—some solids

and some liquids.

Cross-examination.

Q. (Mr. LYETH.) Dr. Benson, it is oxidation

causes spontaneous combustion, practically speak-

ing? A. At the end point.

Q. Fermentation alone won't do that?

A. Fermentation alone won't do it.

Q. Bacteria does? A. Bacteria does.

Q. The amount of the mass, as I understand your

testimony, is what determines the degree of danger

of spontaneous combustion?

A. Yes, to this extent: That the mass must be

large enough to insure the safety factor of insula-

tion from the conduction of the heat away from the

mass where the oxidation is taking place. You
cannot do that where you have a small mass.
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Q. Well, by a mass, you mean stuff packed close

together? A. Quantity, yes.

Q. Packed together?

A. Packed together. [432]

Q. Combustion takes place, if at all, in the center

of the mass and not on the outside? A. Yes, sir.

Q. Is ammonia a supporter of combustion?

A. No, it is not.

Q'. Ammonia is given off in large quantities?

A. Ammonia is given off in large quantities as

one of the products.

Q. By fermentation? A. By fermentation.

Q. And that would tend to choke combustion?

A. Well, one would think so, but I had an ex-

perience two months ago where sawdust was soaked

with ammonial salts, and we made tests in the

laboratory for the purpose of convincing ourselves

that nothing could happen during the drying. We
tried to burn it by spreading it out and making

a little pile, and it would not burn, even with the

Bunsen burner. We put it on the steam radiators

in a large dishful, and nothing happened. So we

put it in the oven and heated it up to 130° Fahren-

heit, and nothing happened. But we took 500

pounds of it and put it in the dry kiln and ex-

amined it from time to time. We tried it with 2%
moisture and nothing happened; but that night at

midnight it shot up in the air with a flame 200 feet

high, in spite of the fact that the temperature of

the kiln never exceeded 130° Fahrenheit and the

temperature was never more than that. There was
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a man watching it at the time.

Q. That was a case of bnrnig?

A. No, it is not a case of burning. There was no

case of burning; it was sawdust saturated with

ammonia nitrate, and ammonia nitrate does not

volatilize at that temperature, and if it had been

ammonia nitrate that was given off it might have

retarded it. Then again, ammonia itself will biuTi.

That is the basis of our experiment with— [433]

Q. (Interposing.) Ammonia gas will not support

combustion ?

A. No. It will burn itself, however, under proper

conditions, if it is in the presence of platinum as a

catalytic agent, but carbon is also a very good

agent, and carbonized cellulose is, probably, just as

good an agent.

Q. But you do not think that with the few bales

of silk there would be any danger?

A. I don't think there would.

Q. It would depend on how many bales in the car

there were and how close they were packed?

A. Yes.

Q. (Mr. KORTE.) In this instance, there would

be about 230 or 200 bales in the car; that would be

a sufficient mass, wouldn't it?

A. I cannot prophesy.

Mr. LYETH.—I do not know where the evidence

is of that fact.

Mr. KORTE.—You had four carloads.

Mr. LYETH.—We were going to ship in the re-

frigerator-car.
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And to further prove the issue on his part, the

defendant offered in evidence a pamphlet containing

the Interstate Commerce Commission's Rules and

Regulations, dated October 1, 1914, being the rules

applying to this particular case, and Special Rule

1801, Rule 1803 and Rule 1838, and the same were

admitted in evidence and marked ''Defendant's Ex-

hibit 25-A," and are transmitted to the Circuit

Court of Appeals with all the other original exhibits

in the case. [434]

Testimony of H. B. Brownell, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness H. B. BROWNELL,
and he gave testimony as follows:

Q. (Mr. KORTE.) State your full name.

A. H. B. Brownell.

Q. You are in the employ of the Chicago & Mil-

waukee Railroad Company at the present time*?

A. I am.

Q. And you were in the employ of the Railroad

Administration operating the Chicago & Milwaukee

in August, 1918, were you—you were working for

the railroad company in 1918? A. I think not.

Q. Who were you working for?

A. I don't think I was working for anybody.

Q. When did you go to work for the railroad

company ?

A. I think it was in September of 1918.

Q. Anyway, you are now working for them, and

in what capacity?



512 James C. Davis vs.

(Testimony of H. B. Brownell.)

A. Chief Rate Clerk in the General Freight De-

partment.

Q. And that office, and you, as such rate clerk,

have charge of the tariff and rates and the con-

ditions upon which transportation of freight and

passengers will move over its railroad?

A. Yes, sir.

Q. And have you in your possession the tariff

which governed the shipment of raw silk from the

Orient, known as Transcontinental Freight or

Transcontinental Tariff ?

A. I have in my possession what is known as

Transcontinental's Freight Bureau, Eastboimd,

Tariff No. 30-B, I. C. C. 1051.

Q. Is that the tariff that applied to the trans-

portation of raw silk in bales in its normal con-

dition?

A. The tariff named charges covering the trans-

continental movements of imported silk in bales.

[435]

Q. Now, will you turn to the page of that par-

ticular tariff which was in effect in August, 1918 ?

A. Yes, sir, here it is.

Q. Will you turn to the page and read into the

record that portion of the tariff which relates to the

rate and the facilities for the movements of such

commodity?

A. Item No. 75 of that tariff applies to silk, raw,

spun and silk goods in packages, and names a rate

of $7.50 per 100 pounds, under column marked

L. C. L., w^hich would make the rate to apply on
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silk in any quantity of shipments.

Q. What does ''L. C. L." mean?
A. That is an abbreviation for ''Less Carload,"

and is subject to Rule 20 of the tariff.

Q. You said the rate in there was $7.50 per 100

pounds'? A. Yes, sir.

Q. Was there any other rate than the $7.50 per

100 pounds at that time ?

A. No, sir; not imported silk.

Q. Had there been a previous rate, which this

particular tariff superseded? A. Yes.

Q. This was the tariff which was issued by the

Director Greneral? A. Yes.

Q. Now, turn to Rule 20, which you say that such

shipments of raw silk at $7.50 were subject to.

A. Rule No. 20 reads: "Shipments of silk and

silk goods are usually handled in passenger trains,

protection of carriers, and other articles for which

specific commodity rates are provided herein may,

unless otherwise specifically provided in individual

rate items, be given train service as shipments of

silk, raw or spun, or silk goods; the rate for said

articles when said service is given is $7.50 per 100

pounds, subject to minimum charge of [436]

$7.50."

Q. Then that $7.50 per hundred pounds applied

whether it was freight or passenger service?

A. Yes.

Q. And whether it was slow or fast? A. Yes.

Q. And in connection with the movement as out-

lined there in Rule No. 20, with whom lay the op-
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tion, if at all, as to how that shipment should

move,—with the carrier or the shipper?

Mr. SHORTS.—I object to that as calling for a

conclusion of law.

Mr. KORTE.—I merely want to get the benefit

of his interpretation of that.

The COURT.—He may answer the question for

what it may be worth.

Q. With whom lay the option?

A. With the carrier. There is no specific pro-

vision that the silk must be handled in passenger

trains.

Q. Had the tariff previous to this made a specific

requirement that it might be handled in passenger

service when requested by the shipper?

A. The import tariff in effect previously had

carried such a provision.

Q. That was before it was changed by the Rail-

road Administration?

A. It was not changed by this. It was cancelled

outright by the Administration, and this tariff was

some time afterwards.

Q. Have you got the late tariff with relation to

the fast train service? A. I have not got it here.

Q. You can get it? A. I can.

Q. Now, further, in connection with such a move-

ment, say of raw silk, whether in a dry or wet con-

dition, is there any provision in [437] the tariff

relating to watering such a commodity?

A. No, sir.

Q. What watering privileges are recorded in the
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tariff, and have you the tariff with you which re-

lates to watering?

A. We publish no provision for the watering of

any commodity in transit.

Q. Is there any icing privilege accorded a com-

modity such as raw waste silk, by the tariff?

A. No, there is no icing privilege specifically ac-

corded to waste silk.

Q. Have you got the icing privilege tariff with

you? A. I have.

Q. Will you produce it?

A. I have a copy of it.

Q. That was in force at that time? A. Yes.

Q. On what page does it appear on this tariff

with reference to the icing?

A. The entire tariff is in reference to icing, re-

frigeration and heating-car service.

Mr. KORTE.—I will identify these two, before I

go to far into it.

Identification No. 26 is the Transcontinental

Freight Bureau Tariff, Eastbound and Westbound

Tariff No. 25-C, in effect December 19th, 1914, and

supplements thereto—that is, it is effective from

then on until discarded; that is the eastbound and

westbound refrigeration, local and joint rates for

refrigeration on carload shipments.

Identification No. 27 is the Transcontinental

Freight Bureau Tariff, Import, commodity rates

relating to the shipment of raw silk.

Q. Does Defendant's Exhibit No. 27 for Identifi-

cation, being the Transcontinental Freight rates on
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commodities, include all the tariffs on the subject

of the transportation of raw silk in any form?

A. No, sir, it does not. [438]

Q. Well, what is there in addition?

A. It includes, or names the only tariff; it is the

only tariff naming transcontinental eastbound im-

port rates on raw silk, however.

Q. Is not that the rate which would apply to ship-

ments coming from the Orient ? A. Yes.

Q. Now, is that all of the tariff there is on such

an importation?

A. Yes, providing it has gone through in the

original package. A shipment that would break

bulk in Seattle and be forwarded in other than the

original packages, would be subject to domestic

rates.

Q. I didn't ask you about that now, but what I

want to know is whether that tariff. Exhibit No. 27

for identification, is the only tariff that relates to

the shipments of raw silk in bales from the Orient ?

A. The only tariff applying on such shipments;

yes, sir.

(No cross-examination.)

And to further prove the issue on his part, the

defendant offered in evidence the Tariffs filed with

the Interstate Commerce Commission relating to

refrigeration in carload shipments, and the Trans-

continental Import Tariff on import commodity

rates, relating to the shipment of raw silk and other

articles, and the same were admitted in cAidencc,

marked "Defendant's Exhibits Nos. 26 and 27,"
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of Appeals with all the original exhibits in the case.

And to further prove the issue on his part, the

defendant offered in evidence a policy of insurance,

insuring the goods involved [439] in this suit,

and the same were received in evidence and marked

*' Defendant's Exhibit No. 28," and the same is

transmitted to the Circuit Court of Appeals with

all the other original exhibits in the case.

And to further prove the issue on his part, the

defendant offered in evidence three receipts given

for money which was paid by the insurers to the

plaintiff in this case, and the same were received

as one exhibit and marked "Defendant's Exhibit

No. 29," and the same is transmitted to the Circuit

Court of Appeals with the other original exhibits

in the case.

Testimony of H. Schroeder, for Defendant.

And to further prove the issue on his part, the

defendant called as a witness H. SCHROEDER,
and he gave testimony as follows:

Q. (Mr. KORTE.) State your fuU name.

A. H. Schroeder.

Q. What is your business'?

A. Assistant Freight Claim Agent of the C. M. &

St. P. Railroad.

Q. You held the same position, did you, with the

Railroad Administration while it was operating the

St. Paul road in 1918? A. I did.

Q. And at that time did you know Mr. Meyer of

the Pacific Oil Mills'? A. Yes, sir.
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Q. Mr. Meyer testified yesterday that at that time

he delivered to you samples, a bundle of the wet silk

involved in this suit after it was dried and shipped:

he said that the part that I am now showing you,

being Defendant's Exhibit No. 22, was part of it.

Will you tell the Court whether or not that is the

portion which you received from him? [440]

A. That is a portion of the waste silk that I re-

ceived from Mr. Meyer, and he informed me that

that was a part of the cargo.

Q. Now you say that was a portion of itf

A. Yes.

Q. How much, approximately, did you receive

from him?

A. Several pounds more; about one-third more

than that.

Q. And what did you do with the portion which

was not shown there or produced here in Exhibit

No. 22?

A. I shipped that to Philip Cheney, Providence,

Rhode Island.

Q. You mean Cheney Brothers?

A. Or to South Manchester, Connecticut, rather.

Q. In what condition did you ship it; how did you

prepare the bundle with relation to sealing it before

it was sent, and by what method was it sent?

A. It was sealed in the manner that valuable

packages are ordinaril}^ sealed when forwarded by

express, and then turned over to the American

Railway Express Company for shipment.

Q. You said you sent it then under seals?



Aviericcoi Silk Spinning Company. 519

(Testimony of H. Scliroeder.)

A. Yes, sir.

Q. By the American Railway Express Company?
A. Yes.

Q. And state whether or not the receipt that 1

now hand you was the one which was issued to you

by the American Railway Express Company.

A. It was; yes, sir.

Q. Showing the date when it was sent?

A. Yes, sir.

Q. You delivered that personally, did you, in the

sealed condition? A. I did; yes, sir.

Cross-examination.

Q. (Mr. SHORTS.) Does the receipt show the

date of the shipment? A. Yes, sir. [441]

Deposition of Philip Cheney, for Defendant.

And to further prove the issue on defendant's

part, the deposition of PHILIP CHENEY was in-

troduced and read in evidence, as follows:

Q. (Mr. KORTE.) Give your full name.

A. Philip Cheney.

Q. Where do you reside?

A. South Manchester.

Q. And what is your business or occupation?

A. Silk manufacturer.

Q. Connected with what company?

A. With Cheney Brothers.

Q. Of South Manchester?

A. Of South Manchester.

Q. How large an institution is the Cheney

Brothers Silk Mills Manufacturing Company?
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A. We employ practically five thousand hands.

Q. And the capacity of the mill or plant?

A. Well, I couldn't give you that. The spun silk

end of it is the small part of it.

Q. What is the entire business of manufacture

from beginning to end?

A. We start with the waste and raw silk and

manufacture it into finished goods.

Q. When was this Cheney Brothers plant first

established; how long has it been in existence?

A. It started in 1832 and incorporated in 1838.

Q. And has been operating ever since?

A. It has been operating ever since.

Q. By the Cheney family? A. Yes.

Q. Wliat special study have you had, Mr. Cheney,

in relation to the original treatment of silk wastes

and silk for the process [442] of manufacture?

A. I started in in the dressing department and

worked my way through the department, machine

by machine; that is, I worked on a machine until I

could make as good piece-work wages on that ma-

chine as the other men in the room, then I would

move on to the next machine. In the machine re-

pair-shop it took me approximately five years to go

through that one department.

Q. Then after that ?

A. After that I was assistant superintendent until

my cousin died, then I became manager of the de-

partment.

Q. You are a member of the Cheney family?

A. Yes.
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Q. Have you made any special study with refer-

ence to maceration or degumming of the waste silk

and bacterial action in connection with it?

A. Yes, I took a course at the College of Physi-

cians and Surgeons in New York in the early part

of 1902, in bacteriology, with the idea of working

out a scientific method of maceration.

Q. What do you mean by maceration of waste silk

or silks'?

A. Decomposition of the silk gum by bacterial

action.

Q. You speak of decomposition of the gum. De-

scribe the silk as it is thrown out by the silkworm

with reference to the gum and the fibre, what it is

that makes the silk eventually.

A. The silkworm spins his cocoon by throwing

out a single fibre, which is surrounded with a silk

gum, and the worm spins around himself his chrysa-

lis, the outside fibres of which are attached to the

mulberry tree. The cocoon is spun out by the worm
in a continuous fibre which is more or less stuck

together by the action of the soft gum, different

layers of fibre sticking to each other, and as the

gum hardens they are more or less stuck together.

You couldn't unwind the fibre without softening

the gum. [443]

Q. Then the product for manufacture is the silk

fibre encased in this gummy substance?

A. Yes, the reeled silk is made by unwinding the

silk fibre and reeling it in a skein. What waste is



522 James C. Davis vs.

(Deposition of Philij) Cheney.)

made in that process is bought by silk spinners and

spun by machinery.

Q. Describe a little more fully what goes to make

up what is known in the case as silk waste.

A. There are several kinds of silk waste. One

kind is the pierced cocoons, so-called because the

moth has been allowed to eat its way out in order

to lay eggs for the next season's crop. That is a

waste product, because the moth pierces the end of

the cocoon and breaks the fibres, and it cannot be

unwound. The other quality of waste, usually

known as "frisons," is the outside layers of the

cocoon and the very inside layers; that is, the first

and the last layers of silk that the worm spins. The

outside are too coarse for reeled silk and the inside

fibres are too fine, so they are a waste product and

are sold as waste silk.

Q. Now take what is known as Canton steam

w^aste, Nos. 1 and 2; is that made up of the various

parts of the silkworm's product?

A. Yes, that is made up in the province of Canton

in the filatures. It consists of the outside layers of

the cocoon and the very inside and what other waste

is made during the reeling process.

Q. Name any other waste that you have in mind

that go to make up the steam waste.

A. Why, it is any waste that is made in reeling

the cocoons in the filatures. If a cocoon is found

to be damaged by being eaten by a worm or by any

other damage, it is thrown out and goes into the

waste silk.
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Q. What do you mean by the term '* filature'* in

speaking on the subject?

A. Filature is the name of the factory in which

the silk is reeled [444] from the cocoons.

Q. Is there any other animal matter than what

you have named present in No. 1 and 2 steam waste

silk or gets into it in the preparation or handling

of it?

A. There should not be any. There is some

human hair, a good deal of it, but it shouldn't be

there.

Q. But it is there.

A. Yes, there is a good deal of hirnian hair.

Q. Mr. Cheney, describe as minutely as you can

the reeling of silk and then what follows from it by

way of waste silk.

A. Well, the cocoons are sold by the individual

producers to the filatures. The first thing the fila-

tures do is to kill the worm inside the cocoon, by
heat; then as the cocoons are used they are placed

in a small kettle of boiling water to soften the gum,

and the very outside fibres of the cocoon are taken

off as being too coarse for reeled silk. This goes as

part of the waste product. When these outside

fibres have been removed, the operative takes hold

of the outside end of the fibre and, by combining

the ends from four cocoons or five cocoons, passes

them over a reel and these four or five fibres are

woiuid on a reel, the cocoons meanwhile turning

freely in the boiling water. When the operative

has unwoiuid a cocoon down to the proper amount,
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a new cocoon is put in in place of this one and the

residue of fibres is discarded into the waste as being

too thin or fine a fibre for use in reeled silk.

Q. And that which is discarded goes to make up

what is known as waste silk? A. Waste silk.

Q. Then what takes place after that; what is the

next step in the process of obtaining the fibre for

manufacture?

A. The filatures assemble the various grades of

waste and they are dried and sold as a waste prod-

uct of the filatures. [445] This waste is a mix-

ture of the fibre and the silk giun.

Q. In what condition do they put it by way of

getting it to the manufacturers, in bales, or how?

A. The form of putting up the different wastes

varies.

Q. Confine it to Canton steam waste.

A. In Canton it is more or less an uneven prod-

uct; that is, there is no definite form, it is more or

less a mass of waste. It is not straightened out the

way it is in most of the Eiuropean filatures.

Q. And is it baled?

A. It is put up in bales in Canton. Usually one

bale consists of one picul of waste silk or 133

pounds.

Q. And how is it prepared for shipment, the

bales ?

A. The bales are wrapped in some cases w^th bur-

lap and in other cases with straw matting.

Q. What kind of straw matting?

A. I don't know; it is regular woven straw mat-
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ting; I don't know how it is made.

Q. Do you know what the straw is made from*?

A. I don't know what the straw is made from;

presumably rice straw, but I am not sure of that.

Q. With the steam waste put up in that condition,

it is then shipped to the factory, for instance, to

your plant, for manufacture?

A. We buy through commission houses; the silk

is assembled by them and invoiced and shipped

direct to us, in bond.

Q. In these bales as you have described them?

A. In bales.

Q. The shipment, coming to you in that condition,

is still in its raw state with the gummy substance

on the fibre?

A. Yes, there is more or less of the gum.

Q. Is it purchased by pound or otherwise?

A. The Canton steam waste is purchased by the

pound, so much a [446] pound for the complete

waste, that is, the fibre and gum mixed.

Q. Then when it comes to your plant, what do

you do with it first?

A. The silk is opened and then is boiled out with

soap and water.

Q. Describe as best you can, in a minute way, the

process and the purpose of boiling and all those

things connected with the treatment.

A. Well, the first thing necessary is to remove

the silk gum from the fibre. That is done in various

ways, either by bacterial decomposition of the gum,
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or, more commonly, by the boiling off of the gum in

soap and water.

Q. Describe the first method and the term of it

—

how it was used originally and if it was abandoned

why it was, down to the present process of re-

moving the gimi from the fibre.

A. Well, I think the boiling off process is the

older process. The maceration is used as being a

cheaper process because of the fact that no soap is

necessary, which is very expensive.

Q. Describe the maceration process.

A. In the maceration process the silk is placed in

a vat with water and kept at a temperature of ap-

proximately 98 degrees Fahrenheit. The bacterial

action starts almost immediately and this action

continues, under favorable conditions, until the gum
is entirely decomposed, when the action is stopped

because the bacteria would have nothing more to

feed on. Under favorable conditions it takes about

12 days to decompose the gum on a mass of 300

pounds of silk waste.

Q. At what temperatures will decomposition take

place under the maceration process, favorable or

unfavorable conditions?

A. Well, the most favorable condition is 98°

Fahrenheit, and decomposition will go on down to

the freezing point and up to the boiling point, the

further it goes from the 98° being more of a retard-

ing effect on the decomposition.

Q. You mean by retarding effect that it merely

slows the process? [447]
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A. Slows the bacterial action.

Q. It in no manner destroys the bacterial action?

A. No, not until actual freezing or actual boiling.

Q. So that you take the 98° Fahrenheit as the

most favorable degree of heat in which the bacteria

will work the best?

A. Yes, that is the usual temperature at which

bacterial work is done—blood heat.

Q. Describe the method by boiling process for

removing the gum.

A. In boiling, the silk is boiled in water contain-

ing approximately SO^o of soap by weight of silk.

This process takes from an hour and a half to two

hours to entirely degum the waste.

Q. Now you have got the gum removed from the

fibre under both processes described. What do you

do next after the gum has been removed from the

fibre, in both instances?

A. In both instances the silk is washed; in the

case of the boiled silk to remove the soap, and in

the case of the macerated silk to remove the decom-

posed gum which adheres to the fibre and must be

washed out. Then after the washing the silk is

dried in drying ovens and then goes to the dressing

mill for the dressing process. The dressing process

consists, in the case of steam waste, of first opening

the waste on what are known as openers, making

the waste into the form of a lap, which is fed to the

first draft pickers. From the pickers the waste

goes to the first draft dressing frame. The foreign

matter and short fibres which are combed by the
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first draft dressing room are returned to the second

draft pickers, and in turn the second draft dressing

frame. In like manner the third draft goes through

the same process. In the case of short waste this

leaves a residue of noils, of which the fibres are too

short for more dressing. These noils are either

carded and combed or sold as fovirth draft noils.

Q. For what purpose are those used? [^8]
A. They are used in the manufacture of noil

yarns and also by woolen manufacturers for mix-

ture with wool.

Q. For w^hat are the other parts of the product

used?

A. The dressed silk, first, second and third drafts,

and also the fourth draft, and combed silk, are used

in the manufacture of spun silk.

Q. In the maceration process, Mr. Cheney, what

objectionable odor emanates from the process, if

any?

A. The reason we do not macerate now is, it

created such a smell that it was a public nuisance.

We had to stop macerating because the odor given

off by the maceration was strong, we couldn't live

in the same town with it. A gas is given off by the

bacterial action, most of which is sulphureted hy-

drogen.

Q. Any ammonia thrown off?

A. There is a faint trace of ammonia in the gases

which are given off but I never measured exactly

the amount of ammonia produced, but you can get

a faint ammonia smeU from the gases liberated. It
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is more marked in the case of silk that is more

nearly dry. That is, when submerged in water the

ammonia given off is not so great as in the ease

where the silk is simply damp but not saturated.

Q. And in working under the maceration process

and those conditions did you attempt to avoid the

deleterious effect, if any, of those gases on the part

of the workmen?

A. We made a great many experiments before

we gave up the macerating process, to eliminate the

bad odors. We experimented with various chem-

icals and also we vented the odors up the main

chimney pipe of the power station.

Q. What did you have by way of carrying off

these gases—^what was the purpose of carrying them

off in so far as the men working on the product in

the maceration process is concerned; suppose you

didn't carry them off? [449]

A. There would be no deleterious effect, I think,

on the health of the men working in those odors,

but the odor escaping from the mill spread all over

the town. We simply tried to eliminate the odor,

not as a health measure, but simply because we
could not stand such a smell in the town.

Q. If it were confined in a room, would a man
be able to stand the smell—if it was confined, in-

stead of being let off?

A. If he had a strong stomach, he could.

Q. It affects some men and others it doesn't?

A. Yes.

Q. Now, then, so far as Canton steam waste is
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concerned, at the filatures, in order to reel off the

long skeins, or yarn, whatever you call them, in

order to reel the silk, they keep the cocoons in

warm water? A. In boiling water.

Q. Hence, it is partially degimamed by that

process, isn't it? A. Yes.

Q. And the balance of it, then, is allowed to dry

on the fibre? A. Yes.

Q. Perfectly dry. So that wetting the gum and

then allowing it to dry on the fibre, does it or not

affect the fibre?

A. It is pretty hard to say what actual damage

would be done to the fibre. The policy of all silk

manufactiu*ers, from the start to finish, is never to

wet silk if you can help it, for the reason that there

is some damage to the fibre by wetting—that is,

alternate wetting and drying.

Q. Suppose that the silk waste was satiu'ated

with sea water, containing the ingredients of which

you have described, and it w^as allowed to remain

in that sea water or satiu'ated by the water say

from 10 to 14 days,—what effect, if any, would the

action of the sea water have upon the fibre under

those conditions? [450]

A. I should say the only damage to the fibre

would be from the chemical action from the alkali

in the sea water.

Q. Would the fibre, if at all, be attacked within

the period already named to you?

A. Yes, the fibre would be attacked by the chemi-

cal action theoretically as soon as the chemicals
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touch the fibre. The measure of damage would be

so infinitestimal for some time that it could not be

measured, but theoretically the action would be

immediate.

Q. And would gradually occur during the period

. it was submerged or exposed to the sea water?

A. Yes.

Q. Assume this state of facts as true: A cargo

of Canton steam waste silk, consisting of 1,000

bales, was being transferred by ship from Canton

to Tacoma, Washington. As the ship neared the

port it grounded, a hole was stove in its side or

bottom and the sea water was let in and got into

the cargo of waste silk and saturated, we will say,

completely, 868 bales. The ship grounded on the

30th day of July, 1918. It then remained at that

place for eight or nine days and then was towed

through the Straits into Puget Sound and past

Seattle and to the port of Tacoma, where the ship

started to discharge on August the 10th, and con-

tinued thereafter to discharge the cargo until the

12th of August, 1918. The bales were then exposed

to the sea water which had come into the ship,

alternating back and forth by being pumped out,

from the period of July 30th to August 10th and

August 12th. It was then discharged upon the

docks of the Chicago, Milwaukee & St. Paul Rail-

road Company at Tacoma. When the bales came
out of the hold of the ship they were then, I wiU
term it, fuming and smoking and apparently fer-
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menting. Under the conditions that I have named

to you, Mr. Cheney, in order to properly preserve

that cargo, what would have been the first thing

to do by one who was acquainted with the cargo,

it [451] being waste silk.

A. I presume you mean what would be the best

thing to do to cause the least damage to the silk.

Q. Yes.

A. Wliy the simplest and best thing to do would

be to open the bales and spread them out in the smi

to dry.

Q. Allowing them to dry, having been attacked

by sea water, would that in any way injure the

fibre?

A. I don't think it would injure the fibre except

as to discoloration; it would cause discoloration of

the fibre.

Q. Would the action of the sea water during the

period that the cargo lay in the ship's hold, from

July 30th to August 10th and 12th, have discolored

the fibre? A. Yes.

Q. Wliat other method might have been used

in order to have minimized the damage to the

cargo, when it was discharged on the docks'?

A. Why immediate degumming of the silk would

of course, be the best thing for the silk, but from

a practical point of view I should say that drying

was the proper course to take.

Q. How would you have gone at it to have dried

it?



American Silk Spinning Company. 533

(Deposition of Philip Cheney.)

A. I would have opened the bales and spread them

out in the sun.

Q. Suppose that in the process it was exposed

to the ordinary elements which might take place at

Puget Sound port. It may have rained and the sun

shone, alternating at that time of the year. We will

assume there was very little rain. Would the fibre

have been affected at all by that method of drying,

if it was finally dried '^

A. Why, if it had dried immediately the fibre

would not have been affected. Alternate wetting

and partial drying—every time the silk was wet

would start decomposition of the gum.

Q. But that wouldn't reach the fibre itself un-

less it was allow^ed to stay a great length of time,

I assume. A. No. [452]

Q. In this case that I have in mind, and the one

before you, the bales, as I said, were discharged

on the dock of the Railroad Company between Au-

gust 10th and 12th and were allowed to remain in

the baled condition until August 16th to September

3d when it was first taken and allowed to be spread

out for drying. Would the condition in which the

bales or the w^aste silk were allow^ed to remain dur-

ing that period, be detrimental or not to the fibre'?

A. How many days was that?

Q. That would be about 17 days. Allowing it to

remain in its bundled or baled condition, in the

condition I have described to you, would that be

detrimental or not?
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A. Yes, I should say it would be.

Q. Now, from your experience and knowledge on

the subject, would you have attempted to ship that

cargo in closed cars, a boxcar or refrigerator-car,

from Tacoma, Washington, to Providence, Rhode

Island, say imder a freight service which would

take from 18 to 20 days, rather than dr\dng it?

A. No, I should have dried it, for the benefit of the

silk ; that is, ever\^ day it was left in that condition

it would add to the weakening of the fibre.

Q. And that would be true, would it not, if it

was practical to have shipped it by what is known

as fast train service or cars attached to the pas-

senger train, in going from Tacoma to Providence,

which would be in the neighborhood of six or seven

days?

A. It would be almost directly proportional to

the number of days it took.

Q. In your experience with degumming silk, the

higher the temperature the faster the degumming
takes place?

A. The fastest degumming occurs at 98° Fahren-

heit. [453]

Q. What happens over and above that?

A. The action of bacterid is reduced directly ac-

cording to the increase of temperature above that

point, up to the boiling point, when it ceases alto-

gether.

Q. In maceration does the fermentation which
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occurs cause a heat above 98°, if it was allowed to

take its natural course?

A. I have had no experience in that for the rea-

son that our maceration has been done in a saturated

condition; in other words, the decomposition does

not raise the temperature of the water in which the

silk is lying; that has to be raised by mechanical

means to keep it at 98°.

Q. Decomposition, however, occurs as soon as

there is bacterial action.

A. Yes, that is, up to the point where the gum
is entirely decomposed.

Q. You received from the Chicago, Milwaukee &

St. Paul Railway Company a sample of Canton

steam waste through the American Express Com-

pany, with the seals unbroken.

A. Yes, I received the samples with the seals un-

broken.

Q. Were you asked to examine the sample and

determine to what extent, if any, the fibre had been

damaged, assuming, as I said, that it had been ex-

posed and saturated with salt water. Did you make

that examination?

A. Yes, I processed this sample.

Q. What did you do by way of determining the

amount of damage, if any, to the fibre itself?

A. In order to get a comparison of the damage,

I took a sample of Cheney Brothers steam waste,

No. 1 quality, of approximately the same weight.

These two samples were run through the same ex-
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periments, side by side, as a comparative test.

Q. Detail the process that you put it through

with reference to determining the result. [454:]

A. The first step taken was to degum a portion

of both samples. This silk, that is, the part that

was degummed by boiling, was then processed

through the dressing mill in the ordinary way,

with extreme care not to have any loss by mistake

or mixture. I personally attended to processing

these samples and am sure that tliere was no mis-

take in either case.

Q. Detail a little more, before I get at the final

result of your finding, the various processes you

put it through and the drafts that you made of the

silk in order to detennine its yield.

A. Both samples were put through the regular

dressing process, first dressing out the first draft,

then the second, then the third, and accurate weights

were kept of the amount of dressed silk obtained

in each one of these drafts and also the residue of

noils.

Q. So that in detennining the yield you did the

same thing that would be done if you were pro-

cessing the silk for manufacture f

A. Yes, the same processes were gone through

with, with the exception that all the figures on both

of those samples are made on conditioned weight.

Q. The sample which you received from the Rail-

way Company, how did that compare with the

sample which you used to run alongside of it
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which was No. 1 extra selected waste silk, in so

far as it had the usual amount of gum on it or not?

A. The loss in weight by degumming process in

the case of the sample obtained from the railroad

was 23.26% of the raw weight.

Q. That loss would be what, with reference to

yield ? Was it merely gum or part of the fiber ?

A. That 28% consisted of the loss in gum during

the boiling process.

Q. What loss, if any, is there which occurs when

you degum general waste silk which has not been

exposed as the sample which I sent you? [455]

A. The sample of Cheney Brothers' steam waste,

which was run as a comparison to this sample, in

the degumming lost 36.14:% as against 23.26% for

the railroad sample.

Q. The sample which you used by way of com-

paring, what we will call in the record as Cheney

Brothers ' sample, was the very best grade of Canton

steam waste which is sold to the manufacturer?

A. Yes, it is the best grade of steam waste which

is on the market.

Q. Is it better than what is known as the ordinary

No. 1 and 2 Canton steam waste?

A. It is a higher grade from the fact that it is

opened to a greater extent; that is, the waste is

pulled apart and teethed out and to a certain degree

straightened.

Q. Now having testified as to what you in fact

did in the way of processing the sample for the



538 James C. Davis vs.

(Deposition of Philip Cheney.)

purpose of determining its yield, detail the result

of your findings.

A. The sample from the Chicago, Milwaukee &

St. Paul Railway lost in degumming 23.26% as

against 36.14% for Cheney Brothers' waste. The

first draft yield from the raw on railroad sample

was 10.95%) as against 14.41% on Cheney Brothers.

The second draft yield from the raw on railroad

sample was 12.35% as against 13.68*1; on Cheney

Brothers. The third draft 3'ield from the raw on

railroad sample was 7.45% as against 6.89% on

Cheney Brothers. The fourth draft noils, railroad

sample, 38.89% as against 27.73^0 on Cheney Broth-

ers. The loss which is not directly accounted for,

consisting of dust and fly, in the case of the railroad

sample was 7.1 '/f of the raw, and in the case of

Cheney Brothers' sample as 1.15%. The railroad

sample showed a very noticable discoloration of

fibre.

Q. Now what was the total difference between

the railroad sample and Cheney Brothers' sample

with reference to the drafts?

A. The total yield in the case of the railroad

sample in dressed silk was 30.75% from the raw.

In the case of Cheney Brothers' sample this yield

was 34.987o from the raw. [456]

Q. Detail whatever other difference there is be-

tween the two samples that you have not so far de-

tailed.

A. The noticable difference 'tween these two
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samples, not considering the discoloration, is the

loss in percentage during the boiling off process,

the railroad sample losing 23.26% against the

Cheney Brothers' sample of 36.14%. That shows

that the railroad sample had already lost approxi-

mately 13% in gum before it was received at South

Manchester, as steam waste invariably loses from

36 to 40% during the boiling off of standard waste.

Q. That particular loss, however, does not enter

into the yield, does it?

A. It doesn't figure in the figures I have given

but w^ould figure in the relative value of the two

samples, pound for pound, as received.

Q. To make it clearer, have you reckoned the

differences between the railroad sample and the

Cheney Brothers' sample in dollars and cents? If

you have, detail that into the record.

A. I have made figures, basing both samples on a

theoretical value of $1 a pound. This shows that

the railroad sample, pound for pound, is worth

8.9 less than the Cheney Brothers' sample—that is,

pound for pound, as received by me.

Q. What was the market value of Canton steam

waste, No. 1 and No. 2, between the months, say

of July and October, 1918.

A. I can only base these relative values on quota-

tions received from waste silk importers during

that period, from those through whom we buy our

waste. On June 3, 1918, No. 1 Canton steam waste

was quoted at $1.09 per pound f. o. b. South Man-
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Chester. No. 2, on the same date, was quoted at

69.6 cents per pound. On October 17, 1918, No. 1

was quoted at $1.42 per pound and No. 2, on the

same date, at 97.6 cents per pound. We had no

quotations during August of that year. [457]

Q. Now you found considerably more of noils in

the yield of the railroad sample as against Cheney

Brothers' sample. What were noils worth during

the period, say of August and September, 1918.

A. No. 4 noils at that time were worth 75 cents

a poimd.

Q, How would you classify the noils in the yield

of the railroad sample which you found?

A. They would have sold at that time for 75

cents per pound.

Q. To give your general conclusion on the rail-

road sample as against the sample of Cheney Broth-

ers, what difference is there, then, in the total loss

or damage of the railroad sample as compared with

Cheney Brothers' sample.

A. Figuring the yield of these two samples on

the basis of $1 per pound for each sample in the

raw, if Cheney Brothers' sample were worth $1 per

pound, the railroad sample in August, 1918, would

have been worth 8.9 7o less or 91.1 cents per pound.

Q. That difference, would it or would it not be

traced to the injury merely to the fibre?

A. Yes, during 1918 ?

Q. Yes, confine yourself to that period.

A. The discoloration did not figure then; now
it would.



American Silk Spinning Company. 541

(Deposition of Philip Cheney.)

Q. Why wouldn't you figure discoloration during

that period as an element of damage to the waste

silk?

A. Because most of the spun silk at that time

was taken by the Government for cartridge bag

cloth, into which the element of color did not enter.

Q. How about the use of noils at that time?

A. Approximately all the noils purchased at that

time were used in making noil yarn for Govern-

ment uses and in the same way discoloration would

not affect the value.

Q. State whether or not you took the same

quantity of the sample of the railroad company and

the same quantity of the Cheney Brothers" [458]

sample when you processed it, and, if so, tell whether

or not it would make any difference in your calcula-

tions.

A. The exact number of drams in the two samples

were not the same in both cases, but all figures are

based on a percentage from the weight taken, which

would not affect the result of any figures which I

have given. These weights are all based on con-

ditioned weight of the silk in every case. I mean

by conditioned weight that weights were taken

under the condition of absolute dryness of the

sample weighed.

The defendant offers in evidence Defendant's

Exhibits No. 3, No. 4, No. 5 and No. 6, as part of

the examination of the witness, Philip Cheney.
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(Deposition of Philip Cheney.)

(Defendant'^' Exhibit No. 3—Report of yield

of Eailroad sample.

Defendant's Exhibit No. 4—Eeport of yield,

Chene}' Bros, sample.

Defendant's Exhibit No. 5—Values in dollars

of Railroad sample.

Defendant's Exhibit No. 6—Values in dollars of

Cheney Bros, sample.)

Q. State the time when you made the examination

of the samples which you have heretofore detailed.

A. Those samples were processed December 20,

21, and 22, 1920.

(Defendant offers in evidence Defendant's Ex-

hibits 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 and

18, as part of the examination of the witness, Philip

Cheney.)

Q. Mr. Cheney, describe in detail, as you go along,

the waste silk contained in the jar and marked

''Defendant's Exhibit 7."

A. This No. 7 is a portion of the sample, in the

raw state, received from the Chicago, Milwaukee &
St. Paul Railroad.

Q. Which you used in determining the yield ?

A. Which I used in determining the relative

yield.

Q. Describe Defendant's Exhibit No. 8.

A. No. 8 is the sample of Cheney Brothers' steam

waste, in the raw, which was processed for com-

parison with the railroad sample.

Q. Describe Exhibit No. 9.
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A. No. 9 is a portion of the railroad sample

showing the silk after degumming. [459]

Q. Describe No. 10.

A. No. 10 is a portion of the Cheney Brothers'

silk showing the waste after degumming.

Q. Describe Exhibit No. 11.

A. No. 11 is the first draft dressed silk obtained

from the railroad sample.

Q. Describe Exhibit No. 12.

A. No. 12 is the first draft silk obtained from the

Cheney Brothers' sample.

Q. Describe Exhibit No. 13.

A. No. 13 is the second draft silk obtained from

the railroad sample.

Q. Describe Exhibit No. 14.

A. No. 14 is the second draft silk obtained from

Cheney Brothers' sample.

Q. Describe Exhibit No. 15.

A. No. 15 is the third draft silk obtained from

the railroad sample.

Q. Describe Exhibit No. 16.

A. No. 16 is the third draft silk obtained from

the Cheney Brothers' sample.

Q. Describe Exhibit No. 17.

A. No. 17 is the noils obtained from the railroad

sample.

Q. Describe Exhibit No. 18.

A. No. 18 is the noils obtained from the Cheney

Brothers' sample.
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(Deposition of Philip Cheney.)

Cross-examination bv Mr. LYETH.

Q. The reeled silk, as it comes to this country,

has to be degummed also, does it not?

A. Yes, before it is finished. The reeled silk is

usually woven in the gum and then is degummed

after it is woven.

Q. So that the raw silk and the silk waste is of

approximately the same raw material, is it not?

[460]

A. Yes, it is obtained from the same cocoon.

Q. I understand you to say you made no par-

ticular experiments as to the gases that come off

the silk when it is in a wet condition as distinguished

from soaking in water.

A. The fumes from silk that is damp but not in

water are more distinctly of ammonia than when

the silk is under submersion.

Q. There is more H^s coming off when it is damp
than when it is in immersion?

A. I am not sure of it; I should say yes.

Q. You stated in reference to the hypothetical

question that was put to you on the direct examina-

tion that the exposure of the silk in opening up the

bales to the elements, alternate wetting and drying

would injure the fibre in time. A. Yes.

Q. How much in any given time you haven't any

means of determining, how much injury to the fibre

would occur.

A. No, I have no method of determining the

direct injury to the fibre.
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Q. Well, Mr. Cheney, wouldn't it he better, from the

point of view of the preservation of the silk,

assuming the facts substantially as put to you in

the hypothetical question on direct examination, to

keep the silk as wet as possible and put it into

manufacture and boil it off as scon as possible,

rather than to open up the bales and subject them

to the elements for several months and the alternate

wetting and drying?

A. Yes, if a bale, as often has happened, arrived

here wet, I should boil off that waste immediately

without drying it.

Q. Well, you have had wet bales arrive frequently,

haven't you?

A. Not frequently but infrequently. Once in

awhile we get a bale that has been dropped over-

board.

Q. You immediately put that into manufacture ?

A. I degum that without drying it. [461]

Q. That is the best way to preserve it?

A. Yes, if it is practical to do it.

And to further prove the issue on his part, the

defendant offered in evidence an American Railway

Express Company receipt, relating to the shipment

of a portion of the waste silk, identified as being a

portion of Defendant's Exhibit No. 22, which re-

ceipt was received in evidence and marked "Defend-

ant's Exhibit No. 30," and the same is transmitted

to the Circuit Court of Appeals with all the other

original exhibits in the case.
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And, in connection with the deposition of Philip

Cheney, the defendant offered, and the Court re-

ceived in evidence, the several exhibits referred to

in said deposition by numbers 3, 4, 5, 6, 7, 8, 9, 10,

11, 12, 13, 14, 15, 16, 17, 18, the same being identified

for this record by corresponding numbers as follows

:

Exhibit No. in Exhibit No. in

Deposition this Record.

3 31

4 32

5 33

6 34

7 35

8 36

9 37

10 38

11 39

12 40

13 41

14 42

15 43

16 44

17 45

18 46

[462]

The text of said exliibits, numbered respectively

31, 32, 33 and 34, is as follows

:
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Exhibit No. 31.

(No. 3 in Cheney Deposition.)

LABORATORY TEST.

Date
EXAMINATION OF Canton Steam Waste.
FROM The Chicago, Milwaukee & St. Paul R. R.
Quantity. Sample. Price. Received

REPORT : On Yielding.

Absolute weight

Grams.

Drafts

%

Raw stock 486.54

Boiled-off 113.19

Fibre grams 373.35

1st draft gr. 53.25 10.95

2d 60.10 12.35

3d 36.20 7.45

Noils " 189.20

LOSS 34.60

Noils Loss Boil-off

Raw
Stock

% % %

100.00

23.26

38.89

7.10

Total grams 373.35 30.75% 3>8.89% 7.10% 23.26% 100.00

COMMENT: Stock shows a bad brownish discol-

oration.

CHENEY BROTHERS,
Conditioning and Testing Dept.

(Signed) FRED SCHMUTZ,
In Charge. [463]
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Exhibit No. 32.

(No. 4 in Cheney Deposition.)

LABORATORY TEST.
No. Date

EXAMINATION OF Canton Steam Waste.

FROM Cheney Brothers.

Quantity. Sample. Price Received

REPORT: On Yielding:

Absolute weighl Drafts Xoils Loss Boil-of

Raw
Stock

% % % % %
grams.

Raw Stock 417.48 lOO.OO

Boiled-off 150.88

14.41

36.14

Fibre grams 266.60

lat draft gr. 60.15

2d 57.13 13.68

M 28.75 6.89

Noils " 115.75 27.73

LOSS 4.82 1.15

Totals grams 266.60 34.987o 27.73% 1.15% 36.147o 100%

COMMENT

:

CHENEY BROTHERS,
Conditioning & Testing Dept.

(Signed) FRED SCHMUTZ,
In Charge. [464]
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Exhibit No. 33.

(No. 5 in Cheney Deposition.)

STOCK—RAILWAY COMPANY.
100 lb. Waste Silk, at $1.00 per lb $100.00

Less 38.89 lbs. No. 4 Noils at 75^ per lb. . . 29.16

$ 70.84

NET COST OF MATERIALS.
PRODUCTION. COST OF MFG.

1st draft, 10.95 lbs. Labor .663 per lb.

2d draft, 12.35 lbs. Expense, .322 per lb.

3d draft, 7.45 lbs. Materials, .127 per lb.

Total 30.75 at 1.112 34.19

Total cost 105.03

DISTRIBUTION OF COST.

PRODUCT. PRICE AMOUNT
1st draft, 10.95 3.597 39.28

2d draft, 12.35 3.457 42.69

3d draft, 7.45 3.097 23.06

This waste is worth about 8.9% less than Cheney

Bros. [465]

Exhibit No. 34.

(No. 6 in Cheney Deposition.)

CHENEY BROS.
100 lb. Waste Silk at $1.00 per lb $100.00

Less 27.73 lbs. No. 4 Noils at 75^ per lb. . .
. 20.80

$ 79.20
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NET COST OF IVIATERIALS.

Production. Cost of Mfg.

1st draft, 14.41 lbs. Labor, .663 per lb.

2d draft, 13.68 lbs. Expenses, .322 per lb.

3d draft, 6.89 lbs. Materials, .127 per lb.

Total 34.98 lbs. at 1.112 38.90

Total cost 118.10

DISTRIBUTION OF COST.

Produce. Price. Amount.

1st draft, 14.41 3.534 50.91

2d draft, 13.68 3.384 46.29

3d draft, 6.89 3.034 20.90

Said exhibits numbered respectively from 7 to

18, inclusive, in the Cheney deposition are samples

contained in glass jars, which are transmitted to

the Circuit Court of Appeals with the other original

exhibits.

Testimony of Frank G. Taylor, for Plaintiff

(Recalled in Rebuttal).

And thereupon, without offering other evidence

the defendant rested, and the plaintiff recalled

FKANK G. TAYLOR, who testified IN REBUT-

TAL as follows: [466]

Q. (By Mr. LYETH.) Mr. Taylor, were you

present in court when Mr. Barkley testified?

A. I was.

Q. And you heard him testify regarding the se-

lection of a cargo surveyor? A. I did.

.Q will you tell the Court whether Mr. Barkley
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at any time prior to the 24th day of August, when
they rejected the cargo finally and definitely, said
anything to you about selecting Lloyd's agent, or

having Lloyd's agent select the cargo surveyor?
A. No mention

—

Mr. KORTE.—I object to that; he covered that

point. That is not rebuttal. He told his story in

the beginning as to what talk he had with Mr. Bark-
ley, and this is only reiterating it.

The COURT.—My recollection is that he testified

on the subject, but if you are in doubt about it you

can ask him again.

Q. (Mr. LYETH.) On the 21st of August, when
Mr. Barkley told you that the road would forward

the silk, after you had been there one or two times,

did Mr, Barkley remind you of your agreement to

abide by the Company's refusal to handle the goods

if an outside cargo inspector were selected by the

railroad and considered it unsafe?

A. He did not

—

Mr. KORTE.—That is not rebuttal.

The COURT.—I will let him answer. I think he

testified on the subject in chief, but I may be mis-

taken about it.

Q. (Mr. LYETH.) How long have you been in

the marine insurance business ?

A. Twenty years.

Q. Do you know who Lloyd's agent is, and did you

know who Lloyd's agents were in Seattle?

A. I did, very well. [467]

Q. How long have you known them?
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(Testimony of Frank G. Taylor.)

Mr. KORTE.—I think that is irrelevant and im-

material. That was brought out on cross-examina-

tion with reference to Lloyd's agent.

The COURT.—He can answer it.

Q. State how long, approximately.

A. Ever since they were appointed ; I would know

is as soon as they were appointed.

Q. Mr. Taylor, when you first went to see Mr.

Barkley and explained the situation to him, did you

tell him that this waste silk was wanted by your

people in the east for war purposes? A. I did.

Mr. KORTE.—That is part of the direct case,

and there is no claim here of that kind, and this is

irrelevant and immaterial.

The COURT.—That is the first intimation of that

kind in the trial. In what way do you consider it

important in this case?

Mr. LYETH.—Simply this : I do not know what

the other side is going to argue about this question

of damages.

The COURT.—I will let him answer it then, as

showing the necessity of the shipment. A. I did.

And thereupon, without offering other evidence,

both parties rested.

The case was argued before the Court orally by

counsel appearing for the respective parties, and

was submitted and taken under advisement by the

Court.

Both parties requested the Court to make special

findings of fact. The Court at that time directed

the counsel for the respective parties to prepare
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and submit in writing their proposed findings of

fact and conclusions of law, and, in compliance
with that [468] direction, the defendant submit-

ted the following as his proposed

Findings of Fact ajid Conclusions of Law.

FINDINGS OF FACT.
1. The paragraphs numbered "first" and "sec-

ond" of the plaintiff's complaint are not contro-

verted and the allegations thereof are true.

2. On the 21st and 24th days of June, 1918, four

bills of lading were issued at Canton, China, for

the transportation of one thousand (1,000) bales of

silk . waste from Hong Kong, China, to Tacoma,

Washington, by the steamship "Canada Maru,"

and from Tacoma, Washington, to Providence,

Rhode Island, on the Chicago, Milwaukee & St.

Paul Railway and connecting lines, and said 1000

bales were received in apparent good order on board

of the "Canada Maru."

3. On the 30th day of July, 1918, the "Canada

Maru," with said 1000 bales on board, met with a

maritime disaster by striking on rocks and stranding

on the coast of Washington near Cape Flattery, and

said vessel was thereby so badly damaged that her

hold and cargo space were filled with sea water and

eight hundred and sixty-seven (867) of said bales

were completely submerged in the hold of said ves-

sel.

4. Said vessel was rescued from her perilous po-

sition and towed to Tacoma, where she arrived on

the 10th day of August, 1918, and from thence pro-
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ceeded to a dry dock for necessary temporary re-

pairs before commencing to discharge cargo. After

returning to Tacoma she commenced discharging

said bales of silk on the 12th day of August and

completed discharging said bales on the 16th day of

August, 1918.

5. When discharged from said vessel, one hun-

dred and thirty-three (133) of said bales were found

to be undamaged [469] and the same were

promptly transported to destination. The other

867 bales were completely saturated with sea water,

whereby heat and malodorous fumes emanated there-

from to such an extent that the stevedores were

able only with great difficulty to remove the same

from the hold of said vessel, and, after being un-

loaded on the dock, heating and diffusion of mal-

odorous fumes continued to such an extent that,

after inspection by a Cargo Surveyor, said 867 bales

were, by agents of the Chicago, Milwaukee & St.

Paul Railway Company and said Cargo Surveyor,

deemed to be dangerous to handle, dangerous to

carry by railway from Tacoma to Providence, and

unfit for transportation without being reconditioned.

6. All of said lOOO bales were insured against

damage in transit from Hong Kong to Providence

by the Atlantic Mutual Insurance Company; and

during the tune of the unloading of the said bales

from said vessel, Frank G. Taylor, representing the

Underwriters, by direction of the Atlantic Mutual

Insurance Company, visited the premises where

said wet bales were, for the time being, situated,

and became informed as to the condition thereof, and,
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after being definitely informed by agents of the Clii-

cago, Milwaukee & St. Paul Railway Company that
the same were deemed to be unfit for transportation

and that said Railway Company would not assume
the risk of transporting the same from Tacoma in

their wet condition, caused said wet bales to be re-

moved from Tacoma to Seattle for the purpose of

being reconditioned by drying the same, and entered

into a contract with the Pacific Oil Mills, at Seattle,

to perform the service of drying and rebaling the

contents of said bales after being dried and redeliv-

ering the same, which contract was performed by
said Pacific Oil Mills, and for said service said

Taylor paid Five Thousand ($5,000) Dollars. [470]

7. That the time consumed in completing said

operation of drying extended until the 20th day of

January, 1919.

8. That, after being reconditioned as aforesaid,

all of the contents of said 867 bales were, by the

Chicago, Milwaukee & St. Paul Railway and con-

necting lines, transported from Seattle to, and de-

livered at, Providence, Rhode Island, that service

being completed on the 30th day of January, 1919.

9. At the times referred to in these findings, the

steamship "Canada Maru" was being operated by a

foreign corporation, namely, Osaka Shosen Kaisha,

Ltd., and the four bills of lading aforesaid were is-

sued by said foreign corporation in its own behalf

and as agent for the Chicago, Milwaukee & St. Paul

Railway Company, then being operated by the Di-

rector General of Railroads, and freight for the

through transportation service was prepaid at the



556 James C. Davis vs.

tariff rates, as to the railway service, prescribed in

tariffs previously filed with the Interstate Com-
merce Commission and then in effect.

By three of said bills of lading, covering 700 of

said 1000 bales, the same were consigned to the

order of Heidelbach Ickelheimer & Co., New York,

and, by the other of said bills of lading, covering

300 of said bales, the same were consigned to the

order of Goldman, Sachs & Co., of New York, and

all of said bills of lading, after being endorsed by

said consignees, were received by the plaintiff herein

on the 7th day of August, 1918.

10. On the security of letters of credit all of

said 1000 bales were sold by the manufacturers in

China on a credit of four (4) months from the date

of shipment thereof from China; the consignees

aforesaid, without receiving immediate pa^Tnent of

the purchase price for said merchandise, at the

time of delivering said bills of lading to the plain-

tiff, took from said plaintiff a trust receipt, in ef-

fect stipulating that said merchandise belonged to

said consignees until the purchase [471] price afore-

said should be paid, which pa^^nent was made at

the time of, and not before, the expiration of said

four months period of credit, which was on or about

October 24th, 1918, and at that time, by said pay-

ment, the plaintiff acquired ownership of said mer-

chandise.

11. In whatever way said merchandise became

damaged or diminished in value, subsequent to the

unloading thereof from the "Canada Maru," such

damage or impairment of value occurred and was
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fully consummated during the time intervening be-

tween the 12th day of August and the 24th day of

October, 1918, during which time the consignees,

Heidlebach Ickelheimer & Co. and Goldman Sachs

& Co., named respectively in said bills of lading,

were owners of said merchandise.

12 The market value of the silk waste contained

in said 867 bales, on arrival at Providence in the

due and ordinary course of transportation, if then

undamaged, would have been $125,653.78; that gross

sum being arrived at by computation of the market

value of two grades of silk waste. No. 1 grade being

at the rate of $1.51 per pound, of which there was

46,613 pounds, and No. 2 grade at .87 per pound,

and there is a total failure on the part of plain-

tiff to introduce any evidence respecting the weight

of the silk of said No. 2 grade; and there is a total

failure on the part of plaintiff to prove the dif-

ference in market value between the sound value

—

viz: $125,653.78—and the market value of said mer-

chandise at the time of its delivery at Providence in

the state it was after being reconditioned as afore-

said.

13. That in the months of February and March,

1919, the Atlantic Mutual Insurance Company paid

the plaintiff sums of money aggregating Seventy-

seven Thousand Seven Hundred Fifty-two and

96/100 ($77,752.96) Dollars, and there is a total

failure on the part of plaintiff to prove that any

damage by deterioration [472] of said merchan-

dise, or expenses chargeable as a loss incidental to

the transportation thereof, amounts to any sum in
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excess of said $77,752.96, paid by said Insurance

Company as aforesaid, whereby the plaintiff, pre-

vious to the commencement of this action, received

full compensation for whatever loss or damage it

may have sustained in connection with the trans-

portation of said merchandise.

14. That each of the said four bills of lading

contains a stipulation of the following tenor:

"Any carrier or party liable on account of

loss or of damage to any of said property,

shall, by right of subrogation, have the full

benefit of any insurance that may have been

effected upon or on accomit of said property."

15. That each of said four bills of lading con-

tains a stipulation of the following tenor

:

"2. Except in the case of negligence of the

carrier or party in possession (and the burden

to prove freedom from such negligence shall

be on the carrier or party in possession), the

carrier or party in possession shall not be

liable for loss, damage or delay occurring

while the property described herein is stopped

and held in transit upon request of the shipper,

owner or party entitled to malce such request;

or resulting from a defect or vice in the prop-

erty, or from the riots, or strikes."

16. The defendant did not make, or enter into,

any agreement for transportation of said 867 bales

while in the wet condition in which they were when

discharged from the '

' Canada Maru, '

' or any agree-

ment whatsoever respecting the transportation of
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said merchandise other than, or different from,

the written contract contained in said four bills

of lading, nor at any time accept said 867 bales, or

any part thereof, for transportation without being

reconditioned.

17. The defendant did not, by any act or omis-

sion, cause, or contribute to the cause of, any damage

whatever or impairment of value of said mer-

chandise, or an}^ part thereof, or in any manner

fail to fully and completely perform his contract

for that part of the transportation by his railroad.

[473] And now, upon the facts aforesaid, the

Court makes and announces the following as his

COXCLUSIONS OF LAW.
1. The plaintiff herein is not the real party in

interest nor entitled by law to maintain this action.

2. The defendant is not, by any act or omission,

guilty of any breach whatever of the contract sued

on herein.

3. The defendant is entitled to have a judgment

in his favor that the plaintiff take nothing by its

action herein.

4. The judgment to be entered herein must be in

favor of the defendant for the amount of his tax-

able costs and disbursements.

These conclusions of law signed and dated the

day of , 1921.

On the 9th day of December, 1921, the Court

rendered its decision in favor of the plaintiff, by

tiling in the Clerk ^s office FINDINGS OF FACT
AND CONCLUSIONS OF LAW, as foUows:
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And now at this time, the Court having duly

considered the pleadings, evidence and arguments

of counsel, finds the facts in the case to be as fol-

lows:

I.

That the plaintiff at all of the times hereinafter

mentioned was and still is a corporation organized

and existing under the laws of the State of Rhode

Island, with its principal place of business in the

city of Providence in said State, and is a citizen of

said State.

II.

That the defendant at all times herein mentioned

was the [474] United States Director General

of Railroads, duly appointed and acting under and

by virtue of an Act of Congi*ess, and at all times

herein mentioned was operating as a common car-

rier of freight and passengers the railroad lines of

the Chicago, Milwaukee & St. Paul Railway Com-

pany between the cities of Seattle and Tacoma,

Washington, and the city of Chicago, Illinois. That

the Chicago, Milwaukee & St. Paul Railway Com-

pany at the times herein mentioned was and still

is a corporation organized and existing vmder the

laws of the state of Wisconsin, and is a citizen of

said state.

III.

That on June 21st and 24th, 1918, the plaintiff

caused to be shipped, freight prepaid, from Canton,

China, 1000 bales of w^aste silk, of w^hich 700 bales

were consigned to tlie order of Messrs. Heidelbach,
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Ickelheimer & Company of New York, and 300 bales

to Goldman, Sachs & Company, New York, all des-

tined to plaintiff, American Silk Spinning Com-

pany, at Providence, Rhode Island. That 500 bales

were of the quality known as "No. 1 Canton Steam

Waste Silk" and 500 bales were of the quality

known as "No. 2 Canton Steam Waste Silk."

IV.

That the said 1000' bales of waste silk were deliv-

ered at Canton, China, to Osaka Shosen Kaisha,

Ltd., and upon delivery to and receipt of said bales

in good order and condition, said Osaka Shosen

Kaisha, Ltd., on behalf of itself, separately and

as a duly authorized agent of the defendant oper-

ating lines of railroad, as aforesaid, did jointly

execute and deliver four certain through Trans-

Pacific and Overland bills of lading covering the

transportation of said 1000 bales of waste silk from

Canton, China, to Providence, Rhode Island, and

consigned and destined as aforesaid. [475]

V.

That by the terms of said bills of lading said

waste silk was to be carried by said Osaka Shosen

Kaisha, Ltd., from Canton, China, to Seattle, or

Tacoma, Washington, on its steamer "Canada

Maru" and there delivered to the defendant to be

carried by the defendant over the lines of the Chi-

cago, Milwaukee & St. Paul Railway Company and

other lines of railroad connecting therewith to the

destination named in said 'bills of lading, to wit,
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Providence, Rhode Island, and there delivered to

the order of said consignee.

VI.

That said goods were purchased by the plaintiff

of the manufacturer in China on four months'

letters of credit from date of shipment, issued by

the consignee banks, and on August 7, 3918, and

prior to the arrival of the goods at Tacoma, the

consignee banks without receiving immediate pay-

ment of the purchase price, endorsed and delivered

the bills of lading to the plaintiff, and plaintiff sub-

sequently paid the drafts which had been guaran-

teed by letters of credit issued by the consignee

banks, when the same became due.

VII.

That said bills of lading were numbered, dated

and covered the said 1000 bales of waste silk as

follows

:

B/L No. 8, dated June 21, 1918, 300 bales

B/L No. 9, dated June 21, 1918, 200 bales

B/L No. 10, dated June 24, 1918, 200 bales

B/L No. 11, dated June 24, 1918, 300 bales

That each of said four bills of lading contained

stipulations of the following tenor: "Any carrier

or party liable in accomit of loss of or damage to

any part of said property shall have the right of

subrogation for the full benefit of any insurance that

may have been effected upon or on account of said

property."

"Except in the case of negligence in the carrier

or party in [476] possession (and the burden to
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prove freedom from such negligence shall be on the

carrier or party in possession) the carrier or party

in possession shall not be liable for loss, damage or

delay occurring while the property described herein

is stopped and held in transit upon request of the

shipper, owner or party entitled to make such re-

quest: or resulting from a defect or vice in the

property, or from riots or strikes."

That, at the time the bills of lading were issued,

freight for the through transportation service was

prepaid at the tariff rates as to the railroad service

prescribed in tariff previously filed with the Inter-

state Commerce Commission and then in effect.

VIII.

That on July 30, 1918, and during the time said

1000 bales of waste silk were in course of transpor-

tation on said S. S. '^ Canada Maru" under the said

bills of lading, said vessel stranded and large quan-

tities of salt water entered her holds, and as a result

500 bales of waste silk known as "Canton Steam

Waste Silk No. 1" and 367 bales of said waste silk

known as "Canton Steam Waste Silk No. 2" be-

came wet from the contact with the salt water.

That upon arrival of said S. S. "Canada Maru"
at Tacoma, Washington, the said 1000 bales of

waste silk were discharged from said vessel. Such

discharge was begun early in the morning of

August 12, 1918.

IX.

That the 133 bales of waste silk which had not

been wet with salt water were in due course trans-
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ported by defendant to destination. That the re-

maining 867 bales which had been wet with salt

water were discharged on the dock, which dock

belonged to the Chicago, Milwaukee & St. Paul Rail-

way Company, and was then being maintained and

operated by defendant as a part of said railway

system.

That after the vessel had commenced discharging

the wet silk, Mr. Taylor, the representative of the

underwriters and o\\niers thereof, (*alled on Mr.

Cheney, the Chief Clerk of the Freight Agent at

Tacoma, and who was in charge of the dock and

the movement [477] of freight therefrom, and

told Mr. Cheney that he was very anxious to have

quick dispatch of the wet silk, and that it was im-

portant that it should go forward in its wet condi-

tion. Cheney and Taylor looked at the silk as it

was being discharged from the vessel and placed on

the dock, and Taylor requested that it be forwarded

by silk train service in refrigerator-cars, and

Cheney agreed to so forward it, stating that the cost

of such service would be $7.50 per hundred pounds

as against the bill of lading freight of $1.75 per

hundred, and that there would l)e an additional

charge for refrigeration of approximately $21.00

per car to pay, all of which Taylor agreed to.

On August 14th, Taylor again called on Cheney

to see how the matter was progressing, and he and

Cheney again examined the silk, and Taylor was

told by Cheney that the cars had been ordered and

would be brought in shortly, and thereafter the cars
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were brought in, and approximately one-half of the

wet silk bales were loaded on two or more refriger-

ator-cars for shipment,

X.

That after thus contracting for and accepting all

of said 867 bales of wet waste silk for transporta-

tion as aforesaid and after loading approximately

one-half of said bales in refrigerator-cars as afore-

said, the defendant without the consent of plaintiff

and in disregard of plaintiff's protest, failed and

refused to transport said bales of wet waste silk,

or any part thereof, to destination, and thereafter

defendant caused the bales loaded in said refriger-

ator-cars to be unloaded on said dock, all contrary

to the terms and requirements of the aforesaid

contract of carriage.

XI.

That at the time said 867 wet bales were accepted

for shipment as aforesaid and at all times there-

after, the same were properly packed and in condi-

tion for safe transportation by defendant from

Tacoma to destination by silk or passenger train

service in [478] refrigerator-cars, and such trans-

portation was not prohibited by any regulation of

the Interstate Conomerce Commission.

XII.

That thereafter defendant demanded that said

bales be dried and reconditioned before defendant

would transport the same to destination, and plain-

tiff in order to secure transportation of said bales
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to destination was required to and did cause the

same to be dried.

That the reasonable cost and expense of drying

said bales was $5,000, which sum plaintiff paid

therefor.

That plaintiff in taking possession of said 867

bales of wet waste silk for the purpose of drying

it as aforesaid did so without relinquishing any

of plaintiff's rights in the premises.

That after said 867 bales had been dried as afore-

said, the defendant transported the same without

additional freight or charges to destination, to wit:

Providence, Rhode Island, and there delivered the

same to plaintiff.

XIII.

That the drying of said 867 bales of wet waste

silk was done in a reasonable and proper manner.

That the natural and proximate result of the dry-

ing of said bales of waste silk w^as a weakening

of the fiber and a discoloration of said waste silk.

That upon arrival of said 867 bales of waste silk

at destination, the reasonable, fair market value

thereof was the sum of $14,815.67, and no more.

XIV.

That had defendant carried out its contract with

plaintiff and transported said 867 bales of wet

waste silk to destination by silk or passenger train

service in refrigerator-cars, the fair market value

of 500 bales of No. 1 waste silk upon delivery at

destination would have been $95,3^.25, less 10%,
and the [479] fair market value of the 367 bales
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of No. 2 waste silk upon delivery at destination

would have been $40,342.27, less 10%, and the total

net value of said 867 bales upon delivery at desti-

nation would have been $122,163.32.

XV.

That in addition to the bill of lading freight, the

contract between the defendant and plaintiff re-

lating to the transportation of said 867 bales of wet

waste silk from Tacoma, Washington, to destina-

tion by silk or passenger train service in refriger-

ator-cars required the plaintiff to pay further

freight and charges amounting to $6,724.75.

XVI.

That as a result of the failure and refusal of the

defendant to perform its contract to transport said

867 bales of wet waste silk from Tacoma, Washing-

ton, to destination by silk or passenger train service

in refrigerator-cars, the plaintiff* has been damaged

in the sum of $105,622.90.

XVII.

That all of said lOOO bales of waste silk were

insured against damage in transit from Hong Kong
to Providence, Ehode Island, by an open policy

issued by the Atlantic Mutual Insurance Company,

and on February 6, March 7 and March 12, 1919,

the plaintiff received from the Insurance Company
$102,052.96 in the aggregate "as a loan pending

collection of loss on 868 bales of silk waste ex

steamer 'Canada Maru,' refund of the loan to be

made to said Atlantic Mutual Insurance Company
out of the proceeds of the collection specified."
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With respect to shipments such as involved in

this action the insurance policy contained a clause

as follows:

''It is by the assured expressly stipulated in re-

spect to land carriers that no assipiment shall be

made to such carriers of claim [480] for loss or

contribution of any kind under this policy, nor shall

the right of subrogation be abrogated or impaired

by or through any agreement intended to relieve

such carriers from duties or obligations imposed

or recognized by the common law or otherwise."

As CONCLUSION OF LAW the Court finds:

1. That plaintiff is the real party in interest

and entitled to maintain this suit.

2. That the contract between Cheney and Taylor

for the movement of the goods from Tacoma by silk

train in refrigerator-cars was valid and binding

on the defendant and no good sufficient reason is

shown for defendant's refusal to comply therewith.

3. That plaintiff is entitled to have and recover

from defendant damages in the sum of $105,622.90

with costs and disbursements properly taxed in this

action, and that a judgment in favor of the plaintiff

and against the defendant shall be entered accord-

ingly.

To each of the foregoing facts and conclusions

of law defendant excepts and such exceptions are

hereby allowed.

December 7, 1921.

R. S. BEAN,
Judge.
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And on the 13th day of December, 1921, the de-

fendant presented, and the Court allowed and cer-

tified, a BILL OF EXCEPTIONS to the findings

of the Court and to the refusal of the Court to

make the findings which defendant requested, which

bill of exceptions is as follows: [481]

The defendant, claiming error in the Court's de-

cision contained in the Findings of Fact and Con-

clusions of Law filed herein, takes exception thereto,

as follows:

I.

Referring to the finding in paragraph numbered

III the defendant excepts to that portion thereof

in the following words

:

'

' That 500 bales were of the quality known as

*No. 1 Canton Steam Waste Silk' and 500 bales

were of the quality known as 'No. 2 Canton

Steam Waste Silk.'
"

For the reason that there is no evidence indicating

how many of the bales of Canton Waste Silk were

of the quality known as No. 1, or the number of

bales of the quality indicated as No. 2.

11.

Referring to the finding of fact contained in

paragraph thereof numbered VIII, the defendant

excepts to that part thereof in the following words

:

"That on July 30, 1918, and during the time

said 1000 bales of waste silk were in course of

transportation on said S. S. 'Canada Maru'

under the said bills of lading, said vessel

stranded and large quantities of salt water en-
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tered her holds, and as a result 500 bales of

waste silk knowTi as ' Canton Steam Waste Silk

No. 1' and 367 bales of said waste silk known as

'Canton Steam Waste Silk No. 2' became wet

from the contact with the salt water";

For the reason that there is no evidence upon which

the Court could find that 500 of the bales that were

wet with salt water were of the quality known as

Canton Steam Waste Silk No. 1, nor from which

the Court could find that 367 of the wet bales were

of the quality known as Canton Steam Waste Silk

No. 2.

III.

Referring to the finding of fact contained in

the paragraph thereof numbered IX, the defend-

ant excepts to that portion thereof in the following

words

:

"That after the vessel had commenced dis-

charging the wet silk, Mr. Taylor, the repre-

sentative of the underwriters and owners there-

of, called on Mr. Cheney, the Chief Clerk of the

Freight Agent at Tacoma, and who was in

charge of the dock and the movement of freight

therefrom, and told Mr. Cheney that he [482]

was very anxious to have quick dispatch of the

wet silk, and that it was important that it

should go forward in its wet condition. Cheney

and Taylor looked at the silk as it Was being

discharged from the vessel and placed on the

dock, and Taylor requested that it be for-

warded by silk train service in refrigerator-
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cars, and Cheney agreed to so forward it, stat-

ing that the cost of such service would be $7.50

per hundred pounds as against the bill of lading

freight of $1.75 per hundred, and that there

would be an additional charge for refrigeration

of approximately $21.00 per car to pay, all of

which Taylor agreed to.

On August 14th, Taylor again called on

Cheney to see how the matter was progressing,

and he and Cheney again examined the silk,

and Taylor was told by Cheney that the cars

had been ordered and would be brought in

shortly, and thereafter the cars were brought

in, and approximately one-half of the wet silk

bales were loaded on two or more refrigerator-

cars for shipment."

For the reason that there is no evidence upon

which the Court could find that Cheney was in

charge of the dock or the movement of freight

therefrom, or that Cheney had any authority to

make or enter into any agreement respecting the

transportation of freight, and for the further rea-

son that the uncontradicted evidence in the case

and all the evidence bearing on that point proves

affirmatively that Cheney did not have any author-

ity whatever to make or enter into any agreement

respecting the transportation of freight; and for

the further reason that by the Interstate Commerce

Law railway carriers are strictly prohibited from

entering into special contracts for special service

at special rates for transportation of freight; and

for the further reason that Taylor did not in fact
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pay, or tender to pay, or make any promise bind-

ing upon the plaintiff to pay extra charges for the

service required for transportation of 867 bales by
a silk train, or the extra charge for transportation

of said bales in refrigerator-cars; and for the fur-

ther reason that said finding does not include the

requirement demanded by Taylor for sprinkling or

drenching said wet bales so as to keep them con-

tinuously wet during the time of transit to des-

tination.

IV.

Defendant excepts to all of said findings included

in paragraph [-183] thereof numbered X, for the

reason that there is no evidence on which the Court

could find that there was any contract for trans-

portation of 867 bales in their wet condition, nor

on which the Court could find that the unloading

of the refrigerator-cars was contrary to the terms

and requirements of any contract.

V.

Defendant excepts to all of said findings con-

tained in paragraph thereof numbered XI, for the

reason that there is no evidence on which the Court

could find that said wet bales were in a condition

fit for safe transportation, and for the further rea-

son that the evidence proves affirmatively that the

wetting of said 867 bales generated heat and caused

diffusion of offensive fumes so that the same were

difficult to handle, liable to cause spontaneous com-

bustion and fire while confined in freight-cars, and

were totally unfit for transportation without being

reconditioned; and for the further reason that the
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Court's finding that transportation of said bales

while in a wet condition was not prohibited by any

regulation of the Interstate Commerce Commission

is immaterial.

VI.

Defendant excepts to that part of the findings

contained in paragraph thereof numbered XII in

the following words:

"That the reasonable cost and expense of

drying said bales was $5,000, which sum plain-

tiff paid therefor."

For the reason that there is no evidence on which

the Court could find that the plaintiff paid the cost

of drying and reconditioning said 867 bales; but,

on the contrary, the uncontradicted evidence proves

that the $5,000 was paid by Taylor, the underwrit-

er's agent, in that behalf.

VII.

Defendant excepts to that part of the findings

contained in paragraph numbered XII, in the fol-

lowing words: [484]

"That plaintiff in taking possession of said

867 bales of wet waste silk for the purpose of

drying it as aforesaid did so without relin-

quishing any of plaintiff's rights in the prem-

ises."

For the reason that there is no evidence upon which

the Court could find that the plaintiff or Taylor

made any reservation of rights in connection with

the drying and reconditioning of said 867 bales

under Taylor's direction.
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vin.
Defendant excepts to that part of the findings

contained in paragraph thereof numbered XIII,

in the following words:

"That the natural and proximate result of

the drying of said bales of waste silk was a

weakening of the fiber and a discoloration of

said waste silk."

For the reason that there is no evidence on which

the Court could find that the drying of said bales

weakened the fiber or caused a discoloration of

said waste silk, but, on the contrary, the plaintiff's

complaint alleges the effect of the drying to have

been a damage only by discoloration, and the un-

contradicted evidence proves that the weakening

of the fiber of the silk and discoloration thereof

was caused by the wetting of said bales and not

by the drying.

IX.

Defendant excepts to that part of the findings

contained in paragraph thereof numbered XTTI, in

the follow^ing words:

''That upon arrival of said 867 bales of waste

silk at destination, the reasonable, fair market

value thereof was the sum of $14,815.67, and

no more."

For the reason that there is no evidence on which

the Court could find that the reasonable, fair

market value of said 867 bales at the time of deliv-

ery thereof at destination was not in excess of the

sum of $14,815.67.



American Silk Spinning Company. 575

X.

Defendant excepts to all of said findings con-

tained in paragraph thereof numbered XIV, for

the reason and on the ground [485] that there

is no evidence on which the Court could find that

of said 867 bales 500 bales were of the quality or

grade known as No. 1, or find that the market

value of the bales of No. 1 was $95,394.25, less 10%

;

or that the market value of the No. 2 was $40,342.27,

less 10%; or that the total net value of said 867

bales was $122,163.32. On the contrary, the only

evidence as to quantities and value of 867 bales of

the respective grades No. 1 and No. 2 is contained

in the deposition of plaintiff's witness Edward W.
Lownes, in which he stated the quantity of the No.

1 grade to have been 46,613 pounds and that the

total net value of said 867 bales was $113,088.40.

XI.

Defendant excepts to all of the findings contained

in paragraph thereof numbered XV, for the reason

that there is no evidence on which the Court could

find that the amount payable by the plaintiff for

the extra services required in transportation of

said 867 bales to destination in their wet condition

amounted to $6,724.75, and for the reason and on

the ground that there was no contract fixing the

amount payable for such extra service and the un-

contradicted evidence proves that the tariffs on file

with the Interstate Commerce Commission and the

bill of lading contracts under which the transpor-

tation service was undertaken are alike silent as to

any rate payable for such or similar extra service,
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and the amount of extra charges could not be pro-

vided for by special agreement.

xn.
Defendant excepts to all of the findings contained

in paragraph thereof numbered XVI for the rea-

son that there is no evidence on which the Court

could find the amount of plaintiif 's damages to be

$105,622.90, or any sum whatever, nor on which

the Court could find any damages whatever caused

by any act, omission or failure on the part of the

defendant to fully perform the contract undertaken

and covered by the bills of lading. [486]

XIII.

Defendant excepts to so much of the findings

contained in paragraph nimabered XVII as amounts

to a decision that all or any of the money paid to

the plaintiff by the Atlantic Mutual Insurance Com-

pany was a loan, for the reason that the payments

were in discharge of the Insurance Company's ob-

ligation as an insurer and without any obligation

on the part of the plaintiff to ever repay any part

of the money so received.

XIV.

Defendant excepts to paragraph numbered 1 of

the Court's conclusions of law, for the reason that

by the uncontradicted evidence it is proved that

the plaintiff is not the real party in interest, but

commenced and maintained this action for the sole

benefit of the Atlantic Mutual Insurance Company;

and by the uncontradicted evidence it is proved

that the plaintiff was not the owmer of the 867

bales at the time the same were damaged.
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XV.
Defendant excepts to paragraph numbered 2 of

the Court's conclusions of law, for the reason that

there was no contract between Cheney and Taylor

for the movement of the 867 bales; for the further

reason that Cheney was not an authorized agent to

make any contract binding on the defendant with

respect to the transportation of freight; and for the

further reason that such a contract, if it had been

formally made, would be unenforceable because ex-

pressly forbidden by the provisions of the Inter-

state Commerce Law.

XVI.

Defendant excepts to the third paragraph of the

Court's conclusions of law for the reason that the

same is contrary to the facts of the case and con-

trary to law. [487]

XVII.

The defendant requested the Court to find and

include in its findings of fact the following:

'*0n the 30th day of July, 1918, the 'Canada

Maru,' with said 1000 bales on board, met with

a maritime disaster by striking on rocks and

stranding on the coast of Washington near

Cape Flattery, and said vessel was thereby so

badly damaged that her hold and cargo space

were filled with sea water and eight hundred

and sixty-seven (867) of said bales were com-

pletely submerged in the hold of said vessel."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts.
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xvni.
The defendant requested the Court to find and

include in its findings of fact the following:

"Said vessel was rescued from her perilous

position and towed to Tacoma, where she ar-

rived on the 10th day of August, 1918, and from

thence proceeded to a drydock for necessary

temporary repairs before commencing to dis-

charge cargo. After returning to Tacoma she

commenced discharging said bales of silk on the

12th day of August and completed discharg-

ing said bales on the 16th day of Augst, 1918."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts.

XIX.

Tlie defendant requested the Court to find and

include in its findings of fact the following:

*'When discharged from said vessel, one hun-

dred thirty-three (133) of said bales were

found to be undamaged and the same were

promptly transported to destination. The

other 867 bales were completely saturated with

sea water, whereby heat and malodorous fiunes

emanated therefrom to such an extent that the

stevedores were able only with great difficulty

to remove the same from the hold of said ves-

sel, and, after being unloaded on the dock,

heating and diffusion of malodorous fumes con-

tinued, to such an extent that, after inspection

by a Cargo Surveyor, said 867 bales were, by

agents of the Chicago, Milwaukee & St. Paul

Railway Company and said Cargo Surveyor,
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deemed to be dangerous to handle, dangerous

to carry by railway from Tacoma to Provi-

dence, and unfit for transportation without

being reconditioned."

And to the refusal of the Court to make and cer-

tify such finding the defendant excepts. [488]

XX.
The defendant requested the Court to find and

include in its findings of fact the following:

"All of said 1000 bales were insured against

damage in transit from Hong Kong to Provi-

dence by the Atlantic Mutual Insurance Com-

pany; and during the time of the unloading of

the said bales from said vessel, Frank G-. Tay-

lor, representing the Underwriters, by direction

of the Atlantic Mutual Insurance Company,

visited the premises where said wet bales were,

for the time being, situated, and became in-

formed as to the condition thereof, and, after

being definitely informed by agents of the Chi-

cago, Milwaukee & St. Paul Railway Company

that the same were deemed to be unfit for

transportation and that said Railway Company

would not assume the risk of transporting the

same from Tacoma in their wet condition,

caused said wet bales to be removed from

Tacoma to Seattle for the purpose of being re-

conditioned by drying the same, and entered

into a contract with the Pacific Oil Mills, at

Seattle, to perform the service of drying and

re-baling the contents of said bales after being

dried and re-delivering the same, which con-



580 James C. Davis vs.

tract was performed by said Pacific Oil Mills,

and for said service said Taylor paid Five

Thousand ($5,000) Dollars.

And to the refusal of the Court to make and cer-

tify such finding the defendant excepts.

XXI.

The defendant requested the Court to find and

include in its findings of facts the following:

"That the time consumed in completing said

operation of drying extended until the 20th day

of January, 1919."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts.

XXII.

The defendant requested the Court to find and

include in its findings of facts the following:

"That, after being reconditioned as afore-

said, all of the contents of said 867 bales were,

by the Chicago, Milwaukee & St. Paul Rail-

way and connecting lines, transported from

Seattle to, and delivered at. Providence, Rhode

Island, that service being completed on the

30th day of January, 1919."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts.

XXIII.

The defendant requested the Court to find and

include in its [489] findings of fact the follow-

ing:

"On the security of letters of credit all of

said 1000 bales were sold by the manufacturers

in China on a credit of four (4) months from
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the date of shipment thereof from China; the

consignees aforesaid, without receiving imme-

diate payment of the purchase price for said

merchandise, at the time of delivering said bills

of lading to the plaintiff, took from said plain-

tiff a trust receipt, in effect stipulating that

said merchandise belonged to said consignees

until the purchase price aforesaid should be

paid, which payment was made at the time of,

and not before, the expiration of said four

months' period of credit, which was on or about

October 24th, 1918, and at that time, by said

payment, the plaintiff acquired ownership of

said merchandise."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts.

XXIV.
The defendant requested the Court to find and

include in its findings of facts the following:

''In whatever way said merchandise became

damaged or diminished in value, subsequent to

the unloading thereof from the 'Canada Maru,'

such damage or impairment of value occurred

and was fully consummated during the time in-

tervening between the 12th day of August and

the 24th day of October, 1918, during which

time the consignees, Heidelbach Ickelheimer &

Co. and Goldman Sachs & Co., named respect-

ively in said bills of lading, were owners of

said merchandise."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts.
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XXV.
The defendant requested the Court to find and

include in its findinc:s of facts the foliowins::

"The market value of the silk waste con-

tained in said 867 bales, on arrival at Provi-

dence in the due and ordinary com*se of trans-

portation, if then undamaged, would have been

$125,653.78; that gross sum being arrived at by

computation of the market value of two grades

of silk waste. No. 1 grade being at the rate of

$1.51 per pound, of which there was 46,613

pounds, and Xo. 2 grade at .87 per pound, and

there is a total failure on the part of plaintiff

to introduce any evidence respecting the weight

of the silk of said No. 2 grade; and there is a

total failure on the part of plaintiff to prove

the difference in market value between the

sound value—viz., $125,653.78—and the market

value of said merchandise at the time of its

delivery at Providence in the state it was after

being reconditioned as aforesaid."

And to the refusal of the Court to make and cer-

tify said finding [490] the defendant excepts.

XXVI.
The defendant requested the Court to find and

include in its findings of facts the following:

''That in the months of February and March,

1919, the Atlantic Mutual Insurance Company

paid the plaintiff' sums of money aggregating

Seventy-seven Thousand Seven Hundred Fifty-

two and 96/100 Dollars, and there is a total

failure on the part of plaintiff to prove that
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any damage by deterioration of said merchan-

dise, or expenses chargeable as a loss incidental

to the transportation thereof, amounts to any

sum in excess of said $77,752.96, paid by said

Insurance Company as aforesaid, whereby the

plaintiff, previous to the commencement of this

action, received full compensation for v^hatever

loss or damage it may have sustained in con-

nection with the transportation of said mer-

chandise."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts.

XXVII.

The defendant requested the Court to find and

include in its findings of facts the following:

"The defendant did not make, or enter into,

any agreement for transportation of said 867

bales while in the wet condition in which they

were discharged from the 'Canada Maru,' or

any agreement whatsoever respecting the trans-

portation of said merchandise other than, or

different from, the written contract contained

in said four bills of lading, nor at any time

accept said 867 bales, or any part thereof, for

transportation without being reconditioned."

And to the Court's refusal to make and certify

said finding the defendant excepts.

XXVIII.

The defendant requested the Court to find and

include in its findings of facts the following:

"The defendant did not, by any act or omis-

sion, cause, or contribute to the cause of, any
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damage whatever or impairment of value of

said merchandise, or any part therof, or in any

manner fail to fully and completely perform

his contract for that part of the transportation

' by his Railroad."

And to the refusal of the Court to make and cer-

tify said finding the defendant excepts. [-1:91]

XXIX.
The defendant requested the Court to state as a

conclusion of law as follows:

"The plaintiff herein is not the real party in

interest nor entitled by law to maintain this

action."

And to the refusal of the Court to make and cer-

tify such conclusion the defendant excepts.

XXX.
The defendant requested the Court to state as a

conclusion of law as follows:

'^The defendant is not, by any act or omis-

sion, guilty of any breach whatever of the con-

tract sued on herein."

And to the refusal of the Court to make and cer-

tify such conclusion the defendant excepts.

XXXI.
The defendant requested the Court to state as a

conclusion of law as follows:

"The defendant is entitled to have a judg-

ment in his favor that the plaintiff take nothing

by its action herein."

And to the refusal of the Court to make and cer-

tify such conclusion the defendant excepts.
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XXXII.

The defendant requested the Court to state as a

conclusion of law as follows:

**The judgment to be entered herein must

be in favor of the defendant for the amount of

his taxable costs and disbursements."

And to the refusal of the Com't to make and cer-

tify such conclusion the defendant excepts.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Defendant.

BE IT REMEMBERED, that on this 13th day

of December, 1921, the defendant presented and

submitted the foregoing bill of exceptions [492]

and the same and each of the exceptions therein

noted is by the Court allowed.

R. S. BEAN,
Judge.

Which bill of exceptions was filed on the 14th

day of December, 1921.

On the 13th day of December, 1921, the Court

made and signed the following order, extending

the time for preparing and submitting the defend-

ant's general bill of exceptions for use in prosecut-

ing a writ of error:

ORDER EXTENDING TIME.

On reading and filing the above motion, it is, by

the Court, ORDERED, that the time for preparing

and submitting the defendant's general bill of ex-

ceptions, for use in prosecuting a writ of error from

the Circuit Court of Appeals for the Ninth Cir-
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ciiit, be, and the same is hereby, extended for a

period of sixty (60) days from this 13th day of

December, 1921.

R. S. BEAN,
Judge.

On the 14th day of December, 1921, the parties,

by their Attorneys, signed the following STIPU-
LATION:

''IT IS STIPULATED by and between the At-

torneys for the respective parties, that the defend-

ant shall have, and is hereby granted, a period of

sixty (60) days from and after the entry of judg-

ment herein, within which to prepare, serve and

tile his general bill of exceptions for use in pros-

ecuting a writ of error from the Circuit Court of

Appeals for the Ninth Circuit.

Dated this 14th day of December, 1921.

BALLINGER, BATTLE, HULBERT &
SHORTS,

J. M. RICHARDSON LYETH,
Attorneys for Plaintiff.

GEO. W. KORTE,
C. H. ILVNFORD,

Attorneys for Defendant. [493]

The judgment in favor of the plaintiff was signed

by the presiding Judge on the 15th day of December,

1921, and filed in the Clerk's office on December

16th, 1921, and to the granting of said judgment in

favor of the plaintiff the defendant excepted and his

exception was allowed by the Court.

Now, in furtherance of justice and that right
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may be done, the defendant presents the foregoing
as his bill of exceptions in this cause, and prays
that the same may be settled, allowed, signed and
certified by the Presiding Judge, as provided by
law, and filed as a bill of exceptions and made a

part of the record in this cause.

GEO. W. KORTE,
C. H. HANPORD,

Attorneys for Defendant. [494]

Certificate of Judge Settling Bill of Exceptions.

And now, on this 8th day of February, 1922, the

foregoing bill of exceptions was presented for al-

lowance and approval of the Court.

And it appearing to the Court that said bill of

exceptions was duly served upon the attorneys for

the plaintiff on the IGth day of January, 1922, and

that no amendments have been proposed or ob-

jections made thereto, and that the same contains

a full, true and complete report of the proceedings

on the trial of this cause,

—

THEREFORE, I, ROBERT S. BEAN, United

States District Judge for the District of Oregon,

having been duly assigned to hold a term of court

for the Western District of Washington, at Seattle,

and having presided in the said court on the trial of

said cause, and to whom said cause was submitted

for decision, and by whom the judgment in said

cause was rendered, do hereby

ORDER AND CERTIFY, that said bill of ex-

ceptions be, and the same is, allowed to be filed and

made a part of the record of said cause; and I
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certify that said bill of exceptions is true and that,

together with the exhibits referred to therein, it

contains all of the evidence introduced on the trial

of said cause by the respective parties and a full,

true and complete report of the proceedings on said

trial, including exceptions taken to rulings of the

Court and to the findings of fact and conclusions

of law and to the refusal of the Court to make

findings requested by the defendant in due time and

full/ allowed by the Court.

And it is FURTHER ORDERED by the Court

that the original exhibits referred to in said bill

of exceptions are hereby made a paii: thereof, and

the Court directs that the originals of said exhibits

be transmitted to the Circuit Court of Appeals,

together [495] with the transcript of the record

in said cause, including this bill of exceptions.

R. S. BEAN,
Judge.

[Indorsed] : Filed in the United States District

Court, Westei-n District of Washington, Southern

Division. Feb. 8, 1922. F. M. Harshberger, Clerk.

Bv Ed M. Lakin, Deputy. [496]
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United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY,
Plaintiff,

vs.

DIRECTOR GENERAL OF RAILROADS (Oper-

ating Chicago, Milwaukee & St. Paul Rail-

way),

Defendant.

Acknowledgment of Service of Bill of Exceptions.

WE, THE UNDERSIGNED, attorneys of record

for the plaintiff in the above-entitled action, do

hereby acknowledge that, on the 16th day of Janu-

ary, 1922, there was served upon us a true copy of the

defendant's proposed general bill of exceptions for

use on writ of error from the Circuit Court of

Appeals for the Ninth Circuit.

BALLINGER, BATTLE, HULBERT &

SHORTS,
J. M. RICHARDSON LYETH,

Attorneys for Plaintiff.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 8, 1922. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [497]
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United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPIXXIXG COMPANY, a

Corporation,

Plaintiff,

vs.

THE DIRECTOR GENERAL OF RAILROADS
(Operating the Chicago, Milwaukee & St.

Paul Railway),

Defendant.

Assignments of Enror.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

This cause having proceeded to final judgment

in favor of the plaintiff, and the defendant desiring

to prosecute a writ of error, for the purpose of speci-

fying the particular errors relied upon for reversal

of the said judgment, makes the following assign-

ment of errors

:

ASSIGNMENT OF ERROR No. 1.

The Court erred in admitting and considering the

following irrelevant and incompetent testimony:

In the deposition of Arthur D. Little, page 109 of

the defendant's bill of exceptions, the following

question was propounded by counsel for the plain-

tiff:

"To a person having experience in handling

commodities and cargoes ordinarily shipped on
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railroads in the United States, is there any
reasonable justification for assuming that be-

cause a cargo of Canton silk waste which has

been wet with sea water is heating to a certain

degree and giving off ammonia—in assuming

that the cargo is dangerous or liable to spon-

taneous combustion if transported,"

And to that question the counsel for the defendant

objected, on the ground that it called for an opinion

as to the ultimate facts to be passed upon by the

Court, and did not call for an opinion upon a

matter provable by the testimony of an expert wit-

ness, and on the further ground that the witness is

not qualified to testify as an expert in answer to

that question, [498] to which question the witness

made the following answer

:

"In my opinion, there is none, both for the

reason that silk waste is well known not to be

subject to spontaneous combustion, and for the

further fact that the ammonia evolved is in

itself an efficient fire extinguisher.
'

'

And the defendant excepted to the ruling of the

Court, admitting said answer in evidence, and his

exception was allowed.

And in the same deposition the following question

was propounded by counsel for the plaintiff:

"I show you pamphlet entitled: 'INTER-

STATE COMMERCE COMMISSION. REG-
ULATIONS FOR THE TRANSPORTA-
TION OF EXPLOSIVES AND OTHER
DANGEROUS ARTICLES BY FREIGHT.'

dated September, 1918, page 49 thereof, article
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1801, regarding 'Forbidden Articles.' Sub-

section (d) reading as follows:

'Rags or cotton waste oily witb more than

5 per cent of vegetable or animal oil, or wet
rags, or wet textile waste, or wet paper stock,

'

and ask you whether Canton steam waste could

properly or reasonably be classified under any
of these words?"

And to that question the defendant objected, and,

notwithstanding his objection, the witness was per-

mitted to answer.

And to that question the witness made the fol-

lowing answer:

"It is certainly not to be classified as rags or

cotton waste oily with more than five per cent

of vegetable or animal oil, since the Canton

steam silk waste contains practically no oil and

has moreover not been processed in any such

sense as rags or cotton waste. Neither can it

be classified as wet rags or wet paper stock, nor

as wet textile waste for the reason in the latter

case that it bears the same relation to cotton

or other textile waste that raw or cotton linters

bear to the waste of the textile mill. It is, in

fact, although called a waste, a valuable and

well recognized raw material for an important

manufacture."

And to the admission of said testimony the de-

fendant excepted, and his exception was allowed by

the Court. [499]

And in the same deposition the following question

was propounded by counsel for the plaintiff:
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"Whether or not a freight claim agent of
such a road ought to have known the commodity
known as Canton steam silk waste with its re-

lation to the possible danger of spontaneous
combustion?"

And to that question the defendant excepted for

the reason that it calls for an opinion upon a man's
mentality; but, notwithstanding said objection, the

witness was permitted to answer.

To the a!bove question the witness made the fol-

lowing answer:

"Canton steam silk waste is a commodity of

such well known character and frequent ship-

ment and commercial value that those engaged

in its transportation, and particularly the

freight agents of transcontinental railroads,

by which such material is commonly trans-

ported, might, it seems to me, in my opinion,

be properly assumed to possess the general

knowledge of its properties and characteristics

as regards any tendency to spontaneous com-

bustion. In other words, they should know

that it is commonly recognized that it has no

such tendency."

And to the admission of that testimony the de-

fendant excepted and his exception was allowed by

the Court.

And in the deposition of Edward A. Barrier, de-

fendant's bill of exceptions, Page 123, the following

question was propounded to said witness by counsel

for the plaintiff:

"Assume the facts that I have stated in my
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hypothetical question up to the time that the

bales of silk were unloaded on the wharf, and
assume that they were wet down with a hose and
that approximately one-half of the cargo had
been loaded in refrigerator-cars, and that the

assistant freight claim agent of the defendant

railroad, the Chicago, Milwaukee & St. Paul,

had at that time directed that the silk be un-

loaded from the refrigerator-cars and that it

be not shipped unless it was first frozen or

dried,—whether or not such claim agent would

have been reasonably justified in assuming that

the wet silk waste was a dangerous commodity

to be transported and liable to spontaneous

combustion?"

And to that question the defendant excepted, on

the ground that it calls for the conclusion of the

witness upon the ultimate facts and relates to an

opinion in relation to the facts which do not involve

technical knowledge or the knowledge of an expeii,

and, therefore, the witness is incompetent to testify

as to such matters. But, notwithst<anding said ob-

jection, the witness was permitted to answer as fol-

lows :

"I do not consider that the freight agent

would be justified in taking that action. I

might say that my reason for that is this :
That

I believe that a man whose [500] duties are to

pass on such important questions as that should

be familiar at least with the general properties

of the materials with which he is dealing, and

the properties of raw silk with reference to the
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possibility of the spontaneous ignition, such as

are generally known among those that are qual-

ified to give information on the subject, can be

easily obtained."

And to that answer the defendant excepted and

his exception was allowed by the Court.

And the following question was propounded to the

same witness by counsel for the plaintiff:

"Is the fact that a commodity of animal or

vegetable origin heats from fermentation, alone

reasonable ground for assuming that it is a

dangerous commodity to transport or that it is

liable to spontaneous combustion?"

And to that question the defendant objected, on

the ground that it called for an opinion on the

ultimate facts and not an opinion relating to any-

thing w^hich calls for technical knowledge. Not-

withstanding said objection the witness was permit-

ted to answer.

To the above question the witness made the fol-

lowing answer:

"I should say not. The railroads are regu-

larly transporting material which is subject to

heating w^hich does not ignite spontaneously."

And to the admission of that testimony the de-

fendant excepted, and his exception was allowed by

the Court.

And in the deposition of Harry Albert Mereness,

defendant's bill of exceptions, page 200, the follow-

ing question was propounded to said witness by

counsel for the plaintiff:
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''Assume further that when the silk waste had
first been discharged from the vessel, it had
heated to some extent and that it had been wet

down by hose, and that on x^ugust 15th and 16th

the heating had reduced and that in some bales

it had disappeared entirely; that ammonia
fumes were coming off,—whether or not, un-

der those conditions, there would have been

reasonable ground for assuming that there

was any danger from spontaneous combustion

in transporting the cargo in refrigerator-cars

iced across the continent?"

And to that question the defendant objected, on

the ground that the question is incompetent, imma-

terial and irrelevant, and the witness is not com-

petent to give his opinion on the subject, and it calls

for an opinion on a subject which an expert is in-

competent to give, and it is the conclusion of a

given state of facts which the jury or the Court

must pass upon. But, notwithstanding said objec-

tion, the witness was permitted to answer the ques-

tion. [501]

To the foregoing question said witness made the

following answer:

"Under the conditions that you have out-

lined, I have no reason to believe that there

would be any danger due to spontaneous com-

bustion in shipping this cargo."

And to that testimony the defendant excepted,

and his exception was allowed by the Court.

ASSIGNMENT OF ERROR No. II.

At the conclusion of the trial and after the argu-
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ment by counsel for the plaintiff and defendant re-

spectively, the cause was taken under advisement

by the Court, and, in due time, before the rendition

of the Court's decision, the defendant submitted in

writing proposed findings of fact and conclusions

of law% and requested the Court to make findings

and conclusions accordingly, including the follow-

ing:

"On the 30th day of July, 1918, the 'Canada

Maru,' with said 1000 bales on board, met with

a maritime disaster by striking on rocks and

stranding on the coast of Washington near

Cape Flattery, and said vessel was thereby so

badly damaged that her hold and cargo space

were filled with sea water and eight hundred

and sixty-seven (867) of said bales were com-

pletely submerged in the hold of said vessel."

And to make said findings, the Court refused,

and to the ruling of the Court in refusing to make

said findings, the defendant at the time excepted,

and said exception was allowed by the Court.

ASSIGNMENT OF ERROR No. Ill,

Defendant also requested the Court to make a

finding as follows:

"Said vessel was rescued from her perilous

position and towed to Tacoma, where she ar-

rived on the 10th day of August, 1918, and

from thence proceeded to a drydock for neces-

sary temporary repairs before commencing to

discharge cargo. After returning to Tacoma

she commenced discharging said bales of silk
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on the 12th day of August and completed dis-

charging said bales on the 16th day of August,

1918." [502]

And to make said finding the Court refused, and

to the ruling of the Court in refusing to malie said

finding the defendant excepted, and his exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. IV.

And defendant also requested the Court to make

a finding as follows:

"When discharged from said vessel, one hun-

dred thirty-three (133) of said bales were

found to be undamaged and the same were

promptly transported to destination. The other

867 bales were completely saturated with sea

water, whereby heat and malodorous fumes

emanated therefrom to such an extent that

stevedores were able only with great diffi-

culty to remove the same from the hold of said

vessel, and, after being unloaded on the dock,

heating and diffusion of malodorous fumes con-

tinued, to such an extent that, after inspection

by a Cargo Surveyor, said 867 bales were, by

agents of the Chicago, Milwaukee & St. Paul

Railway Company and said Cargo Surveyor,

deemed to be dangerous to handle, dangerous

to carry by railway from Tacoma to Provi-

dence, and unfit for transportation without be-

ing reconditioned."

And to make said finding the Court refused and

to the ruling of the Court in refusing to make said
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finding the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. V.

And the defendant also requested the Court to

make a finding as follows:

''All of said 1000 bales were insured against

damage in transit from Hong Kong to Provi-

dence by the Atlantic Mutual Insurance Com-

pany; and during the time of the unloading of

the said bales from said vessel, Frank G. Tay-

lor, representing the Underwriters, by direc-

tion of the Atlantic Mutual Insurance Com-

pany, visited the premises where said wet bales

were, for the time being, situated, and became

informed as to the condition thereof, and, after

being definitely informed by the Agents of the

Chicago, Milwaukee & St. Paul Railway Com-

pany that the same were deemed to be unfit

for transportation and that said Railway Com-

pany would not assume the risk of transporting

the same from Tacoma in their wet condition,

caused said wet bales to be removed from Ta-

coma to Seattle for the purpose of being re-

conditioned by drying the same, and entered

into a contract with the Pacific Oil Mills, at

Seattle, to perform the service of drying and

rebaling the contents of said bales after [503]

being dried and redelivering the same, which

contract was performed by said Pacific Oil

Mills, and for said service said Taylor paid

Five Thousand ($5,000.00) Dollars."

And to make said finding, the Court refused, and
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to the ruling of the Court in refusing to make said
finding the defendant excepted, and said exception
was allowed by the Court.

ASSIGNMENT OF ERROR No. VI.
And defendant also requested the Court to make

a finding as follows

:

"That the time consiuned in completing said

operation or drying extended until the 20th

day of January, 1919."

To make said finding, the Court refused, and to

the ruling of the Court in refusing to make said

finding the defendant excepted, and said exception

was allowed b}^ the Court.

ASSIGNMENT OF ERROR No. VII.

The defendant requested the Court to find and

include in its findings of fact the following:

"That, after being reconditioned as afore-

said, all of the contents of said 867 bales were,

by the Chicago, Milwaukee <fe St. Paul Railway

and connecting lines, transported from Seattle

to, and delivered at, Providence, Rhode Island,

that service being completed on the 30tli day of

January, 1919."

To make said finding, the Court refused, and to

the ruling of the Couil in refusing to make said

finding the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. VIII.

The defendant also requested the Court to make

a finding as follows:

"On the security of letters of credit all of

said 1000 bales were sold by the manufacturers
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in China on a credit of four (4) months from
the date of shipment thereof from China; the

consignees aforesaid, without receiving imme-
diate payment of the purchase price for said

merchandise, at the time of delivering said bills

of lading to the plaintiff, took from said plain-

tiff a trust receipt, in effect stipulating that said

merchandise belonged [504] to said consignees

until the purchase price aforesaid should be

paid, which payment was made at the time of,

and not before, the expiration of said four

months period of credit, which was on or about

October 24th, 1918, and at that time, by said

payment, the plaintiff acquired ownership of

said merchandise."

To make said finding, the Court refused, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. IX.

The defendant also requested the Court to make

a finding as follows

:

"In whatever way said merchandise became

damaged or diminished in value, subsequent to

the unloading thereof from the "Canada

Maru," such damage or impairment of value

occurred and was fully consummated during the

time intervening between the 12th day of Au-

gust and the 24th day of October, 1918, during

which time the consignees, Heidelbach Ickel-

hiemer & Co. and Goldman Sachs & €o., named

respectively in said bills of lading, were

owners of said merchandise."
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To make said finding, the Court refused, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. X.
The defendant also requested the Court to make

a finding as follows

:

"The market value of the silk waste contained

in said 867 bales, on arrival at Providence in

the due and ordinary course of transportation,

if then undamaged, would have been $125,653.78;

that gross sum being arrived at by computation

of the market value of two grades of silk waste,

No. 1 grade being at the rate of $1.51 per

pound, of which there was 46,613 pounds, and

No. 2 grade at .87 per pound, and there is a total

failure on the part of plaintiff to introduce any

evidence respecting the weight of the silk of

said No. 2 grade; and there is a total failure

on the part of the plaintiff to prove the dif-

ference in market value between the sound

value—viz; $125,653.78—and the market value

of said merchandise at the time of its delivery

at Providence in the state it was after being

reconditioned as aforesaid." [505]

The Court refused to make said finding, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. XL
And the defendant also requested the Court to

make a finding as follows:
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''That in the months of February and March,

1919, The Atlantic Mutual Insurance Company
paid the plaintiff sums of money aggregating

Seventy-seven Thousand Seven Hundred Fifty-

two and 96/100 Dollars, and there is a total

failure on the part of plaintiff to prove

that any damage by deterioration of said mer-

chandise, or expenses chargeable as a loss in-

cidental to the transportation thereof, amounts

to any sum in excess of said $77,752.96, paid by

said Insurance Company as aforesaid, where-

by the plaintiff, previous to the commencement

of this action, received full compensation for

whatever loss or damage it may have sustained

in connection with the transportation of said

merchandise.
'

'

The Court refused to make said finding, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. XII.

And the defendant requested the Court to make a

finding as follows

:

''The defendant did not make, or enter into,

any agreement for transportation of said 867

bales while in the wet condition in which they

were discharged from the 'Canada Maru,' or

any agreement whatsoever respecting the trans-

portation of said merchandise other than, or

different from, the written contract contained

in said four bills of lading, nor at any time
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accept said 867 bales, or any part thereof, for

transportation Avithout being reconditioned."

To make said finding, the Court refused, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. XIII.

The defendant also requested the Court to make a

finding [506] as follows:

"The defendant did not, by any act or omis-

sion, cause, or contribute to the cause of, any

damage whatever or impairment of value of

said merchandise, or any part thereof, or in

any manner fail to fully and completely per-

form his contract for that part of the trans-

portation by his Railroad."

The Court refused to make said finding, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

ASSIGNMENT OF ERROR No. XIV.

The defendant requested the Court to include in

its conclusions of law the following:

"The plaintiff herein is not the real party

in interest nor entitled by law to maintain this

action,
'

'

which request was refused by the Court, and to the

ruling of the Court in refusing to make said finding

the defendant excepted, and said exception was al-

lowed by the Court.



American Silk Spinning Company. 605

ASSIGNMENT OF ERROR No. XV.
The defendant requested the Court to make as

a conclusion of law the following:

'*The defendant is not, by any act or omis-
sion, guilty of any breach whatever of the con-
tract sued on herein,"

which request was refused by the Court, and to

said refusal the defendant excepted, and said ex-

ception was allowed by the Court.

ASSIGNMENT OF ERROR No. XVI.
And the defendant requested the Court to make

as a conclusion of law the following:

"The defendant is entitled to have a judg-

ment in his favor that the plaintiff take noth-

ing by its action herein."

The above request was refused by the Court, and

to the ruling of the Court in refusing to make said

finding the defendant excepted, and said exception

was allowed by the Court. [507]

ASSIGNMENT OF ERROR No. XVII.
The Court made finding of facts and conclusions

of law in writing, including the following, contained

in paragraph Three of said findings of fact

:

"That 500 bales were of the quality known

as 'No. 1 Canton Steam Waste Silk' and 500

bales were of the quality known as 'No. 2

Canton Steam Waste Silk';"

which the defendant assigns for error for the rea-

son that no evidence was introduced upon the trial

indicating the number of bales of the qualities

known as No. 1 and No. 2 Canton Steam Silk Waste.
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ASSIGNMENT OF ERROR No. XVIII.
Paragraph numbered VIII of the Court's findings

inchides the following:

"That on July 30th, 1918, and during the

time said bales of waste silk were in course of

transportation on said S. S. * Canada Maru'
under the said bills of lading, said vessel

stranded and large quantities of salt water en-

tered her holds, and as a result 500 bales of

waste silk known as 'Canton Steam Waste Silk

No. 1' and 367 bales of said waste silk known
as 'Canton Steam Waste Silk No. 2' became

wet from the contact with the salt water,"

which finding the defendant assigns for error, for

the reason that no evidence was introduced upon

the trial indicating the number of bales of the quali-

ties of No. 1 and No. 2 Canton Steam Silk Wastes.

ASSIGNMENT OF ERROR No. XIX.

Paragraph niunbered Nine of the Court's find-

ings of fact includes the following:

"That after the vessel had conmienced dis-

charging the wet silk, Mr. Taylor, the represen-

tative of the underwriters and owners thereof,

called on Mr. Cheney, the Chief Clerk of the

Freight Agent at Tacoma, and who was in

charge of the dock and the movement of freight

therefrom, and told Mr. Cheney that he was

very anxious to have quick dispatch of the wet

silk, and that it was important that it should go

forward in its wet condition. Cheney and Tay-

lor looked at the silk as it was being discharged

from the vessel and placed on the dock, and
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Taylor requested that it be forwarded by silk

train service in refrigerator-cars, and Cheney
agreed to so forward it, stating that the cost of
such service would be $7.50 per [508] hun-
dred pounds as against the bill of lading freight

of $1.75 per hundred, and that there would be

an. additional charge for refrigeration of ap-

proximately $21.00 per car to pay, all of which
Taylor agreed to.

On August 14th, Taylor again called on Che-
ney to see how the matter was progressing, and
he and Cheney again examined the silk, and Tay-
lor was told by Cheney that the cars had been

ordered and would be brought in shortly, and
thereafter the cars were brought in, and ap-

proximately one-half of the wet silk bales

were loaded on two or more refrigerator-cars

for shipment,"

which finding the defendant assigns for error, for

the reason that no evidence was introduced upon

the trial tending to prove that the person named
''Cheney," referred to in said findings, was in

charge of the dock or the movement of freight

thereupon, or that he had any authority to make

or enter into any agreement respecting the trans-

portation of freight, and for the further reason

that the uncontradicted evidence in the case and all

the evidence upon that point proves affirmatively

that said Cheney did not have any authority what-

ever to make, or enter into, any agreement respecting

the transportation of freight, and, for the further
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reason, that by the Interstate Commerce Law rail-

road carriers are strictly prohibited from entering

into special contracts, or special service at special

rates, for the transportation of freight, and for the

further reason that Taylor did not, in fact, pay, or

tender pa^nnent, or make any promise binding upon

the plaintiff to pay extra charges for the services

required for transportation of 867 bales by silk

train, or the extra charge for transportation of said

bales in refrigerator-cars, and for the further rea-

son that said finding does not include the require-

ment demanded by Taylor for sprinkling or drench-

ing said wet bales so as to keep them continuously

wet during the time of transit to destination.

ASSIGNMENT OF ERROR No. XX.
The Court erred in making the finding numbered

as paragraph [509] X for the reason that said

finding is not true, is not supported by any evidence

whatever, and is contrary to all the evidence bear-

ing upon the question as to the making of a special

contract for transportation of 867 bales in their wet

condition.

ASSIGNMENT OF ERROR No. XXI.

The Court erred in making the finding contained

in paragraph thereof, numbered XI, for the reason

that the same is not true, is not supported by any

evidence, and all the evidence proves affirmatively

that the wetting of said 867 bales generated heat

and caused diffusion of offensive fumes so that the

same were difficult to handle, liable to cause spon-

taneous combustion and fire while confined in

freight-cars and were totally unfit for transporta-
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tion without being reconditioned; and for the fur-
ther reason that the Court's finding that transporta-
tion of said bales while in a wet condition was not
prohibited by any regulation of the Interstate Com-
merce Commission, is immaterial.

ASSIGNMENT OF ERROR No. XXII.
The Court erred in its findings of fact in para-

graph numbered XII, that the reasonable costs and
expense of drying said bales was Five Thousand
($5,000.00) Dollars, which sum the defendant paid

therefor, for the reason that no evidence was in-

troduced upon the trial to support a finding as to

the reasonable costs and expense of drying said

bales, and there was no evidence tending to prove

that the plaintiff paid said sum of Five Thousand

($5,000.00) Dollars, or any part thereof. And the

evidence proves affirmatively that whatever sum was

paid for drying said bales was paid by Frank Tay-

lor, the representative of the Insurers.

ASSIGNMENT OF ERROR No. XXIII.

The Court erred in making the following finding,

included in paragraph numbered XII, that the

plaintiff, in taking possession of said 867 bales of

wet waste silk for the purpose of [510] drying

it, as aforesaid, did so without relinquishing any of

plaintiff's rights in the premises, for the reason

that there was no evidence introduced upon the trial

tending to prove that there was any reservation of

rights in behalf of any party in taking possession of

867 bales for the purpose of reconditioning the same.

ASSIGNMENT OF ERROR No. XXIV.

The Court erred in making the finding contained
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in paragraph numbered XIII, that the natural and

proximate result of the drying of said bales of waste

silk was a weakening of the fiber and a discoloration

of said waste silk, for the reason that there was no

evidence introduced upon the trial tending to prove

that the drying of said bales had any tendency to

weaken the fiber or cause discoloration of said waste

-silk, and said finding is not true, and all the evi-

dence in the case proves that the damage to 867 bales

was entirely due to the wetting thereof,

ASSIGNMENT OF ERROR No. XXV.
The Court erred in making the finding contained

in paragraph thereof numbered XIII, that upon

arrival of said 867 bales of waste silk at destina-

tion, a reasonable, fair market value thereof was

the sum of Fourteen Thousand Eight Hundred Fif-

teen and 67/100 Dollars ($14,815.67), for the reason

that there was no evidence introduced upon the

trial tending to prove the market value of said

bales on arrival thereof at destination, or that said

market value was not in excess of the sum afore-

said.

ASSIGNMENT OF ERROR No. XXVI.

The Court erred in making the finding contained

in paragraph numbered XIV of its findings of fact,

for the reason that no evidence was introduced upon

the trial that 500 or any number of bales of wet

silk were of the grade known as No. One (1), nor

that the market value of said bales of No. 1 was

Ninetv-five Thousand Three Hundred Ninety-four

and 25/100 Dollars ($95,394.25) [511] less ten

(10%) per cent, nor that the market value of the



American Silk Spinning Company. 611

bales of No. 2 quality was of the market value of
Forty Thousand Three Hundred Forty-two and
27/100 Dollars less ten (IO70) per cent, nor that the
total value of said 867 bales was One Hundred
Twenty-two Thousand One Hundred Sixty-three
and 32/100 Dollars ($X22,163.32), and said finding
is not true and all of the evidence in the case proves
that the quantities and value of 867 bales was One
Hundred Thirteen Thousand Eighty-eight and
40/100 Dollars ($113,088.40).

ASSIGNMENT OF ERROR No. XXVII.
The Court erred in making the finding contained

in paragraph numbered XV of its findings of fact,

for the reason that no evidence was introduced upon
the trial tending to prove that the amount payable

by the plaintiff for extra service required in trans-

portation of said 867 bales to destination in their

wet condition was Six Thousand Seven Hundred
Twenty-four and 75/100 Dollars ($6724.75), and

said finding is not true because the uncontradicted

evidence proves that the tariff of rates on file with

the Interstate Commerce Commission made no pro-

vision fixing any rate for such or similar extra ser-

vice and any special contract or special rate for

extra service was and is contrary to law.

ASSIGNMENT OF ERROR No. XXVIII.

The Court erred in its findings contained in para-

graph thereof numbered XVI, for the reason that no

evidence was introduced upon the trial tending to

prove that the amount of the plaintiff's damages

was One Hundred Five Thousand Six Hundred

Twenty-two and 90/100 Dollars ($105,622.90), or



612 James C. Davis vs.

any amount whatever, and the same is not true, and
the plaintiff was not damaged in any sum whatever,

caused by any act, omission or failure on the part
of the defendant to fully perform the contract un-

dertaken and covered by the bills of lading. [512]

ASSIGNMENT OF ERROR No. XXIX.
The Court erred in its findings of fact contained

in paragraph thereof numbered XYII, that all or

any part of the money paid to the plaintiff by the

Atlantic Mutual Insurance Company was a loan, for

the reason that all of the evidence introduced upon

the trial relating to said payment, proves that said

payment was made without any obligation on the

part of the plaintiff to repay the same, or any part

thereof, except whatever sum might be collected

from the defendant, and that the pa^^nent made

extinguished the liability of the Atlantic Mutual

Insurance Company as an insurer of the shipment

of silk.

ASSIGNMENT OF ERROR No. XXX.
The Court erred in its conclusions of law in para-

graph thereof nmnbered I, for the reason that by

the uncontradicted evidence and all of the evidence

introduced upon the trial, it was proved that the

plaintiff is not the real party in interest in prose-

cuting this action, but commenced and maintained

the same for the sole benefit of the Atlantic Mutual

Insurance Company, and the uncontradicted evi-

dence and all of the evidence introduced on the trial

proved that the plaintiff was not the owner of 867

bales at the time when the same were damaged.

ASSIGNMENT OF ERROR No. XXXI.

The Court erred in its conclusions of law con-
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tained in paragraph thereof numbered II, for the

reason there was no contract between Cheney and

Taylor for the movement of 867 bales, that Cheney

w^as not an authorized agent to make any contract

binding on the defendant with respect to the trans-

portation of freight, and if such contract had been

formally made, it would have been unlawful and un-

enforceable because expressly forbidden by the pro-

visions of the Interstate Commerce law. [513]

ASSIGNMENT OF ERROR No. XXXII.
The Court erred in its conclusions of law con-

tained in paragraph numbered III thereof, for the

reason that the same is contrary to the facts proved

on the trial and contrary to the law.

ASSIGNMENT OF ERROR No. XXXIII.

The Court erred in rendering the judgment

against the defendant, for the reason that the find-

ings of fact as made and signed by the Court are

insufficient to justify the conclusions of law and in-

sufficient to support said judgment.

ASSIGNMENT OF ERROR No. XXXIV.

The Court erred in rendering a final judgment in

this action, for the reason that instead of being in

favor of the plaintiff, the right judgment should

have been in favor of the defendant.

AVHEREFORE, the defendant prays the United

States Circuit Court of Appeals for the Ninth Cir-

cuit for a review of this action, pursuant to the

writ of error to be sued out herein; and to reverse

the final judgment of the District Court for the
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Western District of Washington, Southern Division.

GEO. W. KORTE,
C. H. HAXFORD,

Attorneys for Defendant.

[Indorsed] : Filed in the U. S. District Court,

Western District of Washington, Southern Division.

Feb. 14, 1922. F. M. Harshberger, Clerk. [514]

United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Plaintiff,

vs.

THE DIRECTOR GENERAL OF RAILROADS,
(Operating the Chicago, Milwaukee & St.

Paul Railway),

Defendant.

Petition for Writ of Error and Order Granting

Same.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

The defendant in the above-entitled action being

aggrieved by errors in the proceedings, decision

and judgment of the Court in said action, comes

now by his attorneys and presents an assignment of

the alleged errors, which he desires to submit to

the Honorable Circuit Court of Appeals for the
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Ninth Circuit, and hereby prays for an order grant-

ing a Writ of Error to be directed to the above-en-

titled District Court on which the record in said

cause may be certified to said Circuit Court of Ap-
peals; and fixing the amount of the bond for costs

required on said Writ of Error.

GEO. W. KORTE,
C. H. HANPORD,

Attorneys for Said Defendant.

ORDER.
On this 17th day of February, 1922, the above pe-

tition, with an assignment of alleged errors was duly

presented to the undersigned, one of the Judges of

the United States Circuit Court of Appeals for the

Ninth Circuit, and thereupon, it is by me ordered

that, said petition be and the same is hereby

granted; that a writ of error do issue directed to

the United States District Court for the Western

District of Washington, Southern Division; and

that the amount of the cost bond on said [515]

writ of error be and the same is hereby fixed at the

sum of Five Hundred Dollars.

This order granted and signed at the City of San

Francisco in the State of California this 17th day

of February, 1922.

WM. B. GILBERT,

United States Circuit Judge for the Ninth Circuit.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 20, 1922. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [516]
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

THE DIRECTOR GENERAL OP RAILROADS,
Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY,
Defendant in Error.

Petition for Order Enlarging Time for Filing the

Transcript (Copy).

To the Honorable Judges of the L^nit^d States Cir-

cuit Court of Appeals for the Ninth Circuit.

The defendant in this case having sued out a writ

of error respectfully shows that the record in this

cause is voluminous so that it is not practicable for

the Clerk of the District Court to complete a tran-

script thereof within the time prescribed for filing

the same; and for that reason prays for an order

extending the time for filing the transcript in the

Circuit Court of Appeals to and including the third

day of April, 1922.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Plaintiff in Error.

Order Extending Time to and Including April 3,

1922, to File Record and Docket Cause (Copy).

And now, on this 17th day of February, 1922, for

the cause shown by the above petition, it is by the

undersigned, one of the Judges of the United States

Circuit Court of Appeals for the Ninth Circuit,
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ORDERED: That, the time for filing the tran-

script of the record and docketing the cause in this

Court be and the same is hereby extended to and

including the third day of April, 1922.

WM. B. GILBERT.
Circuit Judge.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 20, 1922. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [517]

United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Plaintiff,

vs.

THE DIRECTOR GENERAL OF RAILROADS
(Operating the Chicago, Milwaukee & St.

Paul Railway),

Defendant.

Bond on Writ of Error (Copy).

KNOW ALL MEN BY THESE PRESENTS:
That we, the Director General of Railroads, defend-

ant in the above-entitled action, as principal, and

the National Surety Company of New York, a cor-

poration, as surety, are held and firmly bound unto

the American Silk Spinning Company, a corpora-
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tion, plaintiff in the above-entitled action in the sum
of Five Hundred Dollars, for the pa\Taent of which
well and truly to be made, we bind ourselves and
each of us, jointly and severally, and each of our

successors, firmly by these presents.

Sealed with our seals and dated the day of

, 1922.

Whereas, the above-named defendant has sued

out a writ of error to the above-entitled District

Court, for a review of its decision and final judg-

ment against said defendant in the above-entitled

action.

Now, therefore, the condition of this obligation

is such that if said defendant shall prosecute said

writ of error to effect and answer all costs and

damages, if he fails to make his plea good, then

this obligation shall be void ; othei^wise to remain in

full force and virtue.

Director General of Railroads,

By GEO. W. KORTE,
His Attorney.

NATIONAL SECURITY COMPANY OF
NEW YORK,

[Corporate Seal] By ROLLO C. WHYTE,
Attorney in Fact. [518]

[Indorsed]: Filed in the United States Dis-

trict Court, Western District of Washington, South-

ern Division. Feb. 20, 1922. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [519]
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United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Plaintiff,

vs.

THE DIRECTOR GENERAL OF RAILROADS
(Operating the Chicago, Milwaukee & St.

Paul Railway),

Defendant.

Praecipe for Tra>nscript of Record.

To the Clerk of the Above-entitled District Court:

For a review of this cause on the writ of error

sued out b}^ the defendant herein, please prepare,

certify and transmit to the United States Circuit

Court of Appeals for the Ninth Circuit a complete

transcript of the record herein, including the fol-

lowing :

1. The pleadings, consisting of the complaint,

answer and reply.

2. All orders of the Court and entries in the

record of proceedings including the record

of the trial, and the judgment.

3. All stipulations on file.

4. The Court's findings of facts and conclusions

of law; two papers, viz., orginal and dupli-

cate, with exceptions noted to each.

5. The defendant's two bills of exceptions.
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by^. The assignments of error.

6. This praecipe ; and the bond on writ of error.

Petition and order allowing writ.

And with said transcript, transmit the original

writ of error, the original citation, and the original

petition for enlargement of the time for filing said

transcript in the Circuit Court of Appeals, with the

order granting the same; and all the original ex-

hibits introduced on the trial by both parties.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Defendant.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division. Feb. 29, 1922. F. M. Harshberger,

Clerk. By Ed M. Lakin, Deputy. [520]

In the District Court of the United States, for the

Western District of Washington, Southern

Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Plaintiff,

vs.

THE DIRECTOR GENERAL OF RAILROADS

(Operating the Chicago, Milwaukee & St

Paul Railway),
Defendant.
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Certificate of Clerk U. S. District Court to

Transcript of Record.

I, F. M. Harshberger, Clerk of the above-entitled

District Court, DO HEREBY CERTIFY that the

foregoing transcript, comprising tj^ewritten pages

numbered consecutively from one to 527, contains

a full, true and correct copy of the record and pro-

ceedings of said District Court in the case wherein

the American Silk Spinning Company is plaintiff

and the Director General of Railroads, operating

the Chicago, Milwaukee & St. Paul Railway, is de-

fendant ; and contains all of the matter which I am
required, by the praecipe of the plaintiff in error, to

transmit to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and that the same con-

stitutes the record on writ of error from the judg-

ment of said District Court, which writ of error

was lodged and filed in my office on the twenty-third

day of February, 1922.

I further certify that I attach hereto and here-

with transmit the original writ of error and the

original citation issued in said cause and the bond

on writ of error.

I further certify that I herewith transmit all of

the original exhibits introduced by the plaintiff and

defendant respectively, which I am, by order of the

Court, required to transmit to the Circuit Court of

Appeals for the Ninth Circuit. [521]

I further certify that the fees of the Clerk for

preparing and certifying said transcript and for-

wardino- said exhibits amount to the sum of Two



^22 James C. Davis vs.

Hundred and Twelve Dollars and Fifty Cents,
which amount has been paid to me in full by the
attorney for the plaintiff in error.

IN WITNESS WHEREOF, I have hereunto
set my hand and affixed the seal of said District

Court, at Tacoma in said District, this sixteenth

day of March, 1922.

[Seal] F. M. HARSHBERGER,
Clerk.

By E>d M. Lakin,

Deputy Clerk [522]

United States Circuit Court of Appeals for the

Ninth Circuit.

No. .

JAjMES C. DAVIS, Director General of Railroads,

and Agent Appointed Under the Transpor-

tation Acts of 1920, Operating the Chicago,

Milwaukee & St. Paul Railway,

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Defendant in Error.

Writ of Error (Copy).

United States of America,—ss.

The President of the United States to the Honor-

able Judges of the District Court of the United

States for the Western District of Washington,

Southern Division, GREETING:
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Because in the records and proceedings, as also

in the rendition of the judgment, of a plea which is

in the said District Court before you, or some of

you, between the American Silk Spinning Company
a corporation, named as the plaintiff therein, and

the Director General of Railroads, operating the

Chicago, Milwaukee & St. Paul Railway, named as

the defendant therein, a manifest error hath hap-

pened to the great damage of James C. Davis, Di-

rector General of Railroads, operating the Chicago,

Milwaukee & St. Paul Railway and agent appointed

under the Transportation Acts of 1920, plaintiff

in error herein, as by this petition herein appears:

We being willing that error, if any, hath hap-

pened, should be corrected and full and speedy jus-

tice be done to the parties aforesaid, in this behalf

do command you, if judgment be therein given, that

then under your seal, distinctly and openly you send

the record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, [523] to-

gether with this writ, so that you have the same at

San Francisco in the State of California within

thirty days from the date hereof, in the said Circuit

Court of' Appeals, that the record and proceedings

aforesaid being inspected, the said Circuit Court

of Appeals may cause to be done further therein to

correct that error, what of right and according to

law and customs of the United States should be

done

WITNESS the Honorable WILLIAM HOW-

ARD TAPT, Chief Justice of the Supreme Court of
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the United States, and the seal of this court, this

23d day of February, in the year of our Lord one
thousand nine hundred and twenty-two.

[Court Seal] F. M. HARSHBERGER,
Clerk.

By Ed M. Lakin,

Deputy Clerk of the District Court of the United
States for the Western District of AVashington,

Southern Division.

Allowed by

WILLIAM B. GILBERT,
United States Circuit Judge.

Service of the within writ of error and receipt

of a copy thereof is hereby acknowledged this 23d

day of February, A. D. 1922.

BALLINGER, BATTLES, HULBERT &

SHORTS,
J. M. RICHARDSON WYETH,
Attorneys for Defendant in Error.

[Indorsed] : Filed in the United States District

Court, Southern Division. Feb. 23, 1922. P. M.

Harshberger, Clerk. By Ed M. Lakin, Deputy

Clerk. [524]

Return to Writ of Error (Copy).

And thereupon it is ordered by the Court that, the

foregoing transcript of the record and proceedings

in the cause aforesaid, together with all things there-

unto relating, be transmitted to the said United

States Circuit Court of Appeals for the Ninth

Circuit and the same is transmitted accordingly.
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By the Court:

[Seal] F. M. HARSHBERGER,
Clerk.

By Ed M. Lakin,

Deputy Clerk of the United States District Court

for the Western District of Washington, South-

em Division. [525]

United States Circuit Court of Appeals for the

Ninth Circuit.

No.

JAMES C. DAVIS, Director General of Railroads

and Agent Appointed Under the Transpor-

tation Acts of 1920 Operating the Chicago,

Milwaukee & St. Paul Railway,

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Defendant in Error.

Citation (Copy).

United States of America,—ss.

The President of the United States of America to

the American Silk Spinning Company, a Cor-

poration, Defendant in Error, GREETING:
You are cited and admonished to be and appear

in the United States Circuit Court of Appeals for

the Ninth Circuit, at the courtroom of said court in

the City of San Francisco and State of California,
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within thirty days from the date of this citation,

pursuant to a writ of error on file in the clerk's

office of the District Court of the United States

in and for the Western District of Washington,

Southern Division, wherein James C. Davis, Di-

rector General of Railroads, Operating the Chicago,

Milwaukee & St. Paul Railway and Agent Ap-

pointed Under the Transportation Acts of 1920,

is plaintiff in error, and the American Silk Spinning

Company, a corporation is defendant in error, to

show cause, if any there be, why the judgment in

said writ of error mentioned should not be corrected

and speedy justice should not be to tTie parties in

that behalf.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of [526] the Supreme

Court of the United States, this 23d day of Febru-

ary, A. 1). 1922.

EDWARD E. CUSHMAN,
United States District Judge for the Western Dis-

trict of Washington.

Attest: F. M. HARSHBERGER,
Clerk.

By Ed M. Lakin,

Deputy.

[Indorsed] : Filed in the United States District

CoTirt, Western District of Washington, Southern

Division. Feb. 23, 1922. F. M. Harshberger, Clerk.

By Ed M. Lakin, Deputy. [527]
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[Endorsed]: No. 3845. United States Circuit

Court of Appeals for the Ninth Circuit. James C.

Davis, as Director General of Railroads, Operating

the Chicago, Milwaukee ,& St. Paul Eailway and

Agent Appointed Under the Transportation Acts

of 1920, Plaintiff in Error, vs. American Silk Spin-

ning Company, a Corporation, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States District Court of the Western Dis-

trict of Washington, Southern Division.

Filed March 20, 1922.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

United States District Court, Western District of

Washington, Southern Division.

No. 2905.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Plaintiff,

vs.

THE DIRECTOR GENERAL OF RAILROADS
(Operating the Chicago, Milwaukee & St.

Paul Railway),

Defendant.
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Bond on Writ of Error (Original).

KNOW ALL MEN BY THESE PRESENTS:
That we, the Director General of Railroads, defend-

ant in the above-entitled action, as principal, and the

National Surety Company of New York, a corpor-

ation, as surety, are held and firmly bound unto the

American Silk Spimiing Company, a corporation,

plaintiff in the above-entitled action in the sum
of Five Hundred Dollars, for the payment of which

well and truly to be made, we bind ourselves and

each of us, jointly and severally, and each of our

successors, fii-mly by these presents.

Sealed with our seals and dated the 20th day of

February, 1922.

WHEREAS, the above-named defendant has sued

out a writ of error to the above-entitled District

Court, for a review of its decision and final judg-

ment against said defendant in the above-entitled

action.

Now, therefore, the condition of this obligation is

such that if defendant shall prosecute said writ

of error to effect and answer all costs and damages,

if he fails to make his plea good, then this obli-

gation shall be void; otherwise to remain in full

force and virtue.

Director General of Railroads.

By GEO. W. KORTE,
His Attorney.

NATIONAL SURETY COMPANY OF
NEW YORK,

[Seal] By ROLLO C. WHYTE,
Attorney in Fact.
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Approved this day of Feby., .

Judge.

[Endorsed]: No. 2909. United States District

Court for the Western District of Washington,

Southern Division. American Silk Spinning Co. vs.

Director General of Eailroads. Bond on Writ of

Error. Filed in the United States District Court,

Western District of Washington, Southern Division,

Feb. 20, 1922. F. M. Harshberger, Clerk, By Ed
M. Lakin, Deputy.

No. 3845. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Mar. ,20, 1922. F. D.

Monckton, Clerk.

United States Circuit Court of Appeals for the

Ninth Circuit.

No.

JAMES C. DAVIS, Director General of Railroads,

and Agent Appointed Under the Transporta-

tion Acts of 1920, Operating the Chicago,

Milwaukee & St. Paul Railway,

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a

Corporation,

Defendant in Error.
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Writ of Error (Original).

United States of America,—ss.

The President of the United States to the Honorable

Judges of the District Court of the United

States for the Western District of Washington,

Southern Division, GREETING

:

Because in the records and proceedings, as also

in the rendition of the judgment, of a plea which

is in the said District Court before you, or some of

you, between the American Silk Spinning Com-

pany, a corporation, named as the plaintiff therein,

and the Director General of Railroads, operating the

Chicago, Milwaukee & St. Paul Railway, named as

the defendant therein, a manifest error hath hap-

pened to the great damage of James C. Davis, Direc-

tor General of Railroads, operating the Chicago, Mil-

waukee & St. Paul Railway, and Agent appointed

under the Transportation Acts of 1920, plaintiff in

error herein, as by his petition herein appears:

We being willing that error, if any, hath hap-

pened, should be corrected and full and speedy

justice be done to the parties aforesaid, in this be-

half do command you, if judgment be therein given,

that then under your seal, distinctly and openly

you send the record and proceedings aforesaid,

with all things conceming the same, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, together with this writ, so that you have the

same at San Francisco in the State of California

within thirty days from the date hereof, in the

said Circuit Court of Appeals, that the record
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and proceedings aforesaid being inspected, the said

Circuit Court of Appeals may cause to be done fur-

ther therein to correct that error, what of right and

according to law and customs of the United States

should be done.

WITNESS the Honorable WILLIAM H0WART3
TAFT, Chief Justice of the Supreme Court of the

United States and the seal of this Court, this 23d

day of February, in the year of our Lord one thou-

sand nine hundred and twenty-two.

[Seal] F. M. HARSHBERGER,
Clerk.

By Ed M. Lakin,

Deputy Clerk of the District Court of the United

States for the Western District of Washington,

Southern Division.

Allowed by:

WILLIAM B. aiLBERT,
United States Circuit Judge.

Service of the within writ of error and receipt

of a copy thereof is hereby acknowledged this 23d

day of February, A. D. 1922.

BALLINGER, BATTLE, HULBERT &
SHORTS,

J. M. RICHARDSON LYETH,
Attorneys for Defendant in Error.

Return to Writ of Error (Original).

And thereupon it is ordered by the Court that,

the foregoing transcript of the record and proceed-
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ings in the cause aforesaid, together with all things

thereunto relating, be transmitted to the said

United States Circuit Court of Appeals for the

Ninth Circuit and the same is transmitted accord-

ingly.

By the Court:

[Seal] F. M. HARSHBERGER,
Clerk.

By Ed M. Lakin,

Deputy Clerk of the United States District Court

for the Western District of Washington, South-

ern Division.

[Endorsed] : No. . James C. Davis, Director

General of Railroads, vs. American Silk Spinning

Company. Writ of Error. Filed in the United

States District Court, Western District of Washing-

ton, Southern Division. Feb. 23, 1922. F. M.

Harshberger, Clerk. By Ed M. Lakin, Deputy.

No. 3845. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Mar. 20, 1922.

F. D. Monckton, Clerk.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. .

JAMES C. DAVIS, Director General of Railroads,

and Agent Appointed Under the Transporta-

tion Acts of 1920 Operating the Chicago, Mil-

waukee & St. Paul Railway,

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a Cor-

poration,

Defendant in Error.

Citation (Original).

United States of America,—ss.

The President of the United States of America to

to the American Silk Spinning Company, a Cor-

poration, Defendant in Error, GREETING:
You are cited and admonished to be and appear

in the United States Circuit Court of Appeals for

the Ninth Circuit at the courtroom of said Court in

the City of San Francisco and State of California,

within thirty days from the date of this citation,

pursuant to a writ of error on file in the clerk's

office of the District Court of the United States in

and for the Western District of Washington, South-

ern Division, wherein James C. Davis, Director

General of Railroads, operating the Chicago, Mil-

waukee & St. Paul Railway, and Agent appointed

under the Transportation Acts of 1920, is plaintiff
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in error, and the American Silk Spinning Company,

a corporation, is defendant in error, to show cause,

if any there be, why the judgment in said writ

of error mentioned should not be corrected and

speedy justice should not be to the parties in that

behalf.

WITNESS the Honorable WILLIAM HOWARD
TAFT, Chief Justice of the Supreme Court of the

United States, this 23d day of February, A. D.

1922.

EDWARD E. CUSHMAN,
United States District Judge for the Western Dis-

trict of Washington.

Attest: F. M. HARSHBERGER,
Clerk.

By Ed M. Lakin,

Deputy Clerk.

Service of the within citation and receipt of a

copy thereof, this 23d day of February, 1922, is

hereby acknowledged.

ballinctER, battle, hulbert &

SHORTS,
J. M. RICHARDSON LYETH,
Attorneys for Defendant in Error.

[Endorsed] : No, . James C. Davis, Director

General of Railroads, vs. American Silk Spinning

Company. Citation. Filed in the United States

District Court, Western District of Washington,

Southern Division. Feb. 23, 1922. F. M. Harsh-

berger, Clerk. By Ed M. Lakin, Deputy.

No. 3845. United States Circuit Court of Ap-
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peals for the Ninth Circuit. Filed Mar. 20, 1922.

F. D; Monckton, Clerk.

United States Circuit Court of Appeals for the

Ninth Circuit.

No. .

JAMES C. DAVIS, Director General of Railroads,

and Agent Appointed Under the Transporta-

tion Acts of 1920 Operating the Chicago, Mil-

waukee & St. Paul Railway,

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a Cor-

poration,

Defendant in Error.

Acknowledgment of Service of Cita.tion (Original).

Comes now the American Silk Spinning Com-

pany, a corporation, defendant in error, and admits

service upon it of the citation issued out of the

above-entitled court in the above-entitled cause,

and hereby enters its appearance in said cause.

Dated Seattle, Washington, March 16, 1922.

AMERICAN SILK SPINNING COM-
PANY, a Corporation,

Defendant in Error.

J. M. RICHARDSON LYETH,
R. A. BALLINGER,
ALFRED BATTLE,
ROBT. HULBERT,
BRUCE C. SHORTS,
Attorneys for Defendant in Error.
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Copy of within appearance received and due ser-

vice thereof acknowledged this March 17, 1922.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Plaintiff in Error.

[Endorsed] : No. 3845. In the United States Cii*-

cuit Court of Appeals for the Ninth Circuit.

James C. Davis, Director General of Railroads and

Agent Appointed Under the Transportation Acts

of 1920 Operating the Chicago, Milwaukee & St.

Paul Railway, Plaintiff in Error, vs. American Silk

Spinning Company, a Corporation, Defendant in

Error. Filed Mar. 20, 1922. F. D. Monckton,

Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

THE DIRECTOR GENERAL OF RAILROADS,
Plaintiff* in Error,

vs.

AMERICAN SILK SPINNING COMPANY,
Defendant in Error.

Petition for Order Enlarging Time for Filing the

Transcript ( Original )

.

To the Honorable Judges of the United States Cir-

cuit Court of xVppeals for the Ninth Circuit.

The defendant in this cause having sued out a

writ of error respectfully shows that the record in

this cause is voluminous so that it is not practi-

cable for the Clerk of the District Court to com-
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plete a transcript thereof tvith the time prescribed

for filing the same; and for that reasons prays for

an order extending the time for filing the transcript

in the Circuit Court of Appeals to and including

the third day of April, 1922.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Plaintiff in Error.

Order Extending Time to and Including April 3,

1922, to File Record and Docket Cause (Origi

nal).

And now, on this 17th day of February, 1922, for

the cause shown by the above petition, it is by the

undersigned, one of the Judges of the United States

Circuit Court of Appeals for the Ninth Circuit,

ORDERED : That, the time for filing the transcript

of the record and docketing the cause in this court

be, and the same is hereby, extended to and includ-

ing the third day of April, 1922.

WM. B. GILBERT,
Circuit Judi>e.

[Endorsed]: U. S. District Court of Appeals for

the Ninth Circuit. Petition for and Order Extend-

ing Time for Piling Transcript. Filed in the

United States District Court, Western District of

Washington, Southern Division. Feb. 20, 1922. F.

M. Harshberger, Clerk. By Ed M. Lakin, Deputy.

No. 3845. United States Circuit Court of A])-

peals for the Ninth Circuit. Filed Mar. 20, 1922.

F. D. Monckton, Clerk.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. .

JAMES C. DAVIS, Director General of Railroads,

and Agent Appointed Under the Transporta-

tion Acts of 1920 Operating the Chicago, Mil-

waukee & St. Paul Railway,

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a Cor-

poration,

Defendant in Error.

Statement Designating Parts of Record to be

Printed.

To F. D. Monckton, Clerk:

The plaintiff in error herein hereby designates

as the errors on which he intends to rely and the

parts of the record which he thinks necessary for

the consideration thereof:

The plaintiff in error will rely upon each and all

of the errors specified in the assignments of error

contained in the transcript of the record, luimbered

consecutively from Number I to Number XXXIV,
both inclusive, and, in support of his contentions,

he requires to be printed for the consideration of

the Court the following matter

:

All of the transcript of the record, including the

Clerk's certificate.

All of the documentary exhibits designated as

Plaintiff's Exhibits nmnbered 1-A, 2-A, 3-A,

4:-A and 5-A.
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All of the documentary exhibits designated as

Defendant's Exhibit No. 19, Cargo Plan of Ship;

Defendant's Exhibit No. 20, Copy of Ship's Log;

Defendant's Exhibit No. 21, Report of J. Ayton,

Cargo Surveyor;

Defendant's Exhibit No. 24, Diagram of Mackey

Cloth Oil Tester;

Defendant's Exhibit No. 28, Insurance Policy;

Defendant's Exhibit No. 29, Three Receipts for

money paid.

Defendant's Exhibit No. 30, American Railway

Express Company Receipt. (Print only the

face of that paper, omitting matter on the re-

verse side thereof.)

The v^rit of error, the citation and order extend-

ing the time for filing the transcript and docketing

the case.

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Plaintiff in Error.

A true copy of the within statement, designating

parts of record to be printed, received and due ser-

vice of same acknowledged, this 17th day of March,

1922.

J. M. RICHARDSON LYETH,
BALLINGER, BATTLE, HULBERT &

SHORTS,
Attorneys for Defendant in Error.

[Endorsed]: No. 3845. United States Circuit

Court of Appeals for the Ninth Circuit. Filed Mar.

20, 1922. F. D. Monckton, Clerk.



640 James C. Davis vs.

Plaintiffs' Exhibit No. 1-A.

[Endorsed]: Case No. 2905. Plaintiffs' Exhibit

1-A. United States District Court, Western Dist.

of Washington. American Silk Spinning Co. vs.

Chicago, Milwaukee & St. Paul Ry. Co. Filed Oct.

26, 1921. . Clerk.

No. 3845. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Mar. 20. 1922. F. D.

Monckton, Clerk.

Seattle, Wash., August 31, 1918.

Mr. Frank G. Taylor, Underwriters Agent,

264 Colman Building,

Seattle, Washington.

Dear Sir:

Referring to the subscriber's conversation with

you of yesterday:

We confirm our proposal to you herewith, viz.,

that you are to deliver to us on our spur track in

Seattle, 867 bales, more or less, of waste silk dis-

charged Ex. "CANADA MARU" in damaged con-

dition and saturated with salt water and now heat-

ing in cars at Tacoma, which silk you are desirous

of drying and putting in condition so that heating

will be stopped and silk re-baled and put in con-

dition satisfactory to Milwaukee Railroad for ship-

ment to destination.

We now propose to dry this silk waste for you at

our plant in South Seattle by opening the bales and

spreading the waste out on clean lumber or hanging

same on lines and drying in the open air.
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After drying we will bale same in such packages

and in such manner as will be acceptable to railroad

and in such manner as will not increase the freight

rate as would have applied to original packages.

We agree to pay cost of unloading silk from cars

at our plant, and also cost of reloading silk into

cars for shipment after drying.

For services above specified our charges will not

exceed $5000.00.

Should you accept this proposal, it is understood

that we are not to be held responsible for loss or

damage caused by fire while silk is on our premises.

Yours very truly,

PACIFIC OIL MILLS,

By HERMAN MEYER.
Approved and accepted:

FRANK a. TAYLOR,
Underwriters Agent.
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thv only aafiatdne .are In the appointment or selection of a^nu, luperintcndentl piloti, MaMcra, offltien, engineers, and crew can insure it,

entlon, »r .laiaage IP the, progeny jMcrlii^ )ierein, arising directly yr in,iireclly froip- tiiont defeat hi boUarf ma^Wner^.of an)( ^lartof the

bt (hsAarerd Jalo tl« liytnntli^Mipot, hulk, yi other veasel as reiluiicd for ^h« sieamahlp's despatch, and tiuarasUue «zpefa^ of wbatarcr

. ..^. .,'SSM^K^/Myl^^iT.'l^r^lt^^ v«ir,idd.a, .d.U.pad«i«lei«oa*.^ «>.b«r. . artUa. t»MM4 taiU.. .r ..ackerr or eu.!**'. 4r'«r artkta Df.hadla

tt**Ttll'^.'rT5!Stl!j.lJi?S htKe?l!?T!Jn'SS''ofi^^ !fr'c«?S^^b?' l!cSJ;,i'maVkW. «V «.c,»nple(i or bcorrec. aesi(pll<in'<#ci„»liu; W lack <* oiW puUcgla<.,rv)uM 1^ «»•

Mi?''t^"iiK^'ailipV:^"A"'«*:i;.s:w.''*d^
I*it7ii InSliJiil^ir" III! l~si«aa». aball,»kboe«byek<.hi»P»«r«wne».rf.^ ,»,«,, •h,w»l<M««M ifrababaldte.^MaiMa for all conaaftuent loe. ar Ja»a«» >y»li|i«»n»<IHKny jf

B'*'^.^S£Sii?^^iSvXTi''n'S b^tttl!'"1e H-«.t'.V™'e Ti, t«.irtt«, «r' r^'lWli M AHfeak, .Wbllini (itrooi*, tJie oiiifren.lon of mark, or «>mh«,, or Wfe tnsuOcleiiiy *»»lwtt, yoiliyatl^
*^ *^

' or Jaina^ to the (troperty dcscribe\l occasioned by fire from any cause i

' ^ .

^

cuatoois In the quarantine ataflAB. on thr qii»t- Ui a p
every direction, even in the case of noo-tfitdhargeattl
mentiooed in this BID of L«<lbijh*i^ Oil

7. It is further un.ler^lood tMTir"
Steamabip Company at the timi

II Tbe Steamship (^^paiy Is

Taeeoia or Seattle.

theqnaT. in

authority of Uw. or liia aci as >WaiiU at
3 -Except (n ti.e »»»« of oc*ilii:«-n<c oF the carder or party in POMtulon^i
poasisKion thsll not be liable Cr Ifu. .IninnEe or i!«ay occurrtrtf mmtm*
or r«ulting from a defect or vice in ihc property, or from theI defect or vice in ihc property, or from the ilgu or j

mi of ihensmrr of

^« the liabiliiy shitl^

propei|y by sny jwrtMuUr ti

When In

tottrt in the

pKTve ircadoia from auch nrgHgii-« shsll be
jNo carrier is t>oiind to trmn«p<T(

npht in rase of phy«ical
shall be irom a rail to a water «

S. No cerrier shall be liable f.

llablltT as msy be Imposed by l«w.

9. Ww anravit of any Ima cr i*fl"

the fre'Khi charges, if prrpsld), at

by tic clauttcalloo or tarlffsj upon
from negligence.

J. tUlmi fot lose, danage, or delay iitu*t be maHe In

to niM* dalfTOT^tben within four moDtbij^ar «rcaaoiiabk lima for iklivcx^itas rla||i|sri

\. Uable iarWjbtt

property, or when eL^Ce request of the shipper the prripcrty b traasported in open cars, the carrier or party In possessldi
- tbe same as tha4(h (he property has been cvried to cloee^KeW)*.4%U ^ hsble uoly fur its negligcnoe. and tne hunM

iers hercb shap
if sDcb diwsk^

lha«(h (he property has been cvried to cloeeJ\c%||),|^hyU be

oiherwiaethni «)th)^a4Usble despatch.
n|p«r Seattle, and the VSm to which the.

r said p«»pcay ys X>ttM^6m

of any h^ta rr itannqte ^T which any carrlprlt ttaMe «tiptt he nnnptited oit the bafll'efMmiue of the pr>-pcrty^hic thobona fld* hrotee ptlO,
the place and time of ibipmrnt ixndrr thik RIU of LAtling, unleaa a lower value has been reprr^nted m ^ritin^ by tbe shipper.

iTom such, conputtuun* vluiiMCiicjiQft uKklggt w duwvs occuga

the point of delivery or at tbe point of origin within

_ -.-1 rlMtrnl Unless claim* are ao aade the cerriee \ _. . _

if said propesty ahi^I' ^y i^^t of eubr^lion, hiive the full beoefil of any tiuuraDOe tfut may have baeo effected upon or

10
M»y caefepiiti»«ua baling at awasa'a —efc -^^ — •- ^—
landing \rher<' tVet is no revrtiLirly appointed MM* sball be cntir«l« at the rtsk of Uia TWfm aftM hite V9if»im ftvn^oM* or TWii l i. gad
or lAiTdinp:m »h Jl be at the owner's ri.ViCiei- tfiS earn are drts^^from *e lAfc*.

^^ ^^^ -
^' ^^

^Aiiy cairler or party liabl<

aeoo*)t of saI4 property,

t. jLU pn^atty-ibalLJia. wb>act to^iha _
1. Property destined to a tladoa, wharf,

dellwed oo private or other sidlngt, whar
will. Miry or be llat}laJn.aiur iu
so anJ a eiipulatei) value orihc .- -^

Every pany. whether principal or 4licm. shtpping cxpl^^re or dsng|l«lur«Dods without pMrvious fttU wdltVi diaclosum I* lb* eMtfV* eg their

caused thereoy, aod lucb Kood-i may be wareliiiufiwl at owntr'i rIsV and eKpeoM, «r dstyny^d wlthf^ cotDpenuSfQSL'

I. The owner or consignee >tiall pay the freight and all i>th«r lawful ckaiie* accruing oo said property, i^Jf ndllinft ihaU^Mj: tht.Jgl

that the artictes shipped are not those dasicribed In this Din of Lading (he imRhi oherges most be paid upi^vt tbe anlclee acMDv shmped.
Except in cue of divcrs'i>n ttfott a rail to * water route, whi'h h provided bi ^ ^cuoR4 here <f. If or aU ^ wy pact «f Mid property Ii carried by araMr over aoy part ot said
" caJTiBgc ihall be performed subject to the liotilftles, Uraluiiuni and exemptions pipyWetl by^f^' ^d tf) Uie COlKSHoat COOlafaMd bl this BUI of L*dlag DOC

'
'

* •

idiiwaAat

carrier will Mny <f be llat}laJn.a&y_iuy-f£ir..aiut Uocuiftcim. ipgdc,.a]cJ[fir any anklaa .of axtiap(xUia«i>. value odt iperllaaBy gitrf h Aa pahlhharf Hialflrarlno- flg m^ftk, oaleift

agreement to do so and a eiipulateJ vahie oruic iiriirlM are (niifrited hereon.
IsngiUhur shaU be liable foe all loaa or ^

before delivery. U^ apon faupe^ou, It b i

thccoodilCMAat no carrieror party in posselsloii ^^aW be lUbie <nt any losi or damun resuidng^tna the peril* of the lakai* M^ or Othv
or any hmondefccia In huTki machinery or appurtenances: or from cellltlon. sbviidfng, or otter aodiMBts of aavigailaa, or nom prole

the property hsreln deecrfbed shall have tbe liberty to call ai tbe totmncdiate poru, to tow awl be towad. aaefat vaseels ig " -

carrlagi^ la^ ae«de* sh^T^be caostrueda«lnc}uf1n|ltilHe>wi •»«• the rlver^ o^ In lakae er Afcerlha^^v^aailtbe

itl by Iha p^ty. entitled to «k»1—. tt wUMn My-atght bo»a7^>^^fa^» «i U»sl\Ud«p> aj^ wfi^^ hl^r^M bae ....
Otfrwr, or warehouse auhject to a reascnable charge for storage aad to carriers reiiponewltlty t> waaehouaemaa only, or may be, at the option of the carrier, nmmed to

' ararchodse at the cost of the owner and these held at the owner's risk aad wkhoat llabulty oa the part of the caniw, aad eubject «• a una for all freight aad otW law
ehergs for storeg*.

reasonable charge for the detettloo of any vessel or cuft ^^^ • ^ tracks aftar the ar hat hmm bald fbrty-«lght hotva (hclusfv* «f legal holidays) tv loadbc ot
1 charge to all other charge hereunder aad hollsuch pt uaaitj aabjaoc to a Iba thsrefiDT. Nothbg bk j^l gactfoa ihall be cuaMJutd aa taeamlif (he time alloerad by taw eg

, _ ileaafcctbc L sgiaiii|
|y

y^weaga. -yiJ V

Thit I^w ]Mi% aiMdiMett to t^ teifisitfid dtmdllioftwtlie AdTofOpt^reii of tMrtftiltad ^Ut«g ofAmerlet, relatiitf to the KtyigaHoh, etc, approved on tlie I3tl|

dtyofFebnAj^an- V _-«' V, I

Any altenlioD,addibioo«B, ernmre^om t)iii Bill of LfdsDg wbteb irtmU be made iritfaoat «n euiSuifeiiiait thennf hereeb,-i%aad1iy the t(ent efthe ourier gMwIWg thl|

Bil of Lading ib&U be without effect, and this Bill df Lading tball be «nfurceable according to itg original tenor.

I UUIfU'y tWIBV^tXXB*''^^
^jqn^jf 'jlil

^'" r.fJ^i^A^\jM,.A^^»^ «.^> tv>.^n^ *> i..l^..i a^„a,^sU^ , Ml. -il.
j
i.ml *

....^ivinNOiN'a 'J ___.--NOJLMONOl^^

%
Q 3 "Tl ^ >J

airtJ--"! >au>^i/

^ '•^^

oiyidd/iojianooiino

,.uri
i»^x ^OB^muJ la

nnlLaJ lo «IU%

- i^loVjfj
fes b*«^4 J/lsisi 1

»3«0 jifiio ii»:,s >riT . Mi'Mi* f-^y-^ vu Ai

r but^ ol ni'lla adl .bMfe''.;

>mnu riiBii .xljoiui .uxtmaiMo r>u« ' la lun vxlt ItM tomiocO ToOaX tw'^ <•

.iia»dl Jbiult''\mm»t ai^l *« ti |e ^.-.1 VSli'' i^'i '<» '-J '-i" ."^ •>o»

r..>-<! .1. 'Iv^llailad i



u
Dll/of Uadlnft No.

)£

RCCE

OSAl^ SHOSEN KAISHA, L'D.

1^00. Milwaukee & St. Paul Railway Co.

comection wift other carrier* on the route to daatiaatioo)

THROUGH TBMS-PAGIFiG ft OVERUHD BILL OF lAHHG.

lyCDl ubjtct to the cluiifiOLtiona wd fnSt in tflteecp t^^dmtgnf lMnBnftl|^»Bin of Ijiffny «t ^^ V-A.AA->-^W<.

it^l bclov

f HICACO

V0\ 'ubj«t to the cluiifiOLtiona wd l«riA in eflter^op \A dite i

AAJLy 19 I ^ . from lA^'C'
1, in apparptu gocnl oi^i

I bawO Stnmthip

the property descri

indioalvd below for »hipinent

ia Muter, oow lying m the Port of.

KAisUa agrees to transporl lu the sud I'url of "A/
other UauDti^ to warchouK or lighter fruro Bteaii|br

nd tn call at any port or portit

. Biul RAlway Company, t^ be (iiuupoTLfd t

condition except ai notedt

CU<- .iOl- nLi.^/

whmat

itV >OQ ODwdltiOD SI

ft KiA^

and boood (or the Port of «A," T«coma or Scatll*. Washiimloni U3J^^ which the Oaaka :

.tile, (With leave to tow or assist vessels m disueu; to sail with or without pilot; to timnv-ifaip^ (O «nf
learner, kim from <tieanicr lo shore; and to touch at any port or ports in any rolmtion or order in or out of th*
than ono^ and those m like appannt fcood order and condition deli«er the same lo the Chicago, Milwauli— ft

saiil Chicai^o, Milwaukee & SL Paul Railway Contpany, and their railway or steamship connection to (he point d#

.y..^ oa^vQi Ajs.^frB ,

r* , there in hkc apparent ^iKxi order and

opon payment Immrdlatrly tipon discharge of the property of the freight churgrs thcre*(r^t the rate from.

|0n to be deUTvred onto coniipiec, or to his or thetr iMifnf,

C^^^TCO^XAJk/ tn Tacoma or Seattle. Wftih.,

of isho^vn below) per lOo pounds gross weights and from Tacoma or Seattle, Wash.. *\,Jm^ P-*-M«r^fljH§P P * jstihe rate of ((^own below) per 100 pounds groat

waight. ic^elher with all adviuicod chaf^es, if anT» and all other di.ui^cs and average, without any alJovrtuicc of cnAlit or dUlcouot, all payable al the Steamship Company*!
opiinn in advance in local currency, the equivalent of l^niird Staio t.fold Coin, at current bank deomnd imie of exchange, or on dclirerr of the fTeinhit in UnitaAi

States Cold Coin.

11 IS MU 1 UALIA' ACRI^ILD as to each carrier of all or any of said property over all or an/ of said route to deatinalion, and as to each party at any Iinie inicratM'

in all or any of sajd pn>prriv. that in consideration of the rates of freight henin nanwd every serrioe to he perfomed bcvenndcr shall be sn^eot lo the oonditioii*» wheiher
printcl or wriurn hcrrm coiiiaincJ ^incluauin coiidiiiuus on Uck hfrrof.) all of which condjttons as ai;rced to by the shipper and acwpie^l for himself and his assigns ar

jast and rcasouaMe.
The surrender ofthis llIl.L of LAUINO properly rndontrd shall be required before delivoT of the property. lupectioo of the property cuvazeil by the Bfil ot-

Lading will not be pawniiteJ nnltaa uorided of law. or onlea pemission is euAisA on thl» WJL of Ij4blNG,0r gcv^ tn ^tiof to iflk sbif^r.

DESTINED TO

NOTIFY

AT UAAtliiiVi

5
3X4»<UX)CL44< ^

Marks and Numlxan

oii.
-H- r^K-:^

of Pnckn^es

t #> o

Docriptlaa of Artie

UW^tjt ^xU^
Ffip viD rty f t ^L^

Agent ismin^ Bill ofliklinR miM xue ^igffm timim sli ,»
>^ t>*^

'^Z,^
,

K»* aV l^^ —.'* '^i»\ *'^"

pR0O*^
XifS^

pOR

Stt»^^^Ma^^«^'*'''"'''^°'^'''*

r^

IN WITNESS WH KK FCIF : The agent of the 0».k« ShoKi :cat of t)K ('hir>£o. Mil>auVc« ft

St. F^ RailwajLCompanj and their rail und water coonectioo* jointly, hntti atVicBied *- ^^/^^/iT. / TTilli of L«dia( excluding Captain'a copy, all ti thia tcaoi j•nd date. WfroTffStokLBillAaf Lading havtiL* been accomplished, the ottien to abid void. ^ ^ i

77A TEE( a>N> ^4^1.4^ this 3/ tf

(Oq befaalf of t^e Steamship Company sepal

N<it fespdnsible for any consequence,

cJiie-t or indirect, resulting from a

iti(cly|and^l

?5^
f the Railway Carriers and their coancctions jointly).

-'^^"^ a^^vm..- J-»-«-



I ^ p ef T^ ' Kj > * » j..i_^ > ;(

.^.ol^ dnIbnJ )o Ilia

ry at\life rbrt bf-W.^^AlOor lUftAfwlPwil 1^1(4 fe^iUcd, it ii

»

Mce until del

r all of the property herein described ^hall

I hereby Agreed tb«l

t be liable for any lo» thereof damage thereto, except ai hercyilfl

upon the cmpl'-yui'iil of any v««pl In Ihf mill ..r iipcci.il •*rTlc« ofihr Imi^^nal Govfrnmcnl of jApan. pilr«rm«e, «rmln,>f«ui
c «ffert«. loBi .IT Jatniisv (r«m m:.cliinfr7. l....lcr» or neatn. huwrvef i^u*c<l. .* fiom coliiiion, >tr4nilinc nr wnt k, tinwevcr tfltt^.

.* any i>f riJii* in *he »|rviceofth« St»«niib 1> '-"tp-»nj-.

hall I

,fft\<;f or olli.n

frclghl >

i^Vp^.,

Sy. deteatlOB«
jaUd£,Mar tod

« utUtatf; cngr Id iudaiBM
iihfpmeai, and cadi at ill

lid prr<p«rlr, and irrsqulred «hall pay

I. In tlie I

•t»»j* rawL -,

6jm :ii«nef«lAnmu:«ahRll tMTW>-«>b)rf

irril»n«ter (he pro] pioyitt and «ar« VeeplDg,

'

for loch invite, •"i"^ 'ftlAa' nf nrnprmnaBentloTi iflali l»|i*apfl In the ttme^aimn-kft ff theianlRfntf t

6tt\i« lilaraih'ti iiinirii^iii^llii II III

.
thifcBI|flrfIjJi^.|an||,n^th-."i«fpj|w.«

,_. - -,- - - tJw ttme^aimn-kft ff the «nlRfntf nnrt were tn ntrt&ttBgmMti
iriJtat CB Vcvk AnnnrpKllt^.iapD.uid AtitwrrpKuM, >«<}1

Urddiw diligent e (o Inakc ihc ^t<^mcr hi all rr»pe- m kt^dkorfiy ti

damasc tv dliiiitw, r'niltin^ Ir.-m a.cident. it fiull or crrtTilu nivi/aHnii. or in the man«««met)l li'Ae St.

utuMwonhlacu. wheihci exi»tinB»iUi»-iiin« uf atilpm«m or u Uie btt^amiatMMiiMt iM««W*d Bii J«rtti;cih»'^i*WWoAhiihM •••'n i .liKoymble bv b

Coniigneoa or OwoCTt nt lh>- i-ar^.i, ihdll, nrvrrthrlr^i, i«v valv*;c, an I any sp^. I«! ih n ,
- m m r-il in n-M"?'"! t (lie < jt^.j, iml .|( ill mritui"', «ilfi thf Mii|

o(«ny »aLj-iti.r». K.*.r, ..f eijieii*** "f n (;finT4l A^-rr i^e nalurr i i..t may I-* ina.lr >j- in. i.i.,l t.i tli^ .Mmm n b.-n. li- . <r to reiicw il.-- ,> i^-^tiu- !r.)iiva»V i*i^'n i«-ril all nitii die \.»iii': f.ir.r jnd f(l'.l,

•itaUic •am* rficiit.aa tfniJi kocldCnt, danntr, davagc orUivtuar Md «>A iVtdJt^ ircini.»r boeo •<:i3aron*(] by Uultv tiTetnif* ilVi)^Vt^'^«^'<^ (^vftKniV^aMnt '-fl Tr-««l, «r aliy UlKpt or Mli«t

nd tn hKvc her properly niAn^eJ, hjtilpprU, and tkipplied. It i

nil. or in the maoMKemei)! i^|lk« St«»nicr. or from any lawnl «r aniu "Infect In tlir MeAmer. hei

Tatintnar cnmpany, lypencn

Udui,dilit«nca), the bhippcni

nie i-r.nylo.. mue (or whi<1i any orr^er U lM>|i> ^hgTl be cnpiitej on (he bniU of tlie value of the pr^prny (belr<K tb^ hOT.i fldo inv Ire 'prtc*', If

aoIrtHe lime «f 'hipmaiii nndw tlil« Hill ot'ladlni;, nnlM» alowrr vaIuc ha* hrtn rrpw*' mH m wr'lttn Nj tlm «Mpprr, or hk* bc«n attrced up
U ImuciI. tnany of whwh cvtfiia, «dilow«r Talui ihaU bt cha niuiouun anouaito govcra uod^cvatiuuti'm, whaluvornol suclt Ic

In any evem it i» e«pre**!v ttftne^ tTial tfie SlramiWp Company «»i»Tl if

eacribe.l tinteat other vahiaiinn i«..r,lared and ao rxi<tr«>«tl in ()n. Hill of Udi

rre"*.?Tlni;i\J^

rrpw*' atH in "nrrflttif Kf tint «Mpprr, or )i»a b«
I anouaitogovcra luod^cvatiuuti n, whaluv

hamlred dollar* (|iao.'»l, Tniud ^tntr* Uold C^tn, up rt ea<-h of tltr p«irV.t|[et

(blef.rB.Od..ilve'.,.r<s:,.nj .t.,.«,nuul ... _

M pn>p^rly Oull haW iVtull benrfit oranv fhitifjufe lh«' rflnv \\A*^^N?tl(VlM!W\l9m, aftm%4eh
' .i.V»^^<sM»»lfim. officer*. rn«;n.

UUl •>< Uding

'lint of, laid property.

• VeawU.f thcStejtiiOi.pl ..ii.|.«ny are waiT«ni«^ tifcwoiitiv .rji^v •bIiW due c4Te in ilie .ipnoitnineiii «'r arlr^iion ofnifcntt. i.n.ertnteo'iri.1.. V'li^fs Ma»lcfa. officer*, rnnlneer*. »iid -rew tan ui»ure it.

:.'id ilia >taaBvUtip C\«iiib«»* will im<( l>e lixJUkAf U>«<#> M<A>f'D(>'> J^nlsr u, the prwiwrty tlaatiiilwJ hrrcin, ark>iDS duatUy « iii<ltr<aly Jioai lAiofU-datecala boilcta nadiinary u aay part i/tha

10. .MlIiL;).tf-f.>Ke(i.rnktean.M I ' Mrame/;'*n.l. . i l-.i»^i, vu-'i^i^f .•».! 0.«<>of llir pr >uerUhl4^rd in tliiv HilUf 1 adme will' •
^ •

't^ ' •

II., Id cu« wl4>MnwiUa«. di* piumU'. ditacriUeU Ufi«t# ia«tvlMM>^c|i^t(aJ t^l" ih^^UtiOiW 4^i>g(|
hulk, or other vcsaal aa t

nalurc ft kiml upmi ibc proiviiy sbnll be bTnr by iV >ii»ntr ^i «aine.S^nr bv lb. „w7»tr of isnie,

loriliea at *iiy »t4jtc nf i|ic HjuMt Uiali lir I'.int ly tl.r i.winri n* 'Uill pr«.'i>pnY
Any pr .p^tty pr an rt^ I »»iw. infra mm.ililc, Hamnflnr 't (^nreron* nmhite -hlpfip,

rwW drttrayad aA4 the Iaw. »f aaim- ah*!! ba b>TTM brih« tUTppat er o«»0r> i<f«

r crocVt-ry cr rart^ni:^, r

rnn. or Uckofotl.ci i-

.

' arr)- arrlclM of a fragila

t > tUara repaired by iba

c axpTMt incinred !«
le Steam )<

'
"

ia«ilf*«Mni biiiine

'UiTi.-iency ofaddrca,^ oatucd by
[fi^ JtM-r^bed oci-a»'i\nt.d by In* trum any caiuc whiicvaf, v' fiff I<>m <jI aoy jnoperty, cowrwt'by bad «r

•nt balinci'-'pemae it pA.-klnt- j«

_..(re vhall t- liVewis« bam« ea(l«*W»ly by tlW abippera. iwii«r.*r «ia#Wner iitlH «t«(rna dtevlba^iD l>iia BUlaf Ladus tbc ruk of Kvding aiul Ui»v.tu»r>jin^. iHy on aUore ur afloat m oarwof

O III. lotll.c, .1,1 r, ,, .^,Sa, ,.. |.-,lv . >,rJl.y cl,l. Hill ..fla ifl.i -TS-Tl ,.!! . ,»,.T»lT..nj,«yi.».l n, 11,.- .pw'7'1 r.''™ omi^^JJOu

It Tlu S'tumSMf tuil^io' ulLriKMe (.^iK

(B) )VitlircsDfcU«ihr'|crvtoe«neTdc1^Raj[i^ Hftt< la.nAt.nra^yTmTu^!^^

ntuhorliy «>f 1*«

pilit^^lon %l.;ir

'Y relullu.£ irui

3 *l.r„ in .

to pr«.« IrauUm f

4 N" <

• hall U h

piriv ! |UM.c<alt]ti ui lL«
«^ "T «w«.ih r4 rtiT .rxr
(ll«l..„. , .f ihr . „rl,

It t/. I. ... ,i.,.,.,Br .., ,lc|

opwiy,

!..n...

»l<h 1

ii«r< I

>Ull hr RkM.

.w I'ariv ... Pl«^^Mol. {oin

.^.iirr-i.K wl.tlAthf ir.iTny I'.r.r

r (foa lit* riMa M .UiiM>.
c p. perly

thr wpTptlTl (if eniin. «»<1. rr (.Ihff fi m...'..litir« c»u»«l Vy
I Um l.uKkafi' pT.-.r fi*r.l..o> Ir.MU auCliMjlBciim A»ll hr ..n .1.

y ...r.riil*.? hrmi) .. .1. [.(.r.l »nil held In Iran.il .ii.w) rcqiKal ofihe

«l In < \M»A (

ll, I . „„c «rLl^Ct, |„„Tl ,

Kt, 11 n ft^ired tb
PoM*c Knrmy, QiiaMiftiir

tvrepanirV* Tn elevitt* w( __

ua party In pw*»c->n»», ^^e .Mrnrr or partv di

p4riy in pot»«*»'.)a
ine biirdm

T fl»^ nrt rtf 0(yr, ttff FqMIt Knrmy. Qi.aMiftiiiw. iVm
r.l ilirinVsijr nr .li.vrepam-V. Tn el^v^Tor wfiKhts,

•lull ' lLl.l<\;nl. leilllKrni

.ITrty l.y

•hall he li:

llabll^ aa may h< impotnl by law.
g. Til' unioimt of any tow or .lai

Ihe fir'..'!.! .-hariiea, if prrpni.l). at I

n ir ve..el. or In lime frc an\ parlli-iilaT ..i.ir' ei ..r nherwUr l)^n wIl^-KJ^iahle .Wpalrh. The rail rarrter* heieln .ha
, , yy failr.wlorr..lilel»lween^ Pm.Y'V\;' laiiimorSealUe, tadllfcRpiil lowhick Iheille I. ki»artbuiifiu,hJiver.iom Ihf riarimy (.r the f»rTl« .ha>l U fl.r «n>e »• ll....ik-h the eiitlij .artlate w.ie l.y r^ST t 1 , \ ~i i

lo«», tlainafie, or Injury ntl l"r««ri'i-^^ .1. ow(p f^.L ot i^fxpcvf .Jl^ of tke ihi.Hllb rAleLjr after aftfil 'pni{terty baa tjeen ^laereJlo tWitexi

W.fi any carii'f !• Halle .h.ll be eompnle.! on the ha.i. of iht »..lue of the pr i»rty (W'.l (J.r iBi,.aile Invoice pti.r. ifVy, i„ il.J, ,.n.ignee. in>|i

hall

lln.e

Ulo»

if the »..lue of the pr i^rtv (,W'.I O'e twnai
vidlie ha^ been re| irDtleJ in Wnttn.; by tb.

r mllH abjill b« di« lautimuai ant.HuH to

i ddhrerv Ihcn . iibm four moiuba aiW r«uoitat.l

r J<^l be
10 Pt.'iieny deal.lKj to i

delivered on private or other •Idliii;.. vrharvc.. or laiidiiii"

11. No canier *U1 cuyy or belUlaU m an^ way tm «i.y

-r at the ,«.inl of delivery
ler hae ela«ped Unlea*
aid properly •hall, by r..:! of •ubr.malio

hlpper, or In. been A.rrt- i i^pgiud^ cl

eo^ul^tia*Jrlp^keffr ^ot^K'lrj.«^>Bini

delivery of the |»oivriy, or. in i^ase

may have been eiTt . ir I u

I be llahle.

. ,n.l,.,li„.

rlcieTinUie4

nw uliri.' ii.<re i^ no rrt.it.ulv nrpxtniaU a«eiii itull b* cnl>r«ly ai tbr riak 0/ iba
>t the ..»«:.ri-« riA after llie ,a^^ are dn .p hoJ from tha H.iii.i.

tyery pviy,
cauied ihereliy. and

II Tb.

orboiTeVi'.'l'.r"'-

''

coniiimee i^hHll pay tbc frci^lu and all oOwf LiMfid ch.<_-
*h(ppe<i are not ihoae dea<7l)'Cd m ihta DIH of lAdni^ the fre

\ <1ialLbc liable Txr aity lua» <

macbiticry or appunctidncel. .* fr ni colHunn
1 ahatl have the (Iberty |o cidl al the intenne.

illlWa. IlmUaHon* .md c^ T. "^-T

. Jit >» <:AiTier or party In poMeatd
ofabarta, or any latent aereclt In hulk, machii

' or all of the properly hi

•witer carriage" in ihU tecllon ihall not be cuMtnied aa Including Iluhierage
other Mctiont of thli inttrumant. a T

IS. rropony bt« rMMVMl by |h« opriy awitUd tojaariw It jriihin fortr-etrht hcntn (ercfaktaFa of legal holl'lan) .aftvloffce af

afMr baiai imltaded frau dia can cr vaaaal*. and wha*

fBdfiially rated te the pobUtbed ctaaslfication or tartffr, ladcaii ipeeiai

ftdt vrlttii dlacloaiua to tha cairkr of their natun, ahall be li^^le f^ all 1.>u cr damage
fi>mpeii*.aliuin.

V, i^id If rvquirad rfudV pajr tha aaina bafore dclinry. If, iipott taapactifn. it la aaccrialned

thk Hill of 1^'jid not inc.Miiiiient wiih .<icl

'pl-«laa, bl•^ng

>le.l tar A faaiiai 4 hercf, 'if or aU or aoy part c/ Md/ proL«rty la carrtod by water over any pan of laid
li. n« Wi>*ldr<rKf aUliie and to the coti.Jiiion. cnulned In thk Hill of l^'jitf not inc.Miiiiient with .nch Mai

i dell**y»of the caww, <

lorad tai a pil>Uc o« lloanted ^Anl
chargaa, Including a reasonable charge for itoi

.;i>»le tha

daniaga reuiltina bxua tha parila of tha Ukta, aea, or other water* : or 'r»m'
•

'

mail-n vf th.

and ba towed. aaai>i TcaieU In dUire^i. >nd^^ ate Ui

or Id lakea'or oi^<

Igatlon* I

1 the liability for au<h lj|hEerage nhalt be s>'v«nK4by tha

|ai been j|lv «eDt gCgfveo niay be k^>t li^>f< depoc

earner m^ make a rea*..nable tharne Tv the detention of any Tr«el or car, or f.ir the ui« of track* afiar the car hai boen held r-rty-etr
UDloading, and may a<id *uch charge to all other charge hereunder and hc^d lurh pr.iperty lubjett to a lien therefor. Nothing io tbti aactloo shall I

ai aetttng ailde any tocal rules affectiitg car aervice or atoragc.

Ki.>t:Iu.lv,

c allowad by law «

rhi«Bi^ofLa4ii\|U iSMcd aiijecf to the'Vrife Jift condilidiv of the^ct of ConifTca of

Any alrcration.Viiiiion to, otJrasure froTp>(hi| Bft of Lading Whtch shall be mftde Will

the United Stales of America, relating to the Navigation, etc., approvtHl on the 13th

„ - ,^ Vrtthouf an endoraement thereof hereon, signed by the agent of the carrier {tauing ihta
Hill of l^ii^hall^ wtthout effect, and thia Bill of leading shall be eofurceable according to its original tenor.

Twu copies of this Bill dTLadtttg duly mdoiMd, mast be sent to the consignee, to effect the cuatomhonse entry and delirery of the goods.

xr:
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Bill ofyL.a<flnft INo

J '

%
Dill »»IX»*«»J^«"«» '

'^'^

•SjAllCA SHOSEN KAISHA. L'D.

Chicaoo, Milwaukee & St. Paul Railway Co.,

(In connection with other carriers on the route to dMtinalion)

CHICAGO

MlLWAUfiFf.
Ar.r.PAUL

THROUGH TRAMS-PACfflC & OmiAHD BILL OF LADIHG.

HrQrfl^D} Jubject to the clutlfiotlau tui IW^ •" '^"^'fl

the property desCTit»«l below

ilMllctted below for ihipmeni t

is Mailer, now lylliR In Ihe Port of.

rojujilion except U nji^ KMf Ad ooaditioD of coa cnnMfnca uct dMt l—11 M

whereof

L bound f«r the Port of -A," T.oo,n» or Seattle, Washtngto,.. U.8,A.. -'j'^f"'" O*^' ^^
ilh l..^ve to low or a»ut vessels in distress; lo Mil with or without pilot; to tmu-.h.p to mr

to shore; and lo touch M tay port or port, in »ny rouiion or order in or out of th«

ppuenl ' ' - — ^ *»"

,r>ulK*
„d (h«e in like .ppuet.1 Rood orier «.d eoidil.on d.l«et the »n. to lb. O""*"^f''"""? J

idrtroMjo. Milwaukee i SU fLj R.il-.y Company, iu>d thar railway or ste^nship connection to ihr polBt «(

ike ipn«i5BlsK>'o>' °'^ ""* 4w''i.<>'' "> •* deliierad unto eontignee,

Kauha ^i;ms to Iranspoit to the said Port of "A," lacoi

other sleaian, to warehouse or lighter fr.im steamer to^sti

BBlcmiMj footei and to call ft any port or pons

St. Paul R*lw«y Company,- t\be transported by

-B." .
f

--,' \

mon pnyment imme.ll.lrlv upon di«harge of the property of the freiijh. charge. th,»eoitJthe r^te frotn

^
, ::jHco*.>

of ishown belonl per too poimds gmss welRhts and fr>im Tacoma or

eishl, together with all advuiiced charves, if anjr. and all other cliai

opiion in advance in local currrncy, Ihe equivalent of Unile<l .Slat

'^"Tr'ls MU UIAU.Y AGKEKU as to cad. ourier of all or any of .aid pmpoty over all or any of sauj rout, to

h, .1 L ^oTci.. dp- .,.rriv.h.. in consideration of the mle, of freiKh. herem nan«d every aemee to he perforn.,

mmfr r*ml" heTc.r^ii'laincd ^^,cluJ..H: conditions..,, Uck hereof,; all of «h,ch cond.l

to hit or their anign*,

.to Tacoma oi Seallle, Waih.,

ICO {M.undk grow

consk;n

destined to

NOTIFY

iler'of this UU.I. ofJ^APING P"'2f'!ri«*'jP'"
, he pe^i^^e^rov^ed^^v^^l^

>v..i.!. Wash r,
-^- ^'

^

^ ' ' *-"- *^^e rate of (shdtro below) per leo l-<-und» grow

^:li aXe. -iii^ii^^»i^^-»", of ^«^' "r«"'• •''
•^ift^' oi";hr^:;?hi' ^XtU

!; («)ld Coin? at current b«ik demand rate of oachanje, or on delivery of the freiRhl. in l.ul«a

.. to BtofJ^UMPaWpfff4 M .line .otere,.«l

onn^ hareun.l«r shall Ix- "Hifel lo the oondilions, wlwiko

by J6BOft)eftfcj'l--ccr«rtR|f WkptWMtf hi. assign, m

^In^|»cl,on of the properly coveted by lh» BiU «l

jfm A wntln»*y *• shipper

S Uv CKk\ <<. HJL4 avt WO'Ti ^\

ihippcr.

ailway CompanTand their rail and wat

one of which Bil» oftaiUM hav ng be.

„ VjOivvV
•I. Paul Railway Company
Mbd date,

..."•>

ere acknowledves only the amount prepaid) '

.yt'

•ItofThat Company separately. okI a£tm« as agenlWr

DATED at

accomplished, tb'

the ChicafTo. Milwtuliec ft

Jtlb ol Luliiic txclodtug Optalb't copy, all «f this tcnov

Nol rer-poMsib'c !or any conr.pq.i-rrw,

direct or indirect, rc^ul
((J)» behalf of the SlYn"l>'P Compiny

Railway Carriers and their conDCCtioofTalntly^

,.>1<«»*^>V

rv7 OS

05



.OKI ftnlboJ to ma

J.V 'V^
''"" ^

until deliTcry ^ We*fbrtW •^*'WbWi*or?;*lrtfc^lWi*''flht tMA^AftMed, U ii bercbr acrecd I

r all of the property herein described shall not be liable for any lost thereof duMfe tliereto, except as 1

t upon the cmplnymrnt of any vctiel In the mm
RC»T, ciimaiic effecti, lna» i<r damnnc frum machinrry, botlert or itRum, huwcver cAiited, or from collision, ttruvling or wrvck,"however n
marl&en, «rniii«er« <r any/vcrutui in-thc ii»r»lcf ofpw Stwm«tiip CcmpaiMr. whether inoBTtntiOf or otherwise, rlik olcraa, or trmnfthlpm

tcclde^VQ^cMaian'lornaT)catioQcenermnyt.(4|llMMriMa>«<Hna/f'<>I t^nf \iO ef 'fYttiO 7 » " rTfT^r f] oi innrfo? XllJ
Prepaid Prtighican not b« ndaimed. »hip or goodt lu*t or not lost, and the ownen, or conaianae ihall pav the fraLriil and all other lawful eharfei accrulfif fla tmH property, and tf raqutrod ahall pay

lae taoM is adraaoe. If, unp^Iupagtiqe, Itji auvudned that thtyi''-'** ih'nDP^rTrTJ'hOV 3nf"'*"'* it to* ^MtllJlilri l''lfr*'ltl ''i'^Wi FPItf' baj^d udob tha articlca actuarfv shlppad-

SiMmthIp Company la «lifMl>f#fV '^'^ttt'»nMfff'"«ftlBfc4BTl¥» rlsK <!•fAflMiratiljQUS^^ IranmWV^l* bran, other t«ain«r

bone by the Staamthip ConpaAy.
4. la CAM of aoy port or porti bclrK toterdlctari bv blorVide, er If the efilerini and or dlscliarging of cargo In aech p4rt or poru ihall be considered unsafe by mson of war or dUlurhanoe, the MaJter of

prapmr

:

wi^Sr9mmS^ Ct^moy'fl'lnpcBtlblHTyThld l^^ ^^itaettr U?ttfoSu^^Sli!lf&^ aTk>KtMVtD^^V3lnA Vce{>tn«, the*^uti of tht ^M)hfh%*gQ7l&ISdS3iSi?ce of

tbedispoaltlao of the property to t}\e roniignee aef^ aa can be airerialQcd. >ii * t I * Vh Jl'/-I-'
' -" - - - T..

_ ^ .. .._.. '^ "* -^-^^l^<b^ce^o_^>l^t^^^hlpca^Tylug^^"^ t»^pJty de»CTll>ed .n thii<W>^f ri>.!ffit:.>niili;ng the " "'
'
"

1 hglth
la the event

flhvn Tvwird, or ear rtmuDenu'on fbr nieh nrnpi, mtch ealvagv or other lemMwrmtton ehgl

If the •blpownera ahall have excrclacd due dlll|cnt.-e to nv^"^ Staaaer in aM r^facli
tfamagaordltatter, reeultinKfroni fctdeni, nr fault or erron tODavllariiii, or l>lba«)ima|i^

,

UBMawonhioau. whether csisiiogetaka time tif thlpmri^t or at the beginning vf vong« (provided thg'

CoculgDecs or (Iwner* of ih*- car^o, ahall, Devrrthcle**. pav *Rlvj^r. uniany ipe^tal charge* lnnirrf-d In

of any tatritket, loike« tv eiiK-n*** of a trt-ncT*! AvrrAgt^ naiur« iKjI may b* made or inturred fur iha co
iHits tie M»« caMBi, aa tfau«h'accldea>i ttengw, damtft ue dii.^ucr aad aot t^Ml >«Qia« 'M Wea O0tae4oi»d bp fatiltt

buipp«*l,

Vv,Ju;;:^^W.fr^ma

7i ? tl>« ainowjt of any loet Or damage lor wh ifh any farrier h liable «1iall be cosipu|ed M tKe tiaaltofiKe T«lucofth« proprrry rtfctnk th» b«r

Wghtthartef, Ifpfcitl) at the place end t*e time of »fipm«iiiun'»rtthJel<iR of lading, unleee a hwcr value fiaa bem repn«»tM*(: in wvl^ng hy the

«kMMea>lMi ev (arlfa uput which the raw i* baaed, la aa>' of «blob •venie. au^ Ivilm valiM AaU be thk

her Kackiaery «r appartcnancca, ot from

, ^ I e«eK:laetffd^d>l(^^lB«kah« Stkipper^
bi^wnerN m iK-iiTitl Averaflc Id tin p.iyinent

^inuti (tcfil all » ilh the u'lte force and rffect,

naltageauflt ofwr^rtli of .4^ la|eat <K othcf

iNgttlfM*
In any e-

Ibexl unleaa

6^«r««WV^,' w .

b«na firte invti^ prtce. ff arty, to the cAft<f<npe UduHIng tli

ileee a Kiwei valine fiai bem fepwa^nww: in wvltlng by the «hlpp«r, tr ha* beaa sareed uyon, <v la <yta>vlaed br thm

maanaiua asauuni tegorem tvnk ooiapuuiten, wbeiberuf D<AawLh |<^m or daoaa* oeeuni fr«s

Kprettly aerec^hhat the ^f^rixMp'^o'nP'nv than n<^t Ixtrnme liable Tor any Value etc«c>ltng one hnndAd <tftllirg(tloo.or.), tNltM ^tAt^i CaU 0<tQ, QprtQ each ofill* packaM
other valuaiKn >•> <lr. tared and ao rsi i^ued in t)>i« Mill ^ tWinit. and wUl not tie reiponifble f,>r gol.!. tllvet. prv«ii>u^ stmf%, mn^i.ljbrdiy^r |reB>«« otmay tind anle« flill ut Lading

it to, >iiT cHheVaMt»il^perly %haU ha»e'iH«i*Rill SeneKl of any Innimnpe that mar l|nvT been efl'erted wpon, oronirrr'nim (rf, laM property.'
«ittt)«i it)«rW>«>

» • Any tarrl^r »t parly liable oi

t Vcfttelt .,f ih» S(«an>.li>p l "n.)«nv er<

an4M*f '^uaiaaiila Onpau* will e>4 ne lii

fcaarl, pn^vMe.! *fl re»vohft)<fe it>-4M||t« h»

Klhy Ntlv »

havp he«B n\f^

ippttmirari

cUmege td ^e le-^ipfny U«^it)tJ hcrua* ar>*lag directly or iahUcccti>' iia

nature or kind apon
n. ProvwfV carried r

AaiBa.kr* a.«ep«•db^

a All l.no.

^^thoritle•

|itap«ija di

, ihalPbe Y

Mlo boUeri

& property.

nachioery vt any part at Ulf

'7-v^:;

, fnilt^, eeeetabtea, and ull per4ahaMe foo^i, glMn,
lak >il the owner »f the property, .

irktngt, or by Incompli

ht and <^UArai>Uiie espcVM of whatevar

:Wry, or arttd*^ e«nralaod In^U^e «r crackery oveaaenge, or eay-artletee ofahagttk

le ( r inoorrcci liMcripticJi of i-ontcni«. Or lack of other pArtlculare reqtUrad by tW

, aiid eepe^allv artAaged KW bild w^^cMMe li» aU I

I lin*-*, and en>fn»r», jn.l l^^e^ l'> -leteniiMn ..f ih^ vi^el ot .\.rri<-r •-iifceJ L.y .m.wfCfl marl

Jea •! any *tjiA< 'fthr irUi«lt shall b« b<jr*e by ih<- o^Mif of tM'^ iM-»r<>'*y

iyp»'P*rtl oTan eri.lt.'.fvet infraoimjMe, damaglna or dingeftAittitWie »tlitpt'.|«*hMit tia(n*pr«rf«ail:

MdMbwyM MWl tM to*3ttmmr aKJI.habefaebyifcaeifap»OB|rni»»cf rinpfcptyi^hawttlha
' WWII ww-aaa iaceerwd^aaBwi^^cdaa iharewilh. ^ -. - ' A .i-ai
3. ITi-^ Stramth,p Cmpjtn- -1' .11 n<.l U a. . ,.iml»Me nr te%pm.ihlp f.* »-fichf, or f./l''

OtheatATg.' tn loiiu. i t ..thct-iv.-, when pt»l>eily .i.^e-I. .T t-'i K.aa of vUmajje L' ihr

MuA^ftnt baling • iv.perage "t pMrlring. > ^ _«
•. There >hall b^ Itkpwiie bcme eKCkiabtely by the sJ^ipp^e. vwpar, f» CJrdi9»e^^m srop^ty d ei trW>A» tlw BUI •< Udia/^%* riak <#loadliu and diacbargiug. atay «a alwre .w alo«x -o care ^

Ti, on ihetiujy. la a p<tW:-. ^> r*^»T.te >»r*hou»«. ih»rl»li» .J -try •T«lH>^«^.dUfw»v«f>ort to **<4ber '^k***' Id eaee nf tr»ix»hipi,i£ut^fii re-fr«^»rdbi« by any meani anq m
i«rn»a-dK. I>arh-*at the ukoe i>r declination, tftd al) rltk aAd «avc^« •emviAm^ arv ^Ant ^d«l«y, w»r^h*iiMng or «iy .<tirr ca>ii* <N«a(aoever, pri.>r to delivery of thecarno

rred by lhl» BlTl oTTAJTnt lubjert t6 iT! fOt!i.tHron

nhip Company Ujj^y

rprtated id iTlt approved fortna of^tlti of

afier ity fT^Sfi deacrlbed herein Hk« be«it dclln

(B) With xrspect to tb«»er{i)fWl
T. Ho carrier or ptfcy u po^Mvi
authfldcy «i law, «r «4w

n^ ftaMe (^ lo«, damage, delay or iiyiily after ly F^Klv deecrlbed herein 1^ be«it del

PLf.^rr -LIVER T3 j^<jJ9^f^^'^^-'^

nilee nid regulattoni In uae by the said

S^ PMtl RaOvay C^prayja y>e l^J*^
"

3 ExL-ept in the mte of nwliuenrv of thtfrainer (ir {mrty in jHjaa^Mieif<«nd tbi

pQMfci lqp bhall Dot be li^f^nv Iom, <latnngen delay occttrrlrw i

ne r^uUiag from a deiect at vice lo the fwo^Mrty. er froB l£a

DoaecMieif<«na tb^
luT* the frflfwrty dewrlTied nereb ft •inppei! and held In

-_ _ — ,—, ,, aloia tm auikea. - _ - -

when in nc. "rianre with penera! *imom, on arcounl of ihe nanire ol the pr.-perty, or when at the reqiw* of the d
(e«r«>i In the caie -f 1<,»» <t dantaite by nre. in whit h caic the liability ah»ll be the aame as though the property tiaj
to pnwa traa Ja» bvin each neglirenr*- eheU- be en the-earriw" or pari^ **i poewMloa. - -

4 fKo carrirr ii b.nmd to tnin»p. n tal.l propctfv by anv^partR-ulat wtm .* vraacl, or (n time far anf paslciilar
havctihe righl in cue of physical iicceMliv to f«ward ajfproianj^y any raitead or I

- ' -^ ->>^ * - '

thairbe tnm « mil tn wwtcr mme tfrr trshmty of tW (frrk OnSPm Ibe A^a^hc
f. _Ko carrtrr ahall be liehle f.f loas, damage, c# 1J»|fcJUtXih? on kXJk rgd.
tIablWT «• may be IflipoMd by law. 4

t. JrtramrtaiW ofefty lotare- <T»mari «r wWch ahv carrrrr b llaHe Oi.nhe con.j.uted «i the ba^lt of the value c/ th.

Ihe (K'Kbi chariiea. if prrpaldj, at the i lace an<l time rf >hipmrnl un.<rr tbu Dill of La/<ng, unleea a lower vellM hai been »
by tlM clA«*iricM)uo or tar ifb, upon wUth Iba raM la baaed, id any of atuiJi eranto euch loii^nlue ahall hatha
nrombegllgente. '^#

.

7. ^'laima for lose, dama^c, or delay mu>i be made !n wilting to the rarr>r al the point of delivery or ai the point
eliven* Km ehMped. Unleee alalne ere ao
of aatd property that], by right dJT wbrogatii

. image,
, _ _

to Digkc dcllvsy then wUhia tern aioKha after areaaaaahli iUaa tm «Uli~" Any carrier or party liable oo atcoont of loae •r of damace

Ponof"A." Iak|MO*

K>int of origin within nif'uuOTni aAcr*

eo vnade the carrier iHill aot be hahie.

ra. the carrMT or party In potaeuiiA
oiy for lU itcgltgcnce, aad ine btn^lj

than wtth tauunable despatch^^^7»e raft eurieri hetajp ihaV
' i<4 thf^tay jti«D, bAifn '

*

10 Tr. peny <

' Oopefatr ettd ba4tng et-f

.Afiwd lu cJoMd «^>Sh!?P "iCble

Otherwia« than wtth taaam
Scelftlft, ^ihePolM towhicb th^uaa jti», b^if tuca0eni^

or after «Jd iropXy^^ been daP^eiU to tie Vit eJrier trr^ tu

i^ ' the Ueia M» hvolce prue, if twf, i»ikil^otui,
writing l)y the ahlpper, orhju been ai:rr<->i

vy of (he ^operty, or. In ca«e of Ulm*

the full btnefil of any Insuraaoe that oiay have been effected upon or ok

delivered on pri

11.^^0 canW

a. Every peny,,>*hfi

t). ^The owne^ or cpi:
that the artlclai dllfjip*

14. E«<

itr or other tiding'*, »harvn. or Lmdinin .h. II t<e at the oi

rill cany at be. liaUe ut aay. w«y tv env dai^iMHiT ap*ci«
lo and a npiilate.l v.ilu« </tbf nrii.ln, arc fa)dur«ed hereon.

« prin.ipjl <T .ig*«, *htp|.ln|i ciploai«-e or dangerooe fnnrf* whhoui pervio

r after hata| taJ«aiM fraa tb>,cff« <oa yiml ^aad i

ihall be T>erforn;

aod aabjaa ala<

M. •h.p,,ln_
.

I may be wurt'eiucd at owner'* nek and ( .

KaII pay the lici^u and all other laerful clu.fi

not (ho3« deecriU.1 hi thli Bill c« U "

tKn«e, er Aatt-'veil wiih ^t compeiuai'
-lum^ CD aiakJ prupcrly. ud If

ahgBlg*tMli* t>e p«id up -n the i

to a water mi's whl. h (* ,.r. * i.lea -J^CTIWfr 4 !>*« •{. tf or all
ibjea to the liuhilllle*, llmltatfon* :<nd eacmptinn* Vrtwidet] by iiaiue and to (he ct

itHxi thai no carrier or party Is poaaeevlcei tluJi be liabn for aay lua> ur lUnufn r*iiiiii»a fr-om the pesila o^tha
. breakage orahefU, or any latent deTccU In hulk, machinery or appunenance*. or ft 'm colllilon (tramTing, or otEei wxldcnta tA oaviff

carrying any or all of the property herein (%Krlbed altall have the libertjr to call al the Iimrrue«llate port*, to tow gac( be towed, %^t\

at theh bans*, thaU be Ihble for all 1

before delivery. If^

any pai

colllilon (tramling, or otEei Kcldcnta (A o^igadon, aryrum fnf^^riiii o ot the v
Iimr(ue«llate port*, to tow «ac( be towed, fca4>t, Teeaelt ia(diaircuJU^ deviate ibr th<

r^^ri>i<a" *l^t^''»«cila^'^l| notbe^t^ Aa ^udtag ^|k|fl4M«««aa#«>44 ¥^ >*^> ^l^ *j>r^}^ ''X/MbiV Or 4^ Ilght^a4u

ked bv ika'paMy eMMed •• reeelve Ic wfthin foAr^ifbt boure (eadlKe of legal hoUdrp) afW ka^ ot hi arrfral has been duly
earner, or warahouie lubject to a rea»unable charge for aterace aad to carrien ropontmitity aa wareOQuaeman only, « may be, at

ploatfmg, and may add luab charge to iVoChcr charge hemmderaad
"• lliMpT ia^lyy>pctlpyr M«c«^rt^e^'^|*y

ubject I

he tuM of the
itoraje.

CoJ.T the detention of any <^a»el et ci>, er fbr the ase of tracks after the ar baa bean held forty-eight houra (bdualva of l«al holldaya) fcr loading og
""*'"" - 11— .». «— vt-j-i

».. . - be cooamied ai laaianlag itoa tiiae iJiowed bgt law eg

be kepi tn

I hold auch property mJO^ifA «» a llaa th««(or. NetfUpg ( lUs Mcclai

ly make a reasooi
Idi

KS

This Bi|l of Lading u I^Kd subject M Ihe^tenns and oondinooi of the Act of Congress of tlie United Stalei of America, relating to the Navigation, etc, approved oa the \yO^
day of FcbniarjvjS^j. ^ .

Any alteratimr, adBiffop Uf^fa enMVe from this Bill of Ladings 'Whtchi shall be made wltboot >b endoneiaent thereof lietton, signed by the agent of the
Bill of Lading shttll be without oftct^ and this Bill of Lading shall be enforceable according to itg original tenor.

'

TwocopiegofihUB»ll-ofIiadiagdttlyui<tjs sed>iHtitbc-»ept to the oitisiguec, to effect tire ctnttfmhflMeenTyy and deltreiy of the gftodg.

rtanung Ai^

•NOX>10NOVM "a J

iM^mL^wsm

^ iiaii

ill ixi* calniO \tml\tH

>lu,i
«1]

nATO

nl>t>m^8 »*> K> >l,d><t m

Bfi^iBB



\jL^XJu^L U

Dill of Uadlnft No. 11

OSAKA SHOSEN KAISHA, L'D.

Cniaao, Milwaukhb « St. Paul Railway

(In connection with other carriert on the route to

THROUGH TRANS-PAGIFIG ft OYERL&ND BJ

CHICAGO

M/LWAIJ/[P£

tion)

f.
BCQEIfCDJWga:' «> ^' cUullwttloM ud luitt tn cffRt^A itiydatc of Uaa «f tUi Bill of I,«diag tt ^ ^lit.

prr<prrtT HncrflKi Ixlnw. in «i.]).irrtit (j.xxl oixl^^l comlilion fxccpt u notrd, IcoltanO Uld oonditioB of AfcMi lakM

OF um.

IndicatevI lwk»w for shipmi

il Malrr. now lyl<

KAikb* threes

l^a^l comlilion fxccpt

jr .hipmmt on '-ft' H~—l-'p V.^ CAAAXM-

InB tn thr Port of_
' vC O Aal^CO lAQ »n<> bonna fof thr Port of "A," Tkoomi or ScallU,

liaiisuoil 1.. Ihr j»i,l I'url ol "XATtconi* oi Sfc"'''. i»"'' '«« I^' low or uutl vciK-U in diHrcM; lo !

watrLnne or lighltr from ileamrflo >l<iMiicr.lA>l (nun «laimor (o short; tai lo louch al any porl oi

and lo call ol anv porl or poru ol'tre than nncrl, ami thsrc in lika appafrnl (r>od order and condition

kavws)^ Baikal, coosiniKd imi dwli—1 •

. vbovof . ..^

cnslovwiw rmtT t

Si. Paul fculxV Cunipanj.^S^g Uaiuporlcil l.y the aai.l ChlCi^Jo, MiUoukcc &

then 111 like appuent good order aoi

opon pavminit (mmrdlntrtv npon dlichRrgr of t>>* propertT of ihf frtigtii chargn thoeoiLa the rate fijimSE3

WuhtnKton, U^j\.. whwh th« Ouka 81iM»
ail with or without pilot ; to trsni-ship to tny

r ports in any roUlioa oi order io or out of tat
deliver the Mine to ihe Chicsfo, Milwwdu* A

r iteamship connection to th*" pohM flf

Trred uato eoTifi(;;ne<, or to his or therr uilgni^

.to Taeoms or 8c«ltte, Wuh.,

(shown below) prr lOo iH>unds grotf*'

the SteMuahip G}iiip«njr*t

of tbc Creiffhi, UlMU

of 1 shown below) per lOO fviun.lB pross weights and from Taeoma or Si-nttle. Wash., tn -^ -^S^'jO^ <J ^^-^kK R J_
waifhl, (efrethcr with all adv.u)crtl charges, if anj. and all oiher cliAf|{c» and avcnife, without any allowaoce of ci^it or diaco«nt, all payahl
option in advance in Uval currency, the ev^uivol*

Statr-t r.oM Coin.

II IS NIU 1 UALI.V AGKEKIt as to rach carrier of all or any of a&id property over all or any of said route to dcatiualioo, and as to cafL party at any iiiue interested

in atl or any of said prnp^riv. ihst in conmdcraliitn iif the nit«s of fretghl kerein nunod erery aerrioe lo br prrfonnrd hereunder shall br suirct to the oonditioos, whetbtf

prmlcd ui written hcirni ct.>iilaiucd ^includin^ CkiuJitioiis on bftck lirrrof,} all of which conditians as a^rr<^l lo by the shipper sod acoep(e>1 for himarif and his asnipns aa

ftU and eaaouaUa.
' ' #..-,...-^

'rly endorset! shall be required before {^ijHrjy of t^^roperty. Inspection oC (he properly covered by tka BIU «fidrr of this HIM. of LADL^G
Lading Will not be pemUttcd Uii^s pr^rv'

ndorsrd shall be required before <

law. or nt^lcss p«t«i||Vtn i« adorved on t

c «' )

•^ {JS9^^!ktTta are to be pfioj^,''^(>lli'or slBinp lure. 'igU^^f^iit

!M>1
V "'^7 1^<

"

IVEU t V** ^
ly in prepayment of the chargct on tin- piopertj^MCtibed herjj*.-^ VLO^^

;r/,io:l\f Paid <?%;...if/..>.i, ,^_ (jjii, ^ I ^^ ..^.gnatureArfrc acknowledges ooly thr ainuunt prepaid)
rfF: Tne aj^eot of the Osaka Shoseo Kai>ha, on. WKalLof^hat Comjiany separately, and acting as tfCDt of the Chirago. Milirattkce ft

St. Paul Railway Cumpaoy apd their rail and water coonectinas jointly, hath affirA^l lo^KaX^J ^ PilU of Ladiaf CXCludiD( Cap^in's copy, all tf thU t111 Railway Cumpaoy Apd their rail and water

itc, one of vrbicb BilB^ Lading havn^J)«*n accomplished, thcfihrn to I

W M..i_ Ma/^- -/9/A-

Not responsible for any consequet^eij_^'^^^j,,_^jj,.j^(^,pj^^p^^,^p,,,,^i^;-;;;^^

direct or indirect, resulting from a;
, . /^/ ' y^

cl.to^fvnr.
1

\ ^^^^

i

OS



» ^( »^*^ »9J y%

\ \ .<.n 8ni>^'r>*< «" '"O

; UDiil dell

r til of the (iroperty hi

ilW librrrf-A^'-f^«rfdor'^A«k'*U.VflT.. ^M^fsA-'^frfiUed, it i. hereby .g.eed tMltil>]^«tA%^
lage tliereto, eicept as hcrci*litci y»tI9Vm^

of •""
•in desciit>'ed >h«ll cm! be liable for nnjr losj Mureof di

r...v,ra'il<n«iicr>llvc>(4nUMMt>l*klMA«.Und. , , ,.' .,._.,....,.., .....^ „, ;. ^,«. .„,Mr r-i,iif^ .hill i»*

property

_ _ii*JlpJC*'P»»J'l .vv^
nirh <alTs^ or r*Srr irmuneTitioTi ihxtl hvtrrttvd

XuW-n, iS9f>. uid \ntwctp Kate, 1903

r porti *ti«ll b« cormidCTT*! untarc hy

;(^ into pr«ipPT «nd i»fe Irtcptnf, Itif Ma*t»^ fjfiNf

_ . the Mu

, i-iKUAflcmcpl «f ih* Steamer, otJ\

nini #f ^yi4» Api<^*i<Ml* the dcM m Um
^Ivi^r. jillanv npfMiI .I...rL-r, in- ,.n M in r'-M>«-t < »''-

,rf lh,.t may W iti.t^lr ..r mra 1 ,r il,r o.mii. r. l..-„. 1,1,

at divi«tcr OAii sot rtsUltrd iron, t bc«o occu^Kd by

I tn tIrtXn* Wnnrr ». *l thJi'Witfat •mmti wnt In Um Wrrie* oTkiint^ cmbimT. <* P***"

v« her proi>^rlv msi.jvy ."^uippea, an.l i.tippll«l. It U herel-v %lkttA that itt ca»t of <bng«,

ar (ram •*¥ tai(intir vjicf <leto« in llir Mcamrr. hef m*. hinfiY r>r *vpa'te"»ncrt, or from

O^t aJiffilttJtJi «u^^t .UcmnUe^r tha env^^uay do«d.)i^wwW th« btiipiw^

prupcrty : and tin 9temin»h)p CotnMoy'i rrrpontttjlllty fhall cea»* whan
tii«dl»poiltion of the proixTty to the foinijne* «o(«r»i <*" P« a*'eft»|n^— i„.J ..

8 In the eveni ih«i any v«Mel in the tervioa of *ea*ul **ii*JlpA-^tpM»y WuH Vnder»^tl

Mlwie nwird, or any remuneni'on for wch terrlce «iir'

•» rSnanl-AiMWEB ^all bt pa/abl* kccortUna 10 Yvci'

Iftha ihip-jwner* .hall have cKrclacd dui dilig.

damag* or dlaaitcr, resuliinn from accident, (v fault ot

uMMworthiaeu, wbether exisiitg •> ito time of ihipmeni o

Coo«irw«tor tlwnrr^of ihc .arg... ihall, n«verthrlf«*. i-ay «

of»ny fcaCTifi.ri, U.tve^ .'t e»v<"«*of a (.Kner*! Avcr-mr nat

^Kltothfl aaiiK eatrrt,K«if«u>.t) ACclJcal, dutcer, (Uni«g«

dvfactcr uawawurtjiinaaa.

y ITie amov-)l of my lf>»« or damatf* (« whicn any fam— - -

firight tharteirupt.,,1) M t^c flare ami thMfmr ^f <h-pmtm\ift.W 111.'. Itill ..f T*«11r.<,

cU^Aailon or tiulffs upau •hkh<her«li 1. bwril. *a my o* which •vemt. «Kh U>»

:li*d'

nir»>ii'-. oirli llir thip.'wnrr. m >n-T..l Avrt.ijr l.i lli« piyir

IxciitlT'' Ir'i'u Ativ tfwiiiion i>enl all vtith the Mme force and enr<l,

I.Afc|tkj«, f^r In tlltf InAn«^:««m ut^ir .»«li or any lalew flff Uh«»

Ml.l.le .l,«llbecomp,ue<!onllii>>««lioril.e v^hieofthe pror»rtT (VIr, th« Son. fide ii.T..iee prlt^. If ..ny.ro the toti<lgnee locMInf Ih.
I. ii..i.ie .i,«ii or <• mp...eo

_
^^^^^ ^^^ ^^^^ „,^„,«i^ m .wlKn, hy iho «hlpp«, Mr hm. b««o «llre.<i .ipon. or 1. .1

loiint logov.an» IU*J» s«in|4iliuion, wliriuer .r n* tU' '• ' * —
1 the Suit oril.e .

inlMM a h.«rer v

r yalia iballbetlM i

Vh tkU properly %h»II h«ve Ih^foll WneBt of aBlCfl 1» «.4Da.l liMraf^r.

«. Any .amrr..r party liaWe . in •ccounlol.-- •, . , , ^•

and ibe ^^«al«.l.lp C..mu^.T »i 1 a.< l» laMaftr lt«^|!***>«n.*rA

,o'^"!^fn;i::ri ;:•: :£,:;v'r::"r'.^'".:t:;:;:,;::r ':!.. ..r ...v „.-.>» .^
111 In ca- ol q;»r.nu«. tU ,..o|<.ly dc.o.lK^l Vtr.. i..5r i-JM*.* Itto lWt1u«..im.. .Wp

teuvc. mrt a. c*ptad h^- ilM hitani»hip Company n>ie1y ai the n«fc of the ovimt r

I). All tii.ei, and ««peH»rv ..n,l l%^es l-v .leimiion .T tl.f vrwrl . t t-rrier . ai

•utboritici ai any »Ujte of the ttnii*ll i.Iiall be b..me by ihr owner* «f 114. b pr.',.,

(niursBt* that

.tie III lUr .iymn\i\\mf»t or iriet-noit -'i n>;ent«. 4U|>eriitien(leiitt |''''

c ir.pcrtv draaibcd bcicio. an^iDg Jiro;ily w tDiiiiecU> (io«p

Hi,
d«ur*v«d and th4 I

H.ac<fti* I^««w4lh.
,il.ur... .,.>.hl.

ttgnt tWit^trd nptai, or on acenimt rC**^ F

Ij'ieul tiatacM in Mletf macJiiacty vt any part vf tt^

aimed ii. lhi>lldl..f I j.hnj will Walthrriiliif the i.«ner..r«uch property.
, ...

, .lipuk hulk, IT .'thai v«»i«l ai rejulnrf (ot Ihi twamjiipi d«.palch, and .jiiaiaauoc cipcaaai of wliau»«f

too*, (laaa, erccltary, « artk-l«, oo.itataalI In clau or c»ock«rT or caMiafi, or a«y anltjaa of a fr>«<la

,rMl";;e,l matklnp. or by Incomplete or Incorrect .leicrlpll.™ of cowenti. or lack of other pan,cuUi»r«Iuirad by iW

»e.Iwf,ho,i, .•..rpr<-'<<«"lv<«'l«>»<l. '<^ e.perf.lly .rran»tJ for. % liable apo« <liteo,e.y to be ihr^rt. imrboard or

«b p...pe.tr, Ibo .III hJdt« o»ra bo halJ f.q>.«ilbU l« all c«i»=l.Knl lou ar tlaatao iwaltlw «ro» ibtpmaal of

r.r-h'<i . t .laiT.i,:t re. .'' i..; throiurh the oMItemtlon ortiurVl t n..mber<. or fh.il\ tn.ulllelenrr ofaddrota, or caut««)lT
'^ "t;^

,1.^ 1 ,'^.,,„„7,| hy fin. r(..ni any cauie wh..!. v<i, .11 I..| i.... ..I aiiv pf>'i.er<y, royaret* by bad or

Steamihip Ooiit|kii|y at ih« t

yWt.otl

(B) >Vilb»M|KVl<^*'^<tvicea%r4rl.(>tt>
I. No carrier ot party In poaa«»aIbn oTths ^optfli

aiitherky af Jaix. ar «iwa«.l or.Wat)It o< fH^ebiTT"-. - -

a 'E.cepl in the , a.e ofn^liteo.e ,.l ihe>:,r.ier ..t jvirtv '' lioa^..*.. .J..a ih,

|.^»aaaalcn ^all n.'l be liable ii !.»•, ,lai....«e ^ J«lay t»™iT"ni while the iroperty J.

or r^ulting fiuia a dtfeci or vice iji the propAty, or from llie rlota ot

J ^•hen In arc.t.l.,
. .

-

, ertw flUiiei U t . 1

Tooerty

P.!.^ Railway Camgasr at (Ha " A."

r;7;.ir'e"c;V-;rro;"frt.;:'l-^^t;h^ « ..•^-..... .--...in., .ny .....rr ,,,-, .Jl^™. Pt,. to .,.„..ry ortb. cara.

U "'"irrfl^h?,'^"i"!.iS'lh°i!T.*^.'.Nr*^'^
*" fA-mion. enwii* '" >be .pProre-l fontu offtlll. of Ijidinj and ,oy and ,11 r,.!.. and refuUtlon. In u« by the »kl

,„,,.,. .l,l,yo,,njoly .fl-fhel-peny da»Tlh.d herein ha. I^eojeli,.^ to the Chir.»o Mil,, ok.r.'i Si
P.jl,

rqriiiaff^SiCi.lsO l-Il U l,.l.le ftr VV N«< •bjtwofTor daman thrireto.jT delay e*II«e4 br «be net oCHod.

ble (U !.*«. ,lain.,te <^ d«lay (».TitT*oa while thi

I, It IS 0^1^^*^ that:

—

aarr thereto, ot delay <*u*e4 trr tae aet ot .***«. in« tSibUc kjMtny, (juararlinc. tha

piher n.tmnrJT!iT*r"eau»«d (JTitawrat rttrtnln^ or dltrrei

L>mauslt«e|liaeo«athall be .'n Ihr .irrier or party in poaKU
helj in tran.it „p.« rcioeat of the .It'iiper. owner of panv eiiti

I (rot.

dam

nd to tianii> n •,

truirrTtir llaMllty

damage, <

'TamaBe or which

htivc fhe ri|(hi

halLhv trvm
S. No tarriCT ihall be li.^ble Tt I.

lUbllhv »» may be impf^vsi by I;

•. *tTtr «mfMmt of any lo« or

the flre'itht ehor,[e», if prepaid), at the ilace tJiA time of »liip

by the cl.tt.ii he at ion or laiiffi, upun which the rtle U bucd.

7. Claimt for litaa, damage, or delay mu»l l>e made in writ

to mlikc delivery H^a within fout muniba altar aiaaacnabU
Any carrier or pony liable on account of lo« W of tiama

account i^f aaid pconerty.

t. AU pripiiM ^wJ^ ba «ib)Mi to ih»
Prnperty d«»lined to a >i:tii'in, wbnrf.

lire. In wlikbca^ the liability >bal) b<- the m
h«U ba «n th# carrier* or r"»^r '" p*'w»«i

n perly U tTans|Ki

tu th'icd cait). » , U 1

T or p.uty ir p.'»*e»».(*

^tiUteiKc, and ine burd«

1*V ^JITtiT.VITilir tr^.in **e«wl. or In lifi^«« anv pafllcular ir...rl.ei .^ otherwlMj tha<'«lth «A»o<fcble Je-ipaich. Jhe rmUAirlcn herein *ha|

irard tabl pr..|«fi* bv a/ rallr.*l or roBW««tWe*n lhi?.« of -A." 'IV oma* SeaBle. «4 ihU»oM <o *h)di the "tfU »:iveo/bul if •uciijirwsi^

of the f«n^(fr7h»ll t*J*».Mm« ••«h«iSh-|lie'«|t« caijiajrr were by ralU I "'
. .'W. I w/i.J kJ ^

.r injury n.4 ^ct^iitf fTfl owx]|r^<j^o<jUf pt«A^ of *e th.>Hi4Nyo«tJ,^,afler wl^ rt»perty h«» been dc^)^ t| th« »eKJ farr.er cx^iud

h any carrVr Ti llaHe 0...nbe coi.i..ited on (he ba»U of the v-lu* of the (' ,xTty (l*«, .b« 1>A ilij» Invoice pri,:*. .f i.<\. t» ih.* cmii^nee. imUivMn,r\y(l*«i ib«l>o<

led in terttiitk bytt by the ihipper, itf li.\% been A^r«K\ iijan,^tfU detei

t the point of orfsin i mlhi after delivery ol the property, or, in cue oCfitlluff

I fur delt»«»v ha» alaapad. Unlew claim* are'ao marfe the earner thall not be liable.
. ^ „ .

i any vt laM pn/periy ihall, by Hiihi i-f «ibro»[atio»i, huve (tie full Wnefit of ai.y ln»uranc« that may have been elTei-iexi up«i or o*

dclivt

jMihited anient ahall r TcMtU.and whan

tha citfTkT of their oaii

I before deli*

, ihall be liable for all loat or dunagi

Uircly at itie rtak of tha owiMr aftar bciof uoloadcd from tha cat* i

.,,. ..... .. ,.. ,, , f>er the cmt^ are drtjtohfd from tbe trilnt.

iMUMBta, afiaci% «r f«» aay awielaa «i aaiaa ar Jinary valw iM apmAaally r«ta4 to Iba fiaMUhad aUaw6»t»4« v I

ltni"r*ed hereon-
or daniterrm* VcmmU without pftvioui ftiH wMttan diiclMuia

k and ex^nve. or deaU -ye^^l wllhr^u ompeiuatioa.
uiiui on ^id popoty. Aod Uaa<)ulnd ahall eay tha aan
;hirf*« iBiut te pair! upon the aniclei actually (hlppod.

hi h ii prcthletl lor in aactiwi 4 hcrcxf, If «r ail or any part ( aaid property I

.age «h*ll be performed .ul^iect to ,he liab.lille.. llmiuHon* and e«en.,Hi .n»^.wtd.dW .t.iue and to the c«Ji.i..n. contat.^ ix. 'Ijl* » 1' "^ '-"^^ 'H '""' T''*^Ui^J''-^J'.^^i:^^
>d«bi«ta]io^ the c..niiiK« that no carreer or party in po«e«!on ^hall be liable f.^r any Iw or damAae reiultma from the periU of the Uka*. .«, or other waiara; « &«« ejipI.*iOB, bu«tin|
- -^ -- - Ly latent defect, la hulVrmichinVry or .pp..nei«nc«v or fr...n colli,i.n ,tn..Xng. .^ c«Rer a;;cu3ent- «f nav,(.uo« or (n>m pr.l..,^... -o of the voyase A'.d ant

' ... .1 1 L.ii L__'. .L- til .. .-11 .. .).. i-a-wew...);.!. T^-.i. fA in,* >n.t«hA lAMirt Batlii v««9rlt III iliirwu. aoLt .tevijte fur the puipi^'SC of saving

__ _ _ ,
.t iltf i.niil

127" Every pariy, whether prinripal .r jRam. fchipi-ing eapL jlve

cauiad (hereny, and «uch irood* may b« warel><ufted at iwnrr't ri

(J. The owner or con*i»'iiee ihall pay the frcliihi and all t-thrr lawful ch.

I tbott daacrilx-d in ihit Bfll (tf Iji<tintf the frr
r any p.ir laid route, tuck

of boileri, breakage of ihafta, ... — , -.

ve*ad carrying any or all «r the property herein deacrlbcd ahall have tha Ubci

life or property.

at ibe intermediate
]

:iterage acroai the rivi r <n lake* or other barboi

lit veaaeli In dii

and the liability for

r vi^rehou'

ctored In a public or Itccnied warehoute at ihi

eharfea, including a rewrmable charge for 11

The car
*

unloading, and c

lot ba comtnied aa Including 1

\w ll within fortr^bt houra (eaejtwlva of lefal holtf^urO after noUce.'of hK«vTfMl has been doly

a fe*aoBabl« 6t*lMtf^ •t«WP »<>' to.«BfTUra r«*>n4biU aa wvehoua^Ai ontv^dr may bk ^1
of the owner hnd thenM* at the wSh^i riak A wftho<]t^i.)Wllty\n tha i«rt 0/ tfe canHer, and tubja^i

_ for the deient'on of any retvel or car. or for the a»e of iracki afler the car haa been held forty^ehl houra (Incluilva of legal holi.Iay*) for I«»*n« <«

"aiiolhcr'cliargc hereunder and hold auchpr^artyaubject to a lien therefor. Nothing In thU atctJoQ ahall be
' .-..-. .

reding car aervlce or atorage.

ahall be governed h^ tbt

nat^R tfai uvinawtt^

I Ii«n thctefor. Nothing In thU aactJoQ ahall b« cooslzlird aa laiaanlog the tima ailowad by law m
•.. .

ThiVi Bfll of Lading u jMued jDbJ«t to the t*R^ and <»ndl^on»ffthe Act of'Coiveu' of the United Siatea vtAmmet, lebting to the Natrigation, etc., approved on the IJtH

An y .iUOTUr>n,^dja'ioii to, or erasure from tliis Bill of Ltrtinj which shall be made without an endorsement thereof hereon, signed by the agent of the caniei issoing thi«

iiill of Li»ding ahall be without effect, and this Bill of Ijiding ahal^ be enforceable according to itt original I--"-

''l^Vo <

'" "
" "' " ' '

" " *'
" * ' ""

I cnm«||^ibi(3ill of LMling duly endoraed, must be sent to the csmignee, to effect the cnitomhotaeentry «nd dellTery of the goodi.

NOi^DNOlM a 'd

?36t bgyvN
nTTTTV^P

bW3dd<f JO i«(lOJiinOUJU S3IU8 O^NA
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S. HASHIMOTO

(Tme Osaka MrF?CANTiLC S 3 Co . Ltd)

Head Off ic e .
Osaka, Japan

4
'A

SMOSCN TACOMA

Br NTl E V5
SrOTTS lO'" F D
* B C 5'r- COITION

/[ ^Tl BN UNION "5 Lf T

ISITION

MAIN 12 h9

T\< ()>IA,I :.s.A.

O.3.K. OPyiGB RECORD GAHADA LIAHTT VOYAGE 3£-»1918

ARBIVED

OAPB FLiTTSRY

EadUDiALT

T0DD3

MIL. dock: #1

TODD D. DOCK

UIL.DOOK #1

COAL BUMKERS

MIL. LOCK #2

SSQUIMALT

COAL BUHKBRS

MIL. DOOC #2

PIER #6

DATE & TIME SATLRD DATE & TIME QAFTAIH DESTIHATIOH

9:30 AU

2 P.M.

A. If.

9 A.M.

3 P.M.

7/30

8/6

8/7

8/10

8/10

8/11 8:30 PM

9/3 5:50 AM

9^3 1:36 PM

9/4 1 P.M.

1/13 7:30 A.M.

1/13 P. M.

^20 9:30 P.M.

Ship.GAPT. BSQUIMALT

8/6 P.M. GRANT

8/10 A.M. GALL

8/10 2 P.M. WINTZ

8/11 7:30 PM GRANT

y/3 5:15 A.LI. GRAIIT

9/3 6:40 P.M. GRANT

9/4 4:30 A.M. GRANT
1919
1/12 10:17 PM GRANT

1/13 P. M. RUGER

1/20 6:10 PM GRANT

1/21 11 A.M. GRANT

TODD DRTDOCK

MIL. DOCK #1

TODD DRYDOGK

MIL. DOCK #1

COAL BUNKERS

MIL.DK. #2

ESQ UIMALT

COAL BUHZER8

MIL. DOCK #2

PIER #6

BOUND FOR
YOKOHAMA

STEAMER WRECKED ON CAPE FLATTERY 7/30/18 9:30 A.M.

I J. B. VAN ?OSSEH, do here"by oertify that the ahore is trae

and correct' copy of the records kept in the Taooma office of the Osaka

Shosen Kaisha of the movements of the ahove steamer, Canada Llara voyage

32 after having been wrecked on Oape Flattery July 30, 1918.

^ . CASE H«. >^^ •-> ^
/Ot^Zjtf^^tO^ EXHIBIT S^ C/
JNITTf STATES- DISTRICT COURT
^ Waain Disi. o( Vsohu^iM.

r.uKD_^>..7. nru

CX^\./^'^T1 d-^Q^^2-£y<^

UNIT' f. <-
i .

V CIRrUIT rOlIRT OF APPEAL j ^
h»»r. THe NINTH CIRCUIT i

MAR 20 1922 K^^ji^'M^
F. D. MONCKTON. ^o

-^
CLERK.

*i
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Balfour. GuTHm* at Co.

pjh ^. %-!

J. M '"x br f-'. H. H. 1

5b'ci33

iFRLlGHTClAiiv; uFPT

\ [
*

Maavra* Balfour, Cnthrle <k Co.,

Lloyd* a Amenta,
Seattla, Waah.

Oaar Slra,

a raquaetotl I want oror to Taooma to Chioapo

Ullwaokaa Book and inapootad wet and daHap'ad baloa of Waata

811k, aald to be dlaoharped from the "CkSk'uA MARU*. aarkad

d)
ProTidanoe

ECTJZ

300 bfilos
200 " oH.;o/4o.R^cuimuRT^jS^^

H <7> ^

175

230

FI LEO
"ii^

MAR 20 1922

F D. MONCKTON.
CLERK.

Da axABlaatioii of aoM I found the bale a in a very wet aoaky

oondition, qnita war« and heatlnfr, ao muob ^^ome of thea

vara qulta hot. Tbeae were pllefl three hl^h outelde In tha

opan air, ao if the atuff will heat from belmr piled in thla

vay what would It do If it waa loaded end piled in a oloa«fl oar;

therefore, it la ny opinion tnere la a rreat rlak in ahlppin^

this In the oondltlon It la In*

louru faithfully.yri CASE NO.^CfoS^

TE» SfATE9 DISTRICT COUKT. ^%^'
\3 CAlice ^U

"ZZZT
iT^I





dtltn' IT "> '«t«'I tOM' M •«

> MAR20 1922

MockeyCloJh-OilTt^ter.

y
^cJe FullS





Monthly
6

(CABQO.) §8 tlu S^tUntir pttttuil |n^ttran» ^ompattg. [9«.2^^°.V 3

Tiean^llk CplnnlLT Co- oat .<ccoi^Arr o^Thisirselve j except ,::oods purchased and
.—:_ i^<?.yJA*.tlC»*.f£.^J.*l. «^ipP«d imdor Letters of Cr«dlt Issued by

f A rww «.u...i.ik.d.,w».. T«t.» Browft Mrpa, i Co. and Wfi'-.len To'>l -< Co. from

^.f
^6060 J ^'"L!,it"..£L^'^ '^plnnlnt Co. ^^ ^^il^f^g/O'^JlP^^rti-i^l^gfidO^tljigj^JJ^^^

,^.

nd .'iafS.sf?! omen's
re not to apply

be l^g^red
are not tc apply
X.0 nor be in- !:»•»»,

bv tnls po

.V-'*'; »^t*^'-

-t /o/.3i-

—

Fitfc.O-J--t

Port or ports In t>> e nnlt<jd Kln»i'*o^ Great /'^o "«" '''^rk or BoBton with
Brlli^^n Und Ireland dlrijct or v*la a port In ) liberty to tranrihjp one or
tne sani ; 'kingdom for iranahlpr^nl. )more time 3, and at^and then*
Port or ports on the Continent of Furope be- \^ *-, j , /""-*• n,._v.,_g

^JJ(^ Trl3te Inclusive, direct \°^ railroad '.lav stearcer to
rs only via a port in Germany
nee, Italy or Hrent Britain for

truiahfiT.^nt.
^

On Goojd; principally '^Illc W^^te, Wachlnory and Card Clothing

twenn Harrburg nnd Trlate lnclu;,lve, direct
or by "*Hamers only via a port la Germany )Provldence, R. I,
Pf>l£lum, Prance, Italy or Crent Britain for \

T^allroKd and Vessel or Vessel ;i
•p-tnM^rfuirf.ii-* »<-».»««».

lb, r... ou 11 ? n^; on jsuid .aX L. ei-...Jlpr11 ?n, 190^.
? 2

2um Jniunll, rlirl''.z''^i".?i',r',"', -m7i,i. ,,, .1.. „.

• no, COO.
iiijinninj ii>r >i..t.ior. »,-. ik.wi,i r-b

•• •<«>.ii|. inJ » UulJ .aula

rt*i »l. ftiiT \*Mm m i'Im^m. If Ikmaalo c.bllfr.) by .»

= ?i

t UMfvof ini bM4 if tk« mM V

d ffon* BDil in*rv b«iMlb«a ahkU b* t*f>1

3 _

ill's '\

Caucliing Oil »i-'

ill i^^mr t« lb* huft. dfUlin
S S c - a o '

i '
**«•'

t feSol? J

"
lilsat •

; I s-?fl^ ; 1
«™^

a I i i o s 1 '") '"

tind payaole monthly
•hall b* flte/l y Ik rrwitJviil m lb* VIr* IVm4rDl »*!*• t'ini|

I Bhliimrt

9nt<

H
{)itmium

amoonl «( thr NoU flr*a far tk* fmnram. If an|-«U. WIrk 6t«I dif iifl*<l>,

MNI. I'mn II»KU ALWAVM, ud It I* lt«i*b« fiirtk** in«r<l. TV
tu Ihb |»>llc>> ^" t>» ^U ATl-^Mli- MlTl'AL IN?it RASt'K

ln«»iU fblly nivrrinK Ihe prrtnbM httrbji MMirvJ; ami in

t> Ihvni wviiri'l, u Ihrjr Owll W hy aovli |>ricn aMunvri

|¥>IU-y. lb* Mtid ATLANTIC UrTl'AL t\Kl KaM'K
riKht U> I'iftlrii ooBUlbullan flnin lOth Mlav^iwal tmatwT*, m

M- Ml hi n'-

The cost of the goofls at tYi^ place oT^ f*»f '|*ft' ?7q
3hlDTC-nt converted Into 7n**,ed States |!^i IS'H^r'lj

- III m\w

Iff ; f' ]j f^-'

currency at the rat* of fS.SH the t,

stl(^, 45w' the Florin, ?3/ the Franc,
2?^ *'''i3 Mrft, ?J>-^ the Austrian rTrov.Ti,

I .* >iu<t«r> «' <h' ii-i r - 1* in^^nMbr^ « •>»* r«'t n

IT t< AI.Mi AtlRrKII. Ih*l Ihr |>r<f<«Tty W
[of .<* on wnKvmA of ui.t Itlkll or frohlbiu.t U»Jr

> Pf Ml-liirr. •rlnirv. vtt ibUnlhiM. «ntll kftrr ro«d*

\

y
8 ^

K- o s

UJ i^ <J

S " ;/)

1-1 X M
? * f^^

r* £ <
* - '> «AJ -U< w *X « -
c« 3? ^* 2 <
5 w <=>

— * ae

- ^1

.iSffi

-5 o t

-*1
o w O
^ •« -;

I 2;

«

00:*
" = i

K
I

I laUI'U «MlrUaUkn In lb* |wti|wnlu« nl IM mm bjr tfcrm lOMirvJ

ul#il by lb* aMMTv*! fiM fnim aoy • bWY*, Jarim^ ut Iom, ahkb
» Id wtfeba nwmfawi4 irf «»,
r \>w pnifsny iMBful ; bc* b»iII nlattr Jaj« kfUt aolW of ml

iHin UrIwu lu Ihb ('oni|w>iy. Alau vtrrwilxl not (u aUDdoa In ra«r <'f )>t«badj', •ml frrv (mm •>} al^nM in n-«Mnj(M»cw t^ i«pliiTv, wtaarv, 4*W»Uu« •* blark»tii

but to lb* •lant «f blorkkiU. In b* at llbvrty to pHH-«nl Ut an i>)«ii |o^ and Ut*n rnd Ibr tp)bc».

3n faittmu totutof, ih. i-mkum .» vk«-rT««id.iti or ibr hm fltUratlt jRutul Jiuvrintc Contfcni b*ib u*«««m HbKnbH hi*

nmuM. «n.l th* oiu !» ' :-d tb* «tn* In h> allMUd by Ibrlr Srvralvy, h X(tD-|}ort, lh« ?^n>J Jay o( ApP 1 1

<«r lh«u...d «lnr h«ndr,^ ... i nine,
ifttmOritntlUnt. H U >Imi «vTv#d, thai bar, bandl*. r.i.1, bM>|> «rd •bf*i Iron, vlvr of all hlmla, lift plalM. Wwl. madd«(. moim, tohtr-vaft And <»UI«> (BMa-

ta.lBT>.l<».>lb>r«la*). •II. stain of all ktoiU. l<>bac<t>, IndUn oimI. fnilU, |«b#lkrr pnavrtrd .« Ftbar«ta>). fbtfw. 4ry tab, bay, tTC>UblMa*d mxa, rac*. b«npra yam.

tiaica, Milbm bamfiiw, knil o(b»T artlrU* nar.t for bao m bacR^oc, p''—"'» v^ntwc**. I>»aavbald fHrnlUr*, ahlna and bU«a, ntelnit hiaCrvswato, |c>«feltic «laaMa, and all

olbar artli'lM Ihal aiw pvriababU lo ibvir own natnt*, vr »anantr<l by ibv aMvrwl fra* Inm) a«vrac«, qbImm rvxanl; b*iii]>, tabacwi M«va, maltlnfl awl raaite, •M»p4 la

boa<B, trrm frnm at.iac* nadT I—i» f^ awri. ual««a r»i>mL astl ni|«f, Aaa. lUa -aawd and hr«ad. aia warraaltsl bv ibt aMwrd fr*r fvM) atmcr andaf ««• fw nsI.

UdI«m irrnvral; and i-offw la ba^a ct Inilh, PTI^f In ba^a o* hoU. and Hi*, frr^ fn-iii airtnfa. ua-Ut •«• f* Mmt., aciltM fanrr»l.

WamnUd by lb* Innmd ft«« fram damac* tm lajnfy, ftw dunpnas. cbsacv of Aavw. or balm i^cCtoJ. dlai«l<«wd, moMv o* niOTiMy. rsrvpl f! I by artva) nxiUrt of

•va waU-t trilb Ika artlrloa 4atiia(««l| t^faalnoMl by ata farlla. In rawr uf |«illftl Ic^ by aia damatf* Iv dry (ih^, .ulltry or otbar bard«ar*, tba Um abaJI ba aaaartawad by

WfMraUon and «!• of lbs pwlhis only of tba tvnunia of iha («.-hitf«« ao duiia««d, bb-I boI o4bcrwhri and Ibo m»m pT«<lW absll obUla m la all atkti BtarvbaMlMB m 6u
•»;*Brtl»«W|i.—WBHtattF-fcrlreWafr nn motaa**w "ib»T titplita, ont.^ orraidofi.J br atraadlac «a-r«>l<Mo« ^Itb wtotbOT vawaL.

It Ibr vuyacaaforMaMaball h>*a barn brcnu and ahall b<«a Uinilu«lrd boft^r* lb* daU of thla |-aU.), Iban Iban aba 1 1 ba m t«lnr« of pmnlBm on aniiiDl of larb

\i\ I

8 f!|f J }

itf

ij %
I 1

'^^

"i:

III

2

-< lb. ...).r--
\

r |>r«it>lurB, ta nboU I'r In part, m^^mfffm antf.. up<ia lh« •um tnaurvd. h lo ba raUlsad by Ua aMMfwr^

$100,000. (One Hundred Thousand Dollarsl
;j845

UNlTrO STAfFS CIRCUIT COUtT OF APPEALS
FON THB NINTH CIRCUIT

M, I

'P' ' LEO
,^ MAR20 1922 c?

—.EJJ. MQNCKTON.
CLERK.

6-rj or



A TRUE AND FULL SCHEDULE OF PROPERTY insured by the g^tUlBtU ^^tthUlt Iwuraare (EompiHS, for AccouhI

of

to

by Policy No.

by Vessel or Vessels.

SUpoMiiU to be mad* lMt«*a

froAi

Nvrm.—SblpplDg cb>r(<a to b« locludsd, udIcm ezcludiHl !> ipedal mtirtvntni \a ttie Pullrr.



American Silk Spinning Co. (Provldenco. R, T.)

7^ "^ 23501

CLAUSES

Sept. 3, 1909, It Is hereby understood and agreed that shipments Bfde under this pollcyi^t<'»*</

Canton and Hong fong shall attach as soon as the goods l«ave the warehouse at either of

^

those placis, Ineiudlnj' the risk of lighterage froai the shore to the vesssl and with

respect tc jhlpm-nts or transhipments made at Hong Kong, In the event of any j art being
t:hut out from the vessel and detained at the port, this Insurance shall continue on the

satoe until actually shipped by the sea-going vessel or steamer.

Wov. 27/09« It is hereby agreed to Insure under this policy according to Its conditions

shipments made by vessels sailing on and after Nov. l/09. at and from port or ports In

Japan to New YorKor Boston direct or via the Suez Canal and port or ports In Europe, with
liberty to tranship one or more times, and at and thence by railroad and or steamer to

Providence, R, T. or to a port on the Pacific Coast of North .America and at and thence
by railroad to Providence, R. T.

nt> WirT««tea by I(m Mnired \nt ima cWm oa otjomit of c»p»m«, •ehore. <Wt»nH«» m
. ^ y « — , _Artf«cUo« by Of arialBg Ifom boctilc lorc«t, ci»il commotioiM, riou or by ilw *<.\* oi n- »

Aug. 1, 1914. War Clause 12 o»ber penoot .cilDf 1d thi umc a< iMUiimM, m ta im»vrim% »ubk« <»|«t«toij« •ImUmt k>u..»

r After ^ciuAtioa %k vir.

It Is hereby agree^ to wsive the above elaust Wltkh respect to shipments made on and afLer
July 1, 1914, and:^|u(^^n«lii^#nH ^[|^^€i»^ffi^f^^J^yw^ tfti» tA^'tfata but have not arrlvad at

d*8tli|%%;boi(^^f^*A^i\A* if)^^^^^^^C^Mi'^r«ilu|i^#poordlng to tha ratas of tha Company
as tha rldMflHAV r«poxtt»tf^%ii tlfflt t^allii!'

Aug. 28, 1914.
fit) Wimvtrd by fba muitd frto from claim oa MTniint of eaptar*. Mtor*. dHvnttmi ai

Aetlmctioo by or acUiag Irom bofttile forces, civil commotioo., riot, or by lb. %^\% (>t <-ll-' - t

atticr ptrnu •riiD|| Id tb* •• oi taelh|trc«Ui •( ia (wiuiog •ailik* o^aiioot »lnib«i Uu.ii

)i lUtcr dcdanuoa •! •«.

It l8 ktraby agraed to wmlva tha abova el4uaa «lth raspaet to shipvants msda on &nd aftar
August 26, 1914, tha assured sgraalng to pay pramlun aeeordlng to the rata* of tha Coapaay
as tha risks ara raportad from tlma to tins.

Nov. 21 1 1 91^ « It Is hereby agreed to Insure under this policy, according to Its con-
ditions, by vessels sailing on and after Nov. 20, I9l4 , to th? extent of bu* rot exceeding
?50, 000. (Fifty :L'V;;^nd Doll&rs^by or.e /ebsel *t one time In lieu of 125,000. (Twenty Plva
Thousand Dollars^ as hereinbefore proviaec

T 'te. 2t. iri4' The clause endorsed on this policy Aug. 28, 1914 waiving far Clause No. 12
la hereby cancelled by requist of th- Assured with respect to shipments made on and after
Dec. 16, 191'4 awd"Wt»h-»aspaa4rtf lidy<i>4s««»da«an«>iid« a#»»p«Ba»» -4 eT- *9*4< and wltk
respect said shipments the following clause Is hereby restored "War Clause 12".

S«E^L8x_1215.
(!l> Wirraplcd by »b« Hnred he* \ttim claOB oa accoaat of Mptara, •»•"•• ••• "'"• •

4««truclioa by or arKing from bostll* lotcea, civil commoliciu. rioU or tiv lUt acu of .jft-ns o»

stbtr p»r«>Br .ctiDg ia Ibc >am •< h^lijwraBU, or in pui.iung wail^a <»uailei>a wh<ia>.r '*''•'• ^ /^y
•I atlcj dccianuoa •! «ai. jy^^oa^^'«*<'-^-«>»<«*>«:fc«^e'.«^u«*»-*raCyi«^ao^^«*^

Jan . iQj
United Stated curr-^ncy 00 value the Dollar of invoice at llC^. To apply to shipments
made^n and after Jan. 15, 1916.

Mch.iS, J9l6, It Is hereby a^ieed to insure under this pilley according to Its conditions
by vessels sailing on and after March ist, 1916 to the extent of but not exceeding Seventy
Five Thovtand Dollars (l7o,C30.) by any one vessel at one time In lieu of Fifty Thoujtnd
Doll rs f(50,000.) as herein beforeprovlded.
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CLAUSES

Apr. 21, 1916. It, ij iio. sV^ agreed to insur* under this poilcy according to ita con-

ditions by ve3.~aiw sailing on and after April IJ, l^io to tht extent of ut not
ejccesding One H'^inarec ana Iwtnty ^^ive Ihousand Dollars (i..^5,0U0.) by anyone st-ar.-r

at one time and to th<? axtent of but not exceeding Seventy Five ihouaand Eo ll^ars

(.J75,C00.) by any one sailing vesa«l at on* tim* in ll«u cf as htviaM^f/"^-^ ^^'-^'^-^'^-

<rrr
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Defendant's Exhibit No. 29.

[Endorsed]: Case No. 2905. Defts. Exhibit 29.

United States District Court, Western Dist. of

Washington. Am. Silk Spinning- Co. v. Director

Gen'l of Railroads, etc. Filed 10/31, 1921.

No. 3845. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Mar. 20, 1922. F. D.

Monckton, Clerk.

#34865B.

$50,000.00/100 February 6, 1919.

Received from Atlantic Mutual Insurance Co.

Fifty-thousand and 00/000 dollars as a loan pending-

collection of proceeds of loss on 868 Bales Silk

Waste ex. Str. "Canada Maru," refund of the loan

to be made to said Atlantic Mutual Insurance Co.

out of the proceeds of the collection specified.

Signed—AMERICAN SILK SPINNING CO.

EDGAR J. LOWNES, Pres.

$25,000.00/100 March 7, 1919.

Received from Atlantic Mutual Insurance Co.

Twenty-five thousand 00/100 dollars as a loan

pending collection from carriers of loss on 868 Bales

Silk Waste ex. Str. "Canada Maru" & Rail, refund

of the loan to be made to said Atlantic Mutual

Insurance Co. out of the proceeds of the collection

specified.

Signed—AMERICAN SILK SPINNING CO.

EDGAR J. LOWNES, Pres.

$27,052.96/100 March 12, 1919.

Received from Atlantic Mutual Insurance Co.

Twenty-seven hundred, fifty-two 96/100 dollars as



662 James C. Davis vs.

Twenty-seven hundred, fifty-two 96/100 dollars as

a loan pending collection from carriers of loss on

868 Bales Silk Waste ex. Str. "Canada Maru" &
R. R., refund of the loan to be made to said Atlantic

Mutual Insurance Co. out of the proceeds of the

collection specified.

Signed—AMERICAN SILK SPINNING CO.

EDGAR J. LOWNES, Pres.

Defendant's Exhibit No. 30.

Case No. 2905—Defts. Exhibit #30.

No. 3845. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Mar. 20, 1922. F. D.

Monckton, Clerk.

Start Express Shipments Right. Pack Right.

Mark Right.

Uniform Express Receipt (Money Receipt)

The Company will not pay over $50, in case of loss,

or 50 cents per pound, actual weight, for any

shipment in excess of 100 pounds, unless a

greater value is declared and charges for such

greater value paid.

(3006. 6-19)

AMERICAN RAILWAY EXPRESS CO.

(Incorporated)

Non-negotiable Receipt.

Seattle, 12/4/2.

Received from C. M. S. P., White Bldg., subject

to the Classifications and Tariffs in effect on the

date hereof. Six Pes. Waste Silk (Damage Suit),

value herein declared by shipper to be One Hun-

dred Dollars.

(See footnote.)



American Silk Spinning Company. 663

Consigned to Philip Cheney at So. Manchester,

Conn. Charges Prep. D. H. R. R. War Tax.

Which the Company agrees to carry upon the terms

and conditions printed on the back hereof, to

which the shipper agrees, and as evidence

thereof accepts and signs this receipt.

2—
.62

.04

M
C. M. & SILK CO.,

Shipper.

RYAN,
For the Company.

H. SCHROEDER.

NOTE.—The Company's charge except upon ordi-

nary live stock, is dependent upon the value of the

property, as declared or released by the shipper.

If the shipper desires to release the value to $50 for

any shipment of 100 pounds or less, or not exceed-

ing iifty cents per pound, actual weight, for any

shipment in excess of 100 pounds, the value may be

released by inserting ''not exceeding $50," or "not

exceeding fifty cents per pound," in which case the

company's liability is limited to an amount not ex-

ceeding the value so declared or released.

Place Your Name and Address Inside Your Ship-

ment.





NO. 3845

Wlnxttii ^tate£f

Circuit Court of Appeals
jFor tfje iSintfj Circuit

JAMES C. DAVIS, as DIRECTOR GENERAL
OF RAILROADS, operating the Chicago,

Milwaukee & St. Paul Railwa}^ and AGENT
appointed under the Transportation Act of

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a

corporation,
Defendant in Error.

UPON WRIT OF ERROR TO THE UNITED
STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHING-

TON, SOUTHERN DIVISION.

BRIEF OF PLAINTIFF IN ERROR

GEO. W. KORTE,
C. H. HANFORD,

Attorneys for Plaintiff in Error.
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NO. 3845

^niteii States

Circuit Court of Appeals;

jFor tlje Minti) Circuit

JA^^.S C. DAVIS, as DIRECTOR GENERAL
J F RAILROADS, operating the Chicago,

Milwaukee & St. Paul Railway and AGENT
appointed under the Transportation Act of

Plaintiff in Error,

vs.

AMERICAN SILK SPINNING COMPANY, a

corporation, ?-» j? ^ ^ • et^ ' Defendant in Error.

UPON WRIT OF ERROR TO THE UNITED
STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHING-

TON, SOUTHERN DIVISION.

BRIEF OF PLAINTIFF IN ERROR

STATEMENT OF THE CASE

This is an action at law by the American Silk

Spinning Company, a corporation, against the Di-

rector General of Railroads, to recover damages

for alleged breach of the land carrier's contract for

through transportation of 1,000 bales of silk waste

from Hong Kong, China, by ship to Tacoma, Wash-



ington, and thence by the Chicago, Milwaukee &
St. Paul Railway and connecting carriers to Provi-

dence, Rhode Island.

In the month of June, 1918, the 1,000 bales were
received by the Osaka Shosen Kaisha Steamship

Company at Hong Kong, China, and thereupon that

corporation, not jointly, but separately for itself

and as agent of the Chicago, Milwaukee & St

Paul Railway Company, issued four through

Trans-Pacific and Overland order bills of lading

(E.r. 8, 9, 10, 11 ; Rcc. 642, 644, 648), two of which

were for 200 bales each and the other two for 300

bales each, without mentioning the grade of silk

waste contained in said bales.

The consignees named in three of said bills of

lading were Messrs. Heidelbach, Ickelheimer

& Company and, in the fourth bill of lading, Messrs.

Goldman, Sachs & Company, bankers in New York.

Each of said bills of lading of the land carrier

contained clauses as follows:

"B. With respect to the service after de-

livery at the port 'A' first above mentioned,
and until delivery at the point 'B' the second

before mentioned, it is agreed that:
"1. No carrier or party in possession of the

property herein described shall be liable for

any loss thereof, or damage thereto, or delay

caused by the act of (xod, the public enemy,
quarantine, the authority of law, or the act or

default of the shipper, or owner, or for differ-

ences in the weights of grain, seed or other

commodities caused by natural shrinkage or

discrepancies in elevator weights."
*'2. Except in the case of negligence of the

carrier or party in possession and the burden
to prove freedom from such negligence shall



be on the carrier or party in possession, the
carrier or party in possession shall not be liable
for loss, damage or delay occurring while the
property described herein is stopped and held
in transit upon request of the shipper, owner
or party entitled to make such request; or re-

sulting from a defect or vice in the property, cr
from the riots, or strikes."

'^4. No carrier is bound to transport said
property by any particular train or vessel, or
in time for any particular market or otherwise
than with reasonable despatch,"

''8. An}^ carrier or party liable on account
of loss or damage to any of said property shall,

by right of subrogation, have the full benefit
of any insurance that may have been effected

upon or on account of said property."

All of the 1,000 bales were shipped from H(mg
Kong on the Steamship "Canada Maru," and all

were finally delivered by the railroad carriers at

Providence, Rhode Island. On the 30th day of

July, 1918, before arrival at her port of delivery,

that vessel w^as stranded upon the rocks near Cape

Flattery and so damaged that great quantities of

sea water entered her cargo spaces (Ship's Log,

Ex. 20). The ship was floated and towed to Ta-

coma where she arrived on the 10th day of August

(Bcc. 338), and 133 of the bales w^re taken out of

the ship in an undamaged condition and promptly

forwarded to destination {Rec. 9). The remaining

867 bales were completely submerged in sea water,

the silk discolored and damaged, and there was

great difficulty in unloading said bales from the

ship on account of heat and offensive fumes result-

ing from being so submerged {Rec. 400, 401). They

were, however, unloaded on the ])latform of the

dock at Tacoma on the 11th and 12th days of Aug-



list; but were never received into the railroad car-

rier's warehouse where goods to be forwarded were,

in the ordinary course of business, received {Bee.

340). On account of the wet and heating condition

of the bales on the dock, the Railroad's Freight

Agent in charge of the local office and the docks,

deemed the 867 bales to be unfit for transportation

without first being reconditioned {Bee. 349), and
one James Ayton, a Cargo Inspector, after making
an examination, made a written report condemning
the goods as being unfit for transportation without

being reconditioned {Ex. 21; Rec. 652). There-

upon, Frank G. Taylor, assuming to act as a rep-

resentative of the underwriters and owners of the

goods, took possession of 867 bales {Bee. 105), and
made a contract with the Pacific Oil ^lills Com-
pany, whereby that Company undertook to dry the

silk waste by opening the bales and spreadins; the

waste on clean lumber or hanging the same on lines

and drying in the open air, and, after drWng, to

rebale in such packages and in such manner as

would be acceptable to the Railroad, and in such

manner as would not increase the freight rate as

applied to the original packages, for a compensa-

tion of $5,000, and that contract was fully carried

out {Bee. 640; Ex. 1-A).

The process of reconditioning consumed several

months of time, so that the last of the 867 bales

Avere delivered at Providence on the 30th day of

January, 1919 {Bee. 431).

Previous to making that contract, Taylor, in

company with one Cheney, who was Chief Clerk in

charge of the dock office, viewed a portion of the

bales in their damaged condition, being the first



lot from the ship's hold (Rec. 91, 337), and Taylor
inquired of Cheney if it would be possible to for-

ward the damaged silk by silk train service and
asked him if it could go in refrigerator cars; to

which questions Cheney answered in the affirmative

(Rec. 80). Taylor then asked him what it would
cost to send them by silk train service and was told

that it would be $7.50 per 100 as against $1.75 for

the bill of lading weight, and that the cost of re-

frigerating—the icing and keeping the bales wet
while on the wharf and en route—would be $21 per

car (Rec. 81) ; and between them it was arranged

to have a man go there and hose it down (Rec. 81)

;

and it is claimed on the part of defendant in error

that this conversation constituted a contract binding

upon the railroad carrier, to complete the service

of transportation of the 867 bales while in damaged
and abnormal condition.

The 1,000 bales were insured by the Atlantic Mu-
tual Insurance Company against loss or damage in

transit from Hong Kong to Providence (Rec. 20)

and the defendant in error received on account of

such insurance, February 6th, 1919, $50,000, and
on March 7th the further sum of $25,000, and on

March 12th, a final pajTiient of $27,052.96, and the

defendant in error gave the said Insurance Com-
pany receipts for said paj^uents "as a loan pending

collection of proceeds of loss on 868 bales of silk

waste, ex Steamer 'Canada Maru,' refund of the

loan to be made to said Insurance Company out of

the proceeds of the collection specified" (Ex. 29;

J?^c. 661).

The consignees named in the bills of lading are

New York bankers, who paid the purchase ])rice for

the silk to the Chinese vendor bv commercial hitters



of credit, whereby payment was due four mouths
after the date of the shipment from Hong Kong
{Rcc. 127). The bills of lading were endorsed by
the bankers for delivery of the goods to the defend-

ant in error upon trust receipts given by the de-

fendant in error, guaranteeing that the goods be-

longed,to said bankers until paid for, and the pay-

ments were made four months after the date of

the shipment {Brc. 127, 128).

The amount of the damages sued for, including

the $5,000 paid for reconditioning, was $75,869.62,

which, by an amendment on the trial, was increased

to $105,622.&0 {Bee. 5).

STATEMENT OF ISSUES

The defendant in error is not suing as assignee of

a right of action for breach of a carrier's contract.

The complaint is in six paragraphs, the first

two of which state fonnal and jurisdictional facts.

The first controverted allegation of the complaint

is in the third paragraph in the words following:

"That said consignees named in said bills of

lading did, for a valuable consideration, and
prior to the arrival of said silk at Tacoma,
Washington, endorse said bills of lading to the

plaintiff, and the plaintiff thereupon became
the owner of said bills of lading and the said

silk and became entitled to the delivery of said

silk as provided in said bills of lading."

This is a plea of title and absolute ownership of

the silk and that plea is denied by the answer.

The fourth paragraph of the complaint, after re-

citing arrival of the ship at Tacoma, and the facts



as to the wet condition of 867 bales, alleges that the

1,000 bales were

''delivered into the possession of the defend-
ant for transportation to destination as afore-
said under and in pursuance of the terms of
said bills of lading. That defendant accepted
all of said silk for transportation, and, in con-
sideration of the freight prepaid to his agent
as aforesaid, the defendant agreed to transport
the same to destination as aforesaid. * * * but
that the defendant, after accepting said 867
bales of wet silk for transportation, failed and
refused to transport said bales of wet silk to

their destination, but demanded that said silk

be dried and reconditioned before defendant
transported the same to destination, all con-

trary to the terms and requirements of his con-

tract of carriage aforesaid" {Bee. 3, 4).

These allegations are denied by the answer.

The fifth paragraph of the complaint alleges that,

in order to have the wet bales transported, and with-

out waiving any of its rights, the plaintiff "did

cause said wet silk to be treated and reconditioned

as required and demanded by the defendant, and

thereby incurring an expense of $5,000" {Rec. 4, 5).

The answer makes an issue as to any waiver of

rights, as to any requirement or demand on the

part of the plaintiff in error and as to the amount

of expense for whatever was done in treating and

reconditioning the silk waste {Rec. 10).

The sixth paragraph alleges:

"That as the natural and proximate result of

the drying and reconditioning of said wet silk,

the colors of said silk became fixed and perma-

nent and the silk was otherwise damaged and
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the delivery of same at destination was gi*eatly

delayed, thereby causing great loss and damage
to plaintiff. That, by reason of the wrongful
failure and refusal of the defendant to trans-

port said silk in the condition in which defend-
ant accepted the same for transportation and
agreed to transport the same as aforesaid, the

plaintiff has been damaged in the sum of

.4^100,622.75, in addition to the sum of $5,000
expended by the plaintiff in drying and recon-

ditioning the said silk, making a total damage
to the plaintiff of $105,622.90 (Ere. 5).

That the defendant has wholly failed and re-

fused to pay the plaintiff any part of said sum,
although demand therefor has been made (Rec.

5.)

The answer admits failure to pay the damage
claimed and denies all other allegations of that para-

graph (Rec. 10).

For his defense, the plaintiff in error filed a

plea in abatement (Rec. 7), alleging that the de-

fendant in error is not the real party in interest

which is prosecuting this action, for that the prop-

erty damaged was insured against loss while in

transit, and the defendant in error had, previous

to commencing the action, received from the Atlan-

tic Insurance Company of New York, the insurer,

full compensation for the damage, and setting

forth that pro\ision in the bills of lading entitling

the railway carrier to the benefit of any insurance

^hnt may have been effected upon or on account of

the property, and that the defendant in error, as a

mere volunteer and in collusion with the Insurance

Company, commenced and prosecutes the action for

the sole benefit of said insurer, and that if a judg-

ment for any amount of money should be rendered,

the same would inure to the insurer.



The answer to the complaint also contains three

affirmative defences, the first of which, after quot-

ing from the bill of lading contracts the clause

exempting the railroad carrier from liability for

loss, damage or delay, alleged the facts as to the

condition of 867 bales and the unfitness thereof for

transportation in a wet condition at the time when
the same were discharged from the ship, and alleged

that the only delay in performing the transportation

service pursuant to the contracts contained in said

bills of lading occurring subsequent to the unloading

of said silk waste from the "Canada Maru,'' was

due to the necessary and unavoidable stoppage of

said property in transit because of the defect and

vice in the property due to the marine disaster

{Rec. 11, 12).

The second affirmative defence, after quoting the

clause in the bill of lading contracts entitling the

railroad carrier to the benefits of any insurance ef-

fected, alleged that the goods were insured by the

Atlantic Insurance Company and that full compen-

sation for the damage had been paid by the in-

surer {Rec. 12, 13).

The third affirmative defence is a plea of estop-

pel, on the ground that, because of the unfitness of

the 867 bales for transportation, when discharged

from the ship, the defendant in error withdrew the

867 bales from the carrier's possession for the pur-

pose of being dried and reconditioned, so that what-

ever damage, if any, was caused by the process ot

reconditioning, was the result of the plaintiff's own

conduct and treatment of the goods {Bee. 13, 14).

The reply admits that the bill of lading con-

tracts contained the provisions alleged in the
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answer, admits that the goods were insured, and
admits that the insurer paid a certain sum of money
which is claimed to have been a loan and not in

discharge of the insurer's obligation; and admits

that the defendant in error caused the wet bales

to be reconditioned before the transportation there-

of to destination, but makes fonnal denials of the

other matter affirmatively pleaded in said defences.

Questions for decision

:

The first question which the Court is called upon
to decide is, whether or not the defendant in erroi*

is the real party in interest, and, as such, entitled

to maintain the action for the causes set forth in

its complaint.

The second question is, whether or not the facts

alleged in the complaint amount to a breach of the

bill of lading contracts.

The third question is kindred to, but different

from, the second, namely:—Do the facts proved

by the evidence constitute a breach of the bill of

lading contracts or any contract alleged in the com-

plaint ?

An incidental question, upon which the major

question as to the carrier's liability may be hinged,

is:—Did the plaintiff in error become bound to ac-

cept and transport the 867 bales by any contract

other than, or different from, that contained in the

bills of lading?

Another incidental question, kindred to the first,

is, whether or not the defendant in error, by reason

of the ownership of the goods, or as assignee, ac-
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quired or ever had any right of action arising out
of the contract sued on.

Unless the Court shall reach a conclusion adverse
to the contentions of the plaintiff in error, the liti-

gation will be determined by the decision of the

foregoing questions ; otherwise, the Court may have
to determine the amount of damages.

ASSIGNMENTS OF ERROR
The plaintiff in error relies upon, and will dis-

cuss, all of the assignments of error, which are as

follows

:

Assignment of Erro7' No. I.

The Court erred in admitting and considering

the following irrelevant and incompetent testimony:

In the deposition of Arthur D. Little, page 109 of

the defendant's bill of exceptions, the following

question was propounded by counsel for the plain-

tiff:

"To a person having experience in handling
commodities and cargoes ordinarily shipped on
railroads in the United States, is there any
reasonable justification for assuming that be-

cause a cargo of Canton silk waste which has
been wet with sea water is heating to a certain

degree and giving off ammonia—in assuming
that the cargo is dangerous or liable to spon-

taneous combustion if transported,''

and to that question the counsel for the defendant

objected, on the ground that it called for an opinion

as to the ultimate facts to be passed upon by the

Court, and did not call for an opinion upon a matter

provable by the testimony of an expert witness, and
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on the further ground that the witness is not quali-

fied to testify as an expert in answer to that ques-

tion.

To which question the witness made the following

answer :

"In my opinion, there is none, both for the
reason that silk waste is well known not to be
subject to spontaneous combustion, and for the
further fact that the anmionia evolved is in it-

self an efficient fire extinguisher."

and the defendant excepted to the ruling of the

Court admitting said answer in evidence, and his

exception was allowed.

And in the same deposition the following question

was propounded by counsel for the plaintiff:

"I show you a pamphlet entitled:

^INTERSTATE COMMERCE COMMISSION
REGULATIONS FOR THE TRANSPOR-
TATION OF EXPLOSIVES AND OTHER
DANGEROUS ARTICLES BY FREIGHT/
dated September — , 1918, page 49 thereof, ar-

ticle 1801, regarding 'Forbidden Articles.' Sub-
section (d) reading as follows:

'Rags or cotton waste oily with more than 5

per cent of vegetable or animal oil, or wet rags,

or wet textile waste, or wet paper stock,'

and ask you whether Canton steam silk waste
could properly or reasonably be classified

under any of these words?"

and t(^ that question the defendant objected, and not-

withstanding his objection, the witness was permit-

ted to answer.

And to that question the witness made the follow-

ing answer:
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"It is certainly not to be classified as rags
or cotton waste oily with more than five per
cent of vegetable or animal oil, since the Canton
steam silk waste contains practically no oil and
has moreover not been processed in any such
sense as rags or cotton waste. Neither can it

be classified as wet rags or wet paper stock,

nor as wet textile waste for the reason in the
latter case that it bears the same relation to

cotton or other textile waste that raw cotton or

cotton linters bear to the waste of the textile

mill. It is, in fact, although called a waste, a
valuable and well recogniezd raw material for

an important manufacture."

and to the admission of said testimony the defend-

ant excepted, and his exception was allowed by the

Court.

And in the same deposition the following question

was propounded by counsel for the plaintiff:

"Whether or not a freight claim agent of

such a road ought to have known the commod-
ity known as Canton steam silk waste with its

relation to the possible danger of spontaneous

combustion?"

and to that question the defendant excepted for the

reason that it calls for an opinion upon a man's

mentality; but, notwithstanding said objection, the

witness was permitted to answer.

To the above question the witness made the fol-

lowing answer:

"Canton steam silk waste is a commodity of

such well known character and frequent ship-

ment and commercial value that those engaged

in its transportation, and pai-ticulai'ly the

freight agents of trans-continental railroads, by

which such material is commonly transported,

might, it seems to me, in my opinion, be ])roper-
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ly assumed to possess the general knowledge
of its properties and characteristics as regards
any tendency to spontaneous combustion. In
other words, they should know that it is com-
monly recognized that it has no such tendency."

and to the admission of that testimony the defend-

ant excepted and his exception was allowed by the

Court.

And in the deposition of Edward A. Barrier, de-

fendant's bill of exceptions, page 123, the following

question was propounded to said witness by counsel

for the plaintiff:

"Assume the facts that I have stated in my
hypothetical question up to the time that the

bales of silk were unloaded on the wharf, and
assume that they were wet down with a hose
and that approximately ono-half of the cargo
had been loaded in refrigerator cars, and that

the assistant freight claim agent of the defend-
ant railroad, the Chicago, ^Milwaukee <fc St.

Paul, had at that time directed that the silk be

unloaded from the refrigerator cars and that

it be not shipped unless it was first frozen or

dried—whether or not such claim agent would
haA'e been reasonably justified in assuming that

the wet silk waste was a dangerous conunodity

to be transported and liable to spontaneous
combusticm?"

and to that question the defendant excepted, on the

ground that it calls for the conclusion of the witness

upon ultimate facts and relates to an opinion in re-

lation to the facts which do not involve technical

knowledge or the knowledge of an expert, and,

therefore, the witness is incompetent to testify as

to such matters. But, notwithstanding said objec-

tion, the witness was permitted to answer as fol-

lows :
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"I do not consider that the freight agent
would be justified in taking that action. I
might say that my reason for that is this : That
I believe that a man whose duties are to pass on
such important questions as that should be fa-
miliar at least with the general properties of
the materials with which he is dealing, and the
properties of raw silk with reference to the pos-
sibility of spontaneous ignition, such as are
generally known among those that are qualified
to give information on the subject, can be easily

obtained.
'

'

and to that answer the defendant excepted and his

exception was allowed by the Court.

And the following question was propounded to

the same witness by counsel for the plaintiff:

"Is the fact that a commodity of animal or

vegetable origin heats from fermentation, alone
reasonable ground for assuming that it is a

dangerous commodity to transport or that it is

liable to spontaneous combustion?"

and to that question the defendant objected, on the

ground that it called for an opinion on the ultimate

facts and not an opinion relating to an}i;hing which

calls for technical knowledge. Notwithstanding

said objection the witness was permitted to answer.

To the above question the witness made the fol-

lowing answer:

"I should say not. The railroads are regu-

larly transporting material which is subject to

heating which does not ignite spontaneously."

and to the admission of that testimony the defend-

ant excepted, and his exception was allowed by the

Court.

And in the deposition of Harry Albert Mereness,
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defendant's bill of exceptions, page 200, the follow-

ing question was propounded to said witness by
counsel for the plaintiff:

"Assume further that when the silk waste
had first been discharged from the vessel, it

had heated to some extent and that it had been
wet down by hose, and that on August 15th and
16th the heating had reduced and that in some
bales it had disappeared entirely ; that ammonia
fumes were coming off—whether or not, under
those conditions, there would have been reason-

able grounds for assuming that there was any
danger from spontaneous combustion in trans-

porting the cargo in refrigerator cars iced

across the continent?"

and to that question the defendant objected, on the

ground that the question is incompetent, inunaterial

and irrelevant, and the witness is not competent to

give his opinicm on the subject, and it calls for an

opinioti on a subject which an expert is incompetent

to give, and it is the conclusion of a given state of

facts which thte jury or Couii; must pass upon. But,

notwithstanding said objection, the witness was per-

mitted to ataswer the question.

To the foregoing question said witness made the

following answer:

"Under the conditions that you have out-

lined, I have no reason to believe that there

would be any danger due to spontaneous com-
bustion in shipping this cargo."

and to that testimony the defendant excepted, and

his exception was allowed by the Court.
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Assignment of Error No. II:

At the conclusion of the trial and after the ar-

gument by counsel for the plaintiff and defendant

respectively, the cause was taken under advisement

by the Court, and, in due time, before the rendition

of the Court's decision, the defendant submitted in

writing proposed findings of fact and conclusions

of law, and requested the Court to make findings

and conclusions accordingly, including the follow-

ing:

''On the 30th day of July, 1918, the 'Canada
Maru,' with said 1,000 bales on board, met with
a maritime disaster by striking on rocks and
stranding on the coast of Washington near
Cape Flattery, and said vessel was thereby so

badly damaged that her hold and cargo space

were filled with sea water and eight hundred
and sixty-seven (867) of said bales were com-
pletely submerged in the hold of said vessel."

and to make said findings the Court refused, and

to the ruling of the Court, in refusing to make said

findings, the defendant at the time excepted, and

said exception was allowed by the Court.

Assignment of Error No. Ill:

Defendant also requested the Court to make a

finding as follows:

"Said vessel was rescued from her perilous

position and towed to Tacoma, where she ar-

rived on the 10th day of August, 1918, and from
thence proceeded to a dry dock for necessary

temporary repairs before commencing to dis-

charge cargo. After returning to Tacoma she

commenced discharging said bales of silk on
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the 12th day of August, and completed dis-

charging said bales on the 16th dav of Aug-
ust, 1918.'^

and to make said finding the Court refused, and to

the ruling of the Court in refusing to make said

finding the defendant excepted, and his exception

was allowed by the Court.

Assignment of Error Xo. IV:

And defendant also requested the Court to make
a finding as follows:

"When discharged from said vessel, one hun-
dred thirty-three (133) of said bales were
found to be undamaged and the same were
promptly transported to destination. The
other 867 bales were completely saturated wit'n

sea water, whereby heat and malodorous fumes
emanated therefrom to such an extent that the
stevedores were able only with great difficulty

to remove the same from the hold of said ves-

sel, and, after being unloaded on the dock,

heating and diffusion of malodorous fumes con-

tinued, to such an extent that, after inspection

by a Cargo Surveyor, said 867 bales were, by
agents of the Chicago, Milwaukee & St. Paul
Railway Company and said Cargo Surveyor,
deemed to be dangerous to handle, dangerous
to carry by railway from Tacoma to Provi-
dence, and unfit for transportation without be-

ing reconditioned."

and to make said finding the Court refused and to

the ruling of the Court in refusing to make said

finding the defendant excepted, and said exception

was allowed bv the Court.
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Assignment of Error No. V:

And the defendant also requested the Court to

make a finding as follows:

"All of said 1,000 bales were insured against
damage in transit from Hong Kong to Provi-
dence b}^ the Atlantic Mutual Insurance Com-
pany; and during the time of the unloading of
the said bales from said vessel, Frank G. Tay-
lor, representing the Underwriters, by direction

of the Atlantic Mutual Insurance Company,
visited the premises where said wet bales were,
for the time being, situ.ated, and became in-

formed as to the condition thereof, and, after

being definitely informed by the Agents of the

Chicago, Milwaukee & St. Paul Railway Com-
pany that the same were deemed to be unfit for

transportation and that said Railway Com-
pany would not assume the risk of transporting
the same from Tacoma in their wet condition,

caused said wet bales to be removed from Ta-
coma to Seattle for the purpose of being re-

conditioned by drying the same and entered

into a contract with the Pacific Oil Mills, at

Seattle, to perform the service of drying and
rebaling the contents of said bales after being
dried and redelivering the same, which contract

was performed by said Pacific Oil Mills, and
for said service said Tavlor paid Five Thou-
sand ($5,000.00) Dollars.""

and to make said finding the Court refused and to

the ruling of the Court, in refusing to make said

finding the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error No. VI:

And defendant also requested the Court to make

a finding as follows:

"That the time consumed in completing said
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operation of drying extended until the 20tli

day of January, 1919."

and to make said finding the Court refused, and to

the ruling of the Court in refusing to make said

finding the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error Xo. VII:

The defendant requested the Court to find and
include in its findings of fact the following:

"That, after being reconditioned as afore-

said, all of the contents of said 867 bales were,
by the Chicago, Milwaukee & St. Paul Railway
and connecting lines, transported from Seattle

to, and delivered at. Providence, Rhode Island,

that service being completed on the 30th dav
of January, 1919."

To make such finding the Court refused, and to

the ruling of the Court in refusing to make said

finding the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error Xo. VIII:

The defendant also requested the Court to make
a finding as follows:

"On the security of letters of credit all of

said 1,000 bales were sold by the manufacturers
in China on a credit of four (4) months frinn

the date of shipment thereof from China; the

consignees aforesaid, without receiving im-
mediate pa.^ment of the purchase price for said

merchandise, at the time of delivering said bills

of lading to the plaintiff, took from said plain-

tiff a ti'ust receipt, in effect stipulating that

said merchandise belonged to said consignee un-

til the purchase price aforesaid should be paid,
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which pa}anent was made at the time of, and
not before, the expiration of said four months
period of credit, which was on or about October
24th, 1918, and at that time, by said payment,
the plaintiff acquired ownership of said mer-
chandise."

To make said finding, the Court refused, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error No. IX:

The defendant also requested the Court to make
a finding as follows:

"In whatever way said merchandise became
damaged or diminished in value, subsequent ta

the unloading thereof from the 'Canada Maru,'
such damage or impairment of value occurred
and was fully consummated during the time
intervening between the 12th day of August
and the 24th day of October, 1918, during which
time the consignees, Heidelbach, Ickelheimer &
Co. and Goldman, Sachs & Co., named respec-

tively in said bills of lading, were owners of

said merchandise."

To make said finding the Court refused, and to the

ruling of the Court in refusing to make said find-

ing, the defendant excepted, and said exception was

allowed by the Court.

Assignment of Error No. X:

The defendant also requested the Court to make

a finding as follows:

"The market value of the silk waste ccmtained

in said 867 bales, on arrival at Providence in

the due and ordinary course of transportation,
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if then undamaged, would have been $125,-

653.78 ; that gross sum being arrived at by com-
putation of the market vahie of two grades of

silk waste, Xo. 1 grade being at the rate of
$1.51 per pound, of which there was 46,613

pounds, and No. 2 grade at $0.87 per pound,
and there is a total failure on the part of plain-

tiff to introduce any evidence respecting the
weight of the silk of said Xo. 2 grade; and
there is a total failure on the pait of the plain-

tiff to prove the difference in market value
between the sound value—viz.: $125,653.78

—

and the market A'alue of said merchandise at

the time of its delivery at Providence in the

state it was after being reconditicmed as afore-

said."

The Court refused to make said finding, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error Xo. XI:

And the defendant also requested the Court to

make a finding as follows:

"That in the months of February and March,
1919, The Atlantic ^lutual Insurance Company
paid the plaintiff sums of money aggregating
Seventy-seven Thousand, Seven Hundred Fifty-

two and 96-100 Dollars, and there is a total

failure on the part of plaintiff to prove that

any damage by deterioraticm of said merchan-
dise, or expenses chargeable as a loss incidental

to the transportation thereof, amounts to any
sum in excess of said $77,752.96 paid by said

Insurance Company as aforesaid, whereby the

plaintiff, previous to the commencement of this

action, received full compensation for whatever
loss or damage it may have sustained in con-
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nection with the transportation of said mer-
chandise."

The Court refused to mal^e said finding, and to the

ruling of the Court in refusing to make said find-

ing, the defendant excepted, and said exception was
allowed by the Court.

Assignment of Error No. XII:

And the defendant requested the Court to make
a finding as follows

:

"The defendant did not make, or enter
into, any agreement for transportation of said

867 bales while in the wet condition in which
they were discharged from the 'Canada Maru,'
or any agreement whatsover respecting the

transportation of said merchandise other than,

or different from, the written contract contain-

ed in said four bills of lading, nor at any time
accept said 867 bales, or any part thereof, for

transportation without being reconditioned."

To make said finding, the Court refused, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error No. XIII:

The defendant also requested the Court to make
a finding as follows:

"The defendant did not, by any act or omis-

sion, cause, or contribute to the cause of, any
damage whatever or impairment of value of

said merchandise, or any pai't thereof, or in any
manner fail to fully and completely perform

his contract for tliat part of the transporta-

tion by his Railroad."

The Court refused to make said finding, and to

the ruling of the Court in refusing to make said
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finding, the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error No. XIV:

The defendant requested the Court to include in

its conclusions of law the following:

"The plaintiff herein is not the real party in

interest nor entitled by law to maintain this

action,"

which request was refused by the Court, and to

the ruling of the Court in refusing to make said

finding, the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error No. XV:

The defendant requested the Court to make as a

conclusion of law the following:

"The defendant is not, by any act or omis-
sion, guilty of any breach whatever of the con-

tract sued on herein,"

which request was refused by the Court, and to said

I'efusal the defendant excepted, and said exception

was allowed by the Court.

Assignment of Error No. XVI:

And the defendant requested the Court to make
as a conclusion of law the following:

"The defendant is entitled to have a
judgment in his favor that the plaintiff take
nothing by its action herein."

The above request was refused by the Court, and

to the ruling of the Court in refusing to make
said finding, the defendant excepted, and said ex-

ception was allowed by the Court.
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Assignment of Error No. XVII:

The Court made findings of fact and conclusions

of law in writing, including the following, con-

tained in paragraph Three of said findings of fact:

"That 500 bales were of the quality known
as 'No. 1 Canton Steam Waste Silk' and 500
bales were of the quality known as 'No. 2 Can-
ton Steam Waste Silk';""

which the defendant assigns for error for the

reason that no evidence Vv^as introduced upon the

trial indicating the number of bales of the qualities

known as No. 1 a"?:d No. 2 Canton Steam Silk Waste.

Assignment of Error No. XVIII:

Paragraph numbered VIII of the Court's find-

ings includes the following:

"That on July 30, 1918, and during the time

said bales of waste silk were in the course of

transportation on said S. S. Canada Maru
under the said bills of lading, said vessel

stranded and large quantities of salt water en-

tered her holds, and as a result 500 bales of

waste silk known as 'Canton Steam Waste Silk

No. 1' and 367 bales of said waste silk known
as 'Canton Steam Waste Silk No. 2' became

wet from the contact with the salt water,"

which finding the defendant assigns for error, for

the reason that no evidence was introduced u])on

the trial indicating the number of bales of the qual-

ities of No. 1 and No. 2 Canton Steam Silk Wastes.

Assignment of Error No. XIX

:

Paragraph nu.m1>ered Nine of the Court's find-

ings of fact includes the following:

"That after the vessel had commenced dis-
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charging the wet silk, Mr. Taylor, the repre-
sentative of the iinderAvriters and owners there-
of, called on :\rr. Cheney, the Chief Clerk of

the Freight Agent at Tacoma, and who was in

charge of the dock and the movement of freight

therefrom, and told Mr. Cheney that he was
very anxious to have quick dispatch of the wet
silk, and that it was important that it should
go forward in its wet condition. Cheney and
Taylor looked at the silk as it was being dis-

charged from the vessel and placed on the
dock, and Taylor requested that it be foi'ward-

ed by silk train service in refrigerator cars,

and Cheney agreed to so foi*ward it, stating

that the cost of such service would be $7.50 per
hundred pounds as against the bill of lading
freight of $1.75 per hundred, and that there
would he an additional charge for refrigeration

of approximately $21.00 per car to pay, all of
which Taylor agreed to.

On August 14th, Taylor again called on Che-
ney to see how the matter was progressing,

and he and Cheney again examined the silk,

and Taylor was told by Cheney that the cars

had been ordered and would be brought in

shortly, and thereafter the cars were brought
in, and approximately one-half of the wet silk

bales were loaded on two or more refrigerator

cars for shipment,^'

which finding the defendant assigns for error, for

the reason that no evidence was introduced upon the

trial tending to prove that the person named "Che-

ney," referred to in said findings, was in charge of

the dock or the movement of freight thereupon,

or that he had any authority to make or enter into

any agreement respecting the transportation of

freight, and for the further reason that the uncon-

tradicted evidence in the case and all the evidence

upon that point proves affirmatively that said Che-
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ney did not have any authority whatever to make,
or enter into, any agreement respecting the trans-

portation of freight, and, for the further reason,

that by the Interstate Commerce Law railroad car-

riers are strictly prohibited from entering into spec-

ial contracts, or special service at special rates,

for the transportation of freight and for the further

reason that Taylor did not, in fact, pay, or tender

payment, or make any promise binding upon the

plaintiff to pay extra charges for the services re-

quired for transportation of 867 bales by silk train,

or the extra charge for transportation of said bales

in refrigerator cars, and for the further reason that

said finding does not include the requirement by
Taylor for sprinkling or drenching said wet bales

so as to keep them continuously wet during the time

of transit to destination.

Assignment of Error XX:

The Court erred in making the finding numbered
as paragraph X, for the reason that said finding

is not true, is not supported by any evidence what-

ever, and is contrary to all the evidence bearing

upon the question as to the making of a special

contract for transportation of 867 bales in their

wet condition.

Assignment of Error No. XXI:

The Court erred in making the finding contained

in paragraph thereof numbered XT, for the reason

that the same is not true, is not supported by any

evidence, and all the evidence proves affinnatively

that the wetting of said 867 bales generated heat

and caused diffusion of offensive fumes so that

the same were difficult to handle, liable to cause
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sjDontaneons combustion and fire while confined in

freight cars and were totally unfit for transporta-

tion without being reconditioned; and for the fur-

ther reason that the Court's finding that transpor-

tation of said bales while in a wet condition was
not prohibited by any regulation of the Interstate

Commerce Commission, is immaterial.

Assig)n)irnf of Error Xo. XXII:

The Court erred in its findings of fact in para-

graph numbered XII, that the reasonable costs and
expense of drying said bales was Five Thousand

($5,000) Dollars, which sum plaintiff paid there-

for, for the reason that no evidence was introduced

upon trial to support a finding as to the reasonable

costs and expense of drying said bales, and there

was no evidence tending to prove that the plaintiff

paid said sum of Five Thousand ($5,00) Dollars,

or any part thereof. And the evidence proves af-

firmatively that whatever smn was paid for dry-

ing said bales was paid by Franlv Taylor, the rep-

resentative of the Insurers.

Assignment of Error Xo. XXIII:

The Court erred in making the following finding,

included in paragraph numbered XII, that the

plaintiff, in taking possession of said 867 bales of

wet waste silk for the purpose of drying it, did so

without relinquishing any part of plaintiff's rights

in the premises, for the reason that rhere was vto

evidence introduced upon trial tending to prove

that there was any reservation of rights in behalf

of any party in taking possession of 867 bales for

the purpose of reconditioning the same.
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Assignment of Error No. XXIV

:

The Court erred in making the finding contained

in paragraph numbered XIII, that the natural and
proximate result of the drying of said bales was a

weakening of the fiber and a discoloration of said

waste silk, for the reason that there was no evidence

introduced upon the trial tending to prove that

the drying of said bales had any tendency to weaken
the fiber or cause discoloration of said waste silk,

and said finding is not true, and all the evidence

in the case proves that the damage to 867 bales was
entirely due to the wetting thereof.

Assignment of Error No. XXV

:

The Court erred in making the finding contained

in paragraph thereof numbered XIII, that upon
arrival of said 867 bales of waste silk at destina-

tion, a reasonable, fair market value thereof was
the sum of Fourteen Thousand Eight Hundred Fif-

teen and 67-100 ($14,815.67) Dollars, for the reason

that there was no evidence introduced upon the trial

tending to prove the market value of said bales

on arrival at destination, or that said market value

was not in excess of the sum aforesaid.

Assigmnent of Error No. XXVI:

The Court erred in making the finding contained

in paragraph numbered XIV of its findings of

fact, for the reason that no evidence was introduced

upon the trial that 500 bales or any number of bales

of wet silk were of the grade known as No. One (1)

nor that the market value of said bales of No. 1

was Ninety-five Thousand Three hundred ninety-

four and 25-100 ($95,394.25) Dollars less ten per

cent (10%), nor that the market value of the bales
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of No. 2 quality was Forty Thousand Three Huu-
dred Forty-two'and 27-100 '($40,343.27) Dollars, less

ten per cent (lO/f), nor that the total value of said

867 bales was One Hundred Twenty-two Thousand
One Hundred Sixty-three and 32-100 ($122,163.32)

Dollars, and said finding is not true and all of the

evidence in the case proves that the quantities and
value of 867 bales was One Hundred Thirteen Thou-
sand Ei.^hty-eight and 40-100 ($113,088.40) Dollars.

Assignment of Error Xo. XVII:

The Coui*t erred in making the finding contained

in paragraph numbered XV of its findings of fact,

for the reason that no evidence was introduced

upon the trial tending to prove that the amount
payable by the plaintiff for extra service required

in transportation of said 867 bales to destination

in their wet condition was Six Thousand Seven

Hundred Twenty-four and 75-100 ($6,724.75) Dol-

lars, and said finding is not true because the un-

contradicted evidence proves that the tariff of rates

on file with the Interstate Commerce Commission

made no provision fixing any rate for such or sim-

ilar extra service and any special contract or spec-

ial rate for extra ser^snce was and is contrary to law.

Assignment of Error Xo. XXVIII:

The Court erred in its findings contained in para-

graph thereof numbered XVI, for the reason that

no evidence was introduced upon the trial tending

to prove that the amount of the plaintiff's damages

was One Hundred Five Thousand Six Hundred
Twenty-two and 90-100 ($105,622.90) Dollars, or

any amount whatever, and the same is not true, and

the plaintiff was not damaged in any sum what-
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ever, caused by any act, omission or failure on the

part of the defendant to fully perform the contract

undertaken and covered by the bills of lading.

Assignment of Error No. XXIX:
The Court erred in its findings of fact contained

in paragraph thereof numbered XVII, that all or

any part of the money paid to the plaintiff by the

Atlantic Mutual Insurance Company was a loan,

for the reason that all of the evidence introduced

upon the trial, relating to said payment, proves that

said payment was made without any obligation on

the part of the plaintiff to repay the same, or any

part thereof, except whatever sum might be collect-

ed from the defendant, and that the payment made
extinguished the liability of the Atlantic Mutual
Insurance Company as an insurer of the shipment

of silk.

Assignment of Error No. XXX:
The Court erred in its conclusions of law in para-

graph thereof numbered I, for the reason that by

the uncontradicted evidence introduced upon the

trial, it was proved that the plaintiff is not the

real party in interest in prosecuting this action, but

commenced and maintained the same for the sole

benefit of the Atlantic Mutual Insurance Company,
and the uncontradicted evidence and all of the evi-

dence introduced on the trial proved that the plain-

tiff was not the owner of 867 bales at the time when
the same were damaged.

Assignment of Error No. XXXI:

The Court erred in its conclusions of law contain-

ed in paragraph numbered II, for the reason there

was no contract between Chenev and Tavlor for the
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movement of 867 bales, that Cheney was not an
authorized agent to make any contract binding on
the defendant \Yith. respect to the transportation of

freight, and if such contract had been formally

made, it would have been unlawful and unenforc-

ible because expressly forbidden by the pro'sisions

of the Interstate Commerce Law.

Assignmefit of Error No. XXXII:

The Court erred in its conclusions of law con-

tained in paragraph numbered III thereof, for the

reason that the same is contrary to the facts proved

on the trial and contrary to the law.

Assignment of Error Xo. XXXIII

:

The Court erred in rendering the judgment
against the defendant, for the reason that the find-

ings of fact as made and signed by the Court are

insufficient to justify the conclusions of law and
insufficient to support said judgment.

Assignment of Error Xo. .YA"A^/F;

The Court erred in rendering a final judgment
in this action, for the reason that instead of being

in favor of the plaintiff, the right judgment should

have been in favor of the defendant.

WHEREFORE, the defendant prays the United

States Circuit Court of Appeals for the Ninth Cir-

cuit for a review of this action, pursuant to the

writ of error to be sued out herein and to reverse

the final judgment of the District Court for the

Western District of Washington, Southern Division.
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ARGUMENT
The assignments of error are sufficiently specific

to present for consideration all of the important

questions for decision as above stated, and a dis-

cussion of those questions will comprehend all of the

assignments of error. Therefore, it will be the

most satisfactory way of arguing the case to take

those questions in the order stated.

I.

The plea in abatement states facts sufficient in

law to require an abatement of the action. By what

is commonly known as the "Conformity Act," com-

prised in Section 914, U. S. R. S., the practice in

actions at law in the federal court is controlled by

the state law. This is an action at law, and by force

of Section 179 of Remington's 1915 Code, it is

maintainable only by a plaintiff who is the real

party in interest; that is to say, the party entitled

to receive, retain and enjoy the fruits of a decision

in the plaintiffs favor; and Section 189 of the

same Code provides that

**A11 persons interested in the cause of ac-

tion, or necessary to the complete determina-

tion of the question involved, shall, unless

otherwise provided by law, be joined as plain-

tiffs when their interest is in common with

the party making the complaint."

These provisions of the statute are mandatory

and in accordance with the fundamental principle

that, in order to adjudicate the rights of parties,

a court must have jurisdiction over the parties.

This case does not come within any exception to the

rule requiring presence of the real party in inter-

est; one of the exceptions permits the assignee of
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a chose in action to sue thereon, but the assign-

ment, to confer such authority, must be in writing,

and one of the facts of this case is, that there is

no assignment, or claim of an assignment, of the

cause of action.

The real party in interest, within the meaning
of the statute is the party who will be entitled to

the benefits of the action if the plaintiff prevails;

one who is substantially interested in the subject

matter as distinguished from one who has only a

nominal, formal, or technical interest in, or con-

nection with it.

Encjicl. of PL & Pr., p. 710, citing Black's

Law. Die, 997.

In the case of Marine lus. Co. vs. St. Louis L M.
& S. Ry. Co., 41 Fed. Rep., 645, it was held that

where an insurer had paid the full value of the

property destroyed, the owners of the property had
no interest in, and were not necessary parties to, a

suit to recover damages against a wrong-doer caus-

ing the loss; and it has been held by the Supreme
Court of the State of Washington that an action

to recover damages for injury to property, by a

])laintiff who has received full compensation for

the injury, cannot be maintained, the reason given

for that decision being, that a plaintiff in that sit-

uation is not the real party in interest.

Broderick vs. P. S. T. L. cO Power Co., 86

Wash., 399.

In the case of Palmer vs. 0-W. B. d- X. Co., 208

Fed. Rep., 666, insurance c()m]~)anies carrying insur-

ance (m a mill which had been destroyed, paid to a

co-plaintiff the loss alleged to have been caused by

the defendant's tort, and one of the questions decid-
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ed was, whether the insurance companies were prop-
er parties in the case. In his decision Judge Cush-
man said:

"Under the statutes of the State of Wash-
ington and the decisions of its courts, the In-
surance Companies are held to be the real par-
ties in interest, and therefore, necessary par-
ties/' (Italics added.)

In the litigation of this cause, the real facts and
legal rights of the parties must be adjudicated, and
the injustice of allowing the plaintiff, who is a mere
volunteer, to be used as the instrument of an out-

sider to carry on the lawsuit, is especially mani-

fest in this case, wherein a demand is made in utter

disregard of a stipulation in the contract, which

contract is the basis of this action.

In this case the parties agreed that the railroad

carrier should have the benefit of insurance against

loss or damage to the goods in transit; insurance

was effected, not only by the issuance of a policy,

but by actual payment of an amount of money
covering the amount of loss; payment was made
under terms and conditions requiring that what-

ever money might be recovered by litigation for

damages should pass to the insurer instead of being

retained by the party prosecuting the action (Deft's

Ex. 29; Rec., 661)/

In this case, were the insurance corporation, for

whose benefit the action is being prosecuted, in

court as the plaintiff, it would necessarily invoke

the law of subrogation; and the issues of fact and

law to be determined would be different from and

broader than the simple issues in an action to re-

cover damages for breach of a carrier's contract.

The manifest purpose in bringing this action in the
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name of a party claiming ownership of damaged
goods, is to evade the question which must be de-

termined in order to adjudicate the rights respec-

tively of the defendant and the insurer.

II.

A party suing to recover damages for breach of

contract is necessarily required to set forth in a

pleading the fact that the contract was broken,

with particularity as to each act or omission con-

stituting the breach. Here, the contracts are set

forth in the documents Exhibits 8, 9, 10 and 11.

There is and can be no controversy with respect

to the obligations and duties assumed by the carrier.

The substantial part of that obligation was to carry

from the landing port on Puget Sound to Provi-

dence, Rhode Island, and there deliver, 1,000 bales

of silk waste; the carrier being imrestricted with

respect to any particular train or cars to be used

for the p\irpose, and unrestricted as to the time of

performing the service, except that it was to be

with reasonable despatch. The complaint alleges

affirmatively that the main purpose of the con-

tract was actually and literally perfonned. because

the goods were carried to, and delivered at. desti-

nation. Delay in the perfonnance of that service

is all that is charged in the complaint as consti^

tuting a breach of the contract. But in the same

connection—that is, in paragraph four of the com-

plaint (Iifc. 4)—facts are stated showing the cir-

cumstances which caused the delay, bearing directly

upon the question as to whether or not the service

was performed with reasonable despatch. It is

there alleged that 867 bales were, in consequence

of a marine disaster, wet from contact with salt
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water; that the defendant refused to transport the

bales of wet silk until the same had been recondi-

tioned by drying.

Delays in transportation of merchandise are not

unusual, and, by reason of the frequency thereof,

shippers and cariers necessarily have to contem-

plate contingencies that may cause delays, and pru-

dence dictates that their contracts shall be made
to express the liabilities, or exemptions from lia-

bility, in case of such contingenicies ; so we have

in the bill of lading contracts an express provision

exempting the carrier from liability for dela}'', under

specified circumstances and conditions. By reason

of that clause in the contracts, mere delay does not,

in and of itself, constitute a breach of the carrier's

contract. In view of that exemption clause, the

fourth paragraph of the complaint attempts to

amend the contract, oi* to substitute for the written

contract a different contract to be implied fr^ni

acts of representatives of the carrier in accepting

the bales for transportation in the wet condition.

In this statement we are giving a liberal and broad

interpretation to the pleader's allegations, and, even

so, the alleged breach by delay was not a failure to

perform the contract set forth in the bills of lading,

and before the carrier can be held responsible for

failure to perform the service according to contract,

a new, different and lawful contract must be estab-

lished.

A breach of contract, to give rise to an action for

damages, must necessarily be the cause of actual

loss or damage. Therefore, it must be a question

to be considered, whether the delay in performing

the transportation service was a cause of damage.
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On that subject, the sixth paragraph of the com-
plaint alleges {Bcc. 5) :

"That as the natural and proximate result

of the drying and reconditioning of said wet
silk, the colors of said silk became fixed and
permanent and the silk otheiT\ise damaged and
the delivery of same at destination was gi'eatly

dela3'ed.
'

'

According to that allegation, it was not delay that

caused the damage, but, on the contrary, it was the

damage, for which the carrier was not responsible,

which caused the delay.

We very earnestly insist that this Couit shall

give consideration to the allegations of the com-

plaint, which the trial cc^urt did not do.

The pleader, having chosen the words in which

to express the precise charge made against the

plaintiff in error, must be conclusively presumed

to have intended the charge to mean what the words

expressed. The charge here is, that the natural and

proximate result of the drying and reconditioning

is what caused the damage and delay. Then the

question arises, who caused the drying and recondi-

tioning? That refers us back to the fifth para-

graph of the complaint in which it is experssly al-

leged {Rcc. 4, 5) that "the plaintiff did cause said

wet silk to be treated and reconditioned." Now,

surely, by any rule of law or reason, can the carrier

be held responsible for delay caused by the treating

and reconditioning of the goods, which was done by

the party complaining of the breach of the con-

tract?

Responsibility for the treating and drying cannot

be cast upon the carrier by the allegation in the
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fifth paragraph that the treatment was as required

and demanded. Requiring and demanding would
not affect the responsibility, unless it was capric-

cious and unreasonable, nor, if so, unless the exist-

ing circumstances and conditions were such that

the requirement amounted to coercion. Now, there

is no allegation charging the carrier with having

exacted reconditioning that was unnecessary or un-

reasonable, nor that the plaintiff in the case caused

the silk waste to be dried and reconditioned under

stress of coercion constituting legal duress. .

A result of a fair reading and interpretation of

the complaint is, that it does not state facts suffic-

ient to constitute a cause of action for breach of a

contract, because the complaint does not specific-

ally, nor by reasonable inferences therefrom, allege

that the contracts sued on were broken by failure

of the carrier to fully and completely perform the

transportation service which the contracts required.

The complaint does not set forth the bill of lad-

ing contracts in the words and phrases thereof, but

does describe the documents by numbers, dates, etc.,

sufficiently for identification, so that, for a clear

understanding of the duties and obligations of the

plaintiff in error thereunder, it is necessary to read

them. They are in forms permitted by law in

cases of contracts for through transportation from

a foreign country to a destination point within

the United States to be performed partly by ship

and partly by a railway, and, they require the ship

to deliver the 1,000 bales to the railway carrier in

good order.

Thev are signed on the part of the ship carrier
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as a principal contractor and as agent of the rail-

way carrier, and are in two parts as distinct con-

tracts, each containini;- distinct sets of teiins and
conditions—the first relating exclusively to the

transportation hy ship, and the second, to the land

carriage, to begin when the goods should be deliver-

ed in apparent good order to the railway carrier.

The two contracts are as distinct as they would be

if contained in separate documents.

Liverpool, etc., Co. vs. Phoenix Inc. Co.,

129 U. S., 397, 463:

Pacific Mail Steamship Co. vs Ry., 251

Fed. Rep., 218, 221:

C. N. 0. d' T. P. By. vs. Fairbanks d- Co.,

90 Fed. Rep., 467; Rule 71 I. C. C,
Tariff Circular 18-a.

The case is the same as if instead of a ship

to bring the commodity to the place where the rail-

way service was to begin, the shipper had employed

a team to bring the bales from a distant place to

that point. As in all contracts for future service

made by an agent, the obligation of the railway

carrier attached at the time of delivery to it of

the goods, in the condition specified in the con-

tract. In other words, a railway carrier having

contracted to carry merchandise to be delivered to

it in good order is not by such contract bound to

carry the goods if delivered to it in bad conditic.n,

unless the same is first reconditiioned.

Paramore vs. Ry., 53 Ga., 383;

Gulf, etc., Ry. vs. Frank, 48 S. W. Rep.,

210 (Tex.);

Tilley vs. Ry., 11 S. K Rep., 994 (N G.)
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There is no claim or pretense that the railway
carrier is to any extent, or at all, responsible for

any damage to the silk waste that happened before

it was discharged from the ''Canada Maru"; the

railway carrier's contract, as it was pleaded, teas

to receive the shipment—in apparent good order

and condition—carry it with reasonable despatch

—

and deliver it at destination "in like apparent good
order and condition." By affirmative allegations

of the complaint, in the fourth and fifth paragraphs

thereof, it appears distinctively and positively that

133 of the bales were received, forwarded and de-

livered at destination in due course, and, the other

867 bales after being reconditioned by the defend-

ant in error, were also carried to and delivered at

destination; so that, the complaint itself shows af-

firmatively that the plaintiff in error did perform

his duty stipulated for in the bill of lading con-

tracts in every detail thereof, and no right of action

accrued by any breach of either of said contracts.

The case is very simple: no labor to construe or

interpret the contracts can be required; being or-

dinary bills of lading on blanks containing phrases

and stipulations familiar to shippers and carriers

and free from ambiguities, construction is not

required nor permissible. By their express pro-

visions they bar any recovery in two ways: First,

negatively, in that they do not impose on the carrier

a duty to transport silk waste while it is in a wet,

heating, offensive and dangerous condition; and,

second, affirmatively, in that the exemption from

liability-for-delay clause therein means that no

right to damages could accrue for delay during the

time in which the goods were held in the shipper's

possession for the purpose of restoring it to a con-
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dition fit for transportation. There is no other

contract to complicate the case.

The Court's findings of fact, numbered IX, X
and XI {Bee. 39, 40, 41), are absolutely erroneous,

for the reasons that the facts therein stated are not

relevant to any issue tendered by the complaint,

and all of the evidence on which said findings are

based is, for that reason, void. Apparently it was
assumed by the trial court that the allegations con-

tained in the fourth paragraph of the complaint

allege a supplementary contract. Whether such

supplementary contract is so alleged requires that

due consideration be given to the words of the

pleading, which are as follows:

That upon the arrival of the S. S. Canada
Maru at Tacoma, Washington, during the

month of August, 1918, the said bales of silk

were discharged from the S. S. Canada Maru
and delivered into the possession of the de-

fendant for transportation to destination as

aforesaid, under and in pursuance of the terms
of the said bills of lading. That defendant ac-

cepted all of said silk for transportation and,

in consideration of the freight prepaid to his

agent, as aforesaid, and of further freight and
charges to be paid by the plaintiff, the defend-

and agreed to transport the wet silk to destina-

tion by silk or passenger train service in re-

frigerator cars as aforesaid." {Ree. 4).

That allegation is too vague and indefinite upon

which to base a finding that there was a supple-

mental agreement varying the conditions of the

bills of lading. As so alleged, the allegations are

inconsistent with each other, the idea of a new
agreement being negatived by the statement that

th(> ^000 bale^ were delivered for transportation
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''under and pursuance of the terms of- the said

bills of lading/' It is not alleged, and it is not the

fact, that there was any consideration paid, tender-

ed or promised for the special service for trans-

portation by silk or passenger train service or in

refrigerator cars. Such supplemental agreement
could not be made without violating Section 6 of

the Interstate Commerce Law, which provides:

"No carrier shall engage or participate in
the transportation of passengers or property
unless the rates, fares and charges upon which
the same are transported by said carrier, have
been filed and published in accordance with
the provisions of this Act."

The allegation that defendant (plaintiff in error)

accepted all of said silk for transportation, in con-

sideration of the freight prepaid and of further

freight and charges to be paid by the plaintiff (de-

fendant in error), is insufficient to meet the re-

quirements of law for a valid transportation con-

tract, because the only freight and charges that

could be lawfully made must be at the rates and

under the conditions prescribed in tariffs on file

with the Interstate Commerce Commission. To
transport the silk in its wet and damaged condi-

tion would require special cars and a special serv-

ice, which is forbidden by the Interstate Commerce

Act. With respect to the service governed by the

Act, the parties are not at liberty to alter the terms

of the service as fixed by the tariffs in force. There

was no tariff on file governing the shipment of

such a commodity in such a condition. (See Eor-

hihits 26 and 27 of plaintiff in error, the originals

of which are on file, being the usual pamphlets filed

with the Interstate Commerce Conunission, identi-
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fied and explained by the witness Brownell {Rec.

511 to 517). No carrier can extend any privileges

or facilities save as have been duly specified in the

tariffs.

Southern By. Co. vs. Prescoff, 240 U. S.,

632, 638.

Kirhy's Case, 225 U. S. at page 166.

Robinson's Case, 233 U. S., 173, 181.

Southern Express Co. vs. Byers, 240 U. S.,

612.

The introductory words of finding numbered X
are:
—"That after thus contracting for, and accept-

ing, said 867 bales of waste silk for transportation

as aforesaid,"

To express any meaning whatever, that finding

should be corrected and tied on to some contract

by the words "thus'^ and "aforesaid," but the

only things in the nature of a contract that pre-

cedes, are the bills of lading, and they make no

reference whatever to "wet waste silk." If, by the

indulgence of imagination, the reference may be

understood as adopting the finding numbered IX
as if it were an assertion of the making of a

contract, it takes us to "no one knows where," for

that the ninth finding, instead of stating a contract,

is only an imperfect recital of the testimony given

by Mr. Taylor.

It appears that Mr. Taylor, acting as a rep-

resentative of the underwriters and owners, after

being informed directly by an officer having the

authority of a General Freight Agent, that Mr.

Earling, the General IManager, was the only man
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who had authority, attempted to conclude an ar-

rangement for special service with Mr. Cheney,
who was a mere clerk in the Dock Office. See
Rec, pages 80 to 85.)

It is an elementary rule of law that whoever
claims rights based on a contract made with an
agent, has the burden of proving that the agent had
authority to bind his principal in making the con-

tract. There is not, in the testimony offered by the

defendant in error, one scintilla of testimony or

evidence in anj^vise tending to prove that Mr. Che-

ney had authority to bind the plaintiff in error by

such a contract or arrangement as testified to by
Mr. Taylor, and the evidence to the contrary is, that

Mr. Earling, the General Manager, was the only

representative of the plaintiff in error and that

Taylor was so informed. {Rec. 82, 83).

Tilley vs. Ry., 11 S. E. Rep., 994 (N. C.)

Gulf, etc. Ry. vs. Frank, 48 S. W. Rep.,

210 (Tex);

Such a contract as the Court assumed in the find-

ings above referred to, could not lawfully have been

made, nor was it made by anyone authorized to

bind the plaintiff in error thereby; and, finally, it

was impractical, for reasons given in the testimony

of James L. Brown, Superintendent of Transpor-

tation {Rec. 384 to 387).

The trial court erroneously assumed as a fact

that Cheney held the position equivalent in author-

ity to that of a railroad station agent, and er-

roneously held, as a matter of law, that acceptance

at a railroad station, by the station agent, of mer-

4ondition, was equally binding upon the carrier, as
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in any case of an ordinarv shipment of goods in

fit condition for transportation. But such author-

ity cannot be inferred nor implied from the mere
position of a railroad station agent.

Gauthicr d: Son vs. Director General, 115

Atl. Rep., 258 (Me.)
;

Warner vs. By., Ill ^Ee., 149.

It is marvelous that the parties who instituted

this litigation could have conceived the idea of col-

lecting damages from a railway cai'rier for an

injury to merchandise in transit on board of an

ocean carrier by maritime disaster which the Rail-

way Company could never have guarded against or

prevented, and for which even the ocean carrier was

by law exempt from liability for damages. A bare

statement of the proposition condemns such an

idea, and for decision of this case the Court would

not be justified in wandering far afield to conjure

up a fanciful theory on which to base a decision as

extraordinary as the idea which prompted the init-

iation of this case. The Court has only to read and

understand accurately the complaint and the bill of

lading contracts to find that the record discloses

that, in rendering its judgment for the defendant in

error, reversible error was committed.

The testimony of witnesses contained in the

record described in detail the condition of the 867

bales on the arrival thereof at Tacoma. In his

testimony, the witness Charles Barker, General

Foreman for the Pacific Stevedore Company,

superintending the unloading of the ship's cargo
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when she docked at Tacoma {Rec. 396) stated, in

substance, as follows:

That the ship's hold, under hatches No. 1 and
No. 2, containing matting, tea, beans and peas and
bales of waste silk, was practically full of water

{Rec. 397). There was complaint while they were

discharging the silk; in fact, all of the cargoes

in the hatch were mixed up and the bags were

bursting from the heat and the wet, and there

was a complaint that they wanted to keep the

water on them, so I went to the pump man and

asked him if he would check his pumps and keep

the Avater on, as the men were going to quit; I

went and asked the men what was the matter and

they said the bales and cargo was so warm that

they could not handle it unless someone would keep

the water up—to keep them from pumping the

water out too fast. In fact, we went down in No.

2 and had a hose hole plugged at one time. There

was a hole between No. 1 hatch and No. 2, which

let the water run into the other hatch and we

plugged it to keep the water up as high as we could

while we were unloading it. The stench and fumes

from the cargo was not very agreeable; it was a

dirty smell. I know the bales were hot; they were

smelling and steaming, of course, and smoking, but

the men piled them on the dock {Rec. 400, 401).

The heating of those bales was practically the same

as I had previously had experience with in the

heating of other commodities as a result of being

wet. I presume the bales would have charred and

possibly flamed, although I never saw anything

flame. ' There undoubtedly was risk there, a hazard

and a danger (Rcc. 402). The men at work com-

plained about the smell of the cargo when they
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were down in the lower hold {Rec. 403) It was
all bad, nasty work, being in the steam and the

smell, etc. After we got dowui it stunk more.

After we got to the water we did not have
much complaint. The beans, rice, tea, mustard
seed and other cargo in this hatch, was soaked with

water. In fact, the sacks and the coverings had
burst, so the stuff was all loose {Bcc. 404). The
grain was stored foi*ward and the silk was stored

in a separate section aft. It was all built up in the

same hatch but stored in different places ( Ttec.
405")

.

F. L. Paggeot, Supercargo of the Osaka Shosen

Kaisha, testified {Bcc. 406):

I was in Tacoma when the "Canada Maru" came
in with a hole stove in her side and the cargo dam-
aged {Rec. 406). I recall the damage to the silk

waste. I have to do with the fitness or unfitness

of a cargo to be shipped. I recall when they un-

loaded the silk from the ship. When it came out

of the ship it was steaming quite freely, but, on

account of the water in the hold, I did not notice

much heat. By "water in the hold," I mean the

water came up from the damage in the bottom.

The silk was all stowed from top to bottom iu the

after end of the hatch and the peas and bean were

forward together. When they started to discharge

the No. 1 hatch, the top was wet. There had been

more water in there that had gradually gone out

{Rec. 407, 408). When the cargo had been dis-

charged and piled up there on the platform be-

tween the two docks, it was heating. The heat

was not increasing, for the reason that they were

playing water on it all the time. If it had been

left to me, I would not have put it in the cars

because it was wet and damaged, ^fy idea was.
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that it would catch fire {Rec. 408). There was a
disagreeable smell all over the forward part of

the ship and all over the dock. I noticed the bales

which were hmded into two refrigerator cars. I

went into the cars and examined them after the

cars were opened the next morning. I pnt my
hand on the bales. They were very hot before

water was played on them {Bee. 409.)

James Ayton, shipper of grain and Cargo Sur-

veyor for Lloyd's Agents at Seattle, testified (Rev.

411) :

I have been looking after cargoes for pretty near

30 years on this Coast. I recall the "Canada
Maru/' which came into the dock in Tacoma with

her cargo damaged. I surveyed some of the cargo

of rice and stuff (Rec. 412). I was sent to Ta-

coma to survey a cargo of waste silk that was dam-

aged that came out of the ship, to determine

whether or not there was a risk in sending it

forward in its then condition. I made an exami-

nation about the 23rd and 24th and made a report

on the 26th of August (Rec. 413). I went over to

Tacoma and met Mr. Cheney. He took me to the

dock and showed the silk to me, as it was lying

on the ground on some planks right between two

docks. I went over those bales carefully with my
hands, feeling of them, and I found them quite

warm and steaming, and in some cases, where I

put my hands down in, I found that some of the

bales were quite hot; you could scarcely lay your

hand upon them. I went all over the cargo in

different places and put my hand down between,

wherever I could, to feel, and I found 10 or 12

bales in that way that were quite hot. T came

to the conclusion that it was a risky thing to ship
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the bales. I should be scared that it would get

on fire in transit. I made a report to my em-
ployer, Balfour, Guthrie & Company (Bee. 414).

That report is Defendant's Identification Xo. 21.

My signature is at the bottom. In making that ex-

amination, there was none of the railway officials

following me around, or helping, or doing any-

thing in connection with it; I did it all by myself.

After the examination, I met Mr. Cheney, who
asked me ''what do you think of it?'' I said "t
consider that it would be a risk to ship" (Rcc.

415).

David W. Buggies, Superintendent of L. C.

Cxillespie & Sons, Oil Importers, having an oil

plant on the ^lilwaukee property between Docks
No. 1 and No. 2, testified (Fee. 419)

:

I remember when the "Canada Maru" came in

with a cargo of silk waste and other cargoes, dam-
aged, in August, 1918. They unloaded the wet silk

between my warehouse and what is known as Dock
No. 1. There was just a six-inch fire wall separat-

ing them (Bfc. 419). While it was there I became
apprehensive with reference to its heating condi-

tion and its proximity to our own plant with the oil.

I noticed that the wet silk stored there on an open

dock was heating, and I feared that in time it

might cause combustion, thereby endangering tlu*

stock I had in storage. I have in my lifetime ex-

perienced spontaneous combustion or heating from

other materials—more particularly with corn and

hay (Rfc. 420). If there was enough heat there

to char, in time it would cause it to combust, set

fire to things that would be inflammable, in all

probability. I examined the bales and inserted

niv hand in those bales (Fee. 421). They were
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getting quite warm; so much so that anyone in-

terested in anything else around there would feel

that there was danger of fire {Rec. 422).

H. Meyer, in charge of what is known as the

Pacific Oil Mills, the concern that dried the silk

waste in August, 1918, for Mr. Taylor, testified

{Rec. 426) :

The silk waste came in box cars. I was there

when the box cars were opened up. We had no
great difficulty in getting it unloaded, except that

the fumes and gases, arising from the bales fer-

m.enting in the cars, were so strong that the labor

we had employed for the job refused to go in the

cars, but our Foreman managed to get them out.

The bales were smoking {Rec. 427). The laborers

refused to go into the cars because the ammonia
smell was so very strong {Rec. 433).

Joe Vice, working for the Chicago, Milwaukee

& St. Paul Railway, in August, 1918, testifed {Rec.

434) :

I was doing warehouse work. I helped to load

it off the dock, or off the sand, into the box cars

that transported the silk over to Seattle. That was

(m the 29th. The bales were so hot you could

hardly hold your hands between them in the pile.

I was working inside the car. It made us all sick

{Rec. 435. It made me sick. It affected our eyes,

burning them, and we loaded on a little while and

I got so sick I couldn't stand it, so I got out of

the car and quit working {Rec. 436).

Floyd Laycock, working for the Chicago, Mil-

waukee & St. Paul Railway Company at the docks,

in August, 1918, testified {Rec. 437)

:
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I was working with Joe Vice. The bales were
rather warm to the hand; in fact, too wami to

keep your hand on there for any length of time

without it would burn. There was a very strong

smell of ammonia and a stinking smell of vege-

tables or beans. It made me sick at my stomach;
I had to vomit. It hui-t my eyes also. I was
unable to continue work and quit at the same time

Mr. Vice quit (Rec. 438).

Pete Mat/ho testified {Rec. 440):

I was working for the Milwaukee road in Aug-
ust, 1918, with Joe Vice and Floyd Laycock, inside

the box cars. JNIy experience was that the bales

were hot, steaming and smoking when we started

to take the bales in by the platform and we could

get the bales in the cars—they would drag it around

with hooks, and when we would get the bale in we
had to run out and get air. It affected me so that

I started to throw up. It affected my eyes and
face was burned (Rec. 440).

A. L. Groves, Superintendent of the Philippine

Vegetable Oil Company at Tacoma Dock No. 1. tes-

tified {Rec. 391):

I recall when the "Canada Maru" came in with a

lot of cargo damaged by sea water getting into it.

They were unloading approximately 400 feet from

our office. I recall the silk cargo which was being

unloaded from the ship; I saw the first sling load

coming up {Rec. 392). They started to put a load

in their warehouse and then they stopped and put

it on the open space between Dock No. 1 and the

oil slied of Gillespie. I was on the ship every day

that she was discharging. I know the men down in

the hatches were complaining of the heat, after
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they got down a little viajs, and the smell. I cer-

tainly did notice the heat and the smell as it came
out of the hatches, and after the cargo was dis-

charged and piled up there on the platform, I

noticed that it was heating (Rec. 393). I have seen

hay that was not properly cured, a large stack,

burn up by some overheating, and I have seen grain

heat until it Avas charred. I would certainly not

take the risk of sending anything forward that

would spontaneously burn and char as I have seen

other articles (Rcc. 394). That is on account of

my estimate that it v/ould be a good chance for a

fire. I would think so from the way the silk was
heating when it was discharged and afterwards. I

believed the silk placed in a tight car vv^ould be liable

to heat and catch fire. When I saw the silk heat-

ing it was outside on the dock. It was hotter than

I wanted to hold my hand on (Rec. 395).

F. J. Allcman, Freight Agent, in charge of the

terminals and docks and head of the freight de-

partment in Tacoma, testifed {Rec. 335)

:

On August 10th, after the steamer had docked

and started to discharge cargo, noticing the condi-

tion of the two forward hatches, I issued instruc-

tions that, under no circumstances, was any part

of the damaged cargo to be accepted in the ware-

house. It was to be placed in the open space be-

tween what is known as Dock No. 1 and the Gil-

lespie Oil Shed. After I gave these orders, I

watched the discharging for some little time and

saw the condition on August 10th {Rec. 340). The

steamer had to go to the dry dock, and when it

came back from the dry dock and started to unload,

I went down to observe it. That was sometime in

the forenoon of August 12th. I noticed the condi-
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tion of the cargo as it was coming out of the hold

of the ship. The first was matting, tea, rice, beans

and some silk waste. I went on the ship and looked

in the hatches {Bcc. 341). I was on the steamer

a number of times on that particular day and I

noticed that the water was (mly being pumped out

sufficiently for the men to unload the slings and I

noticed that the men were working in water and

the wet cargo that it seemed to me could have been

eliminated by pumping the water more rapidly,

but I was informed at the time by the men in

charge of the pump, that it was necessary to keep

the cargo completely flooded due t(^ the heat de-

veloping in the ship. I noticed that the bales as

they were coming out were hot. The bales were

somewhat warm, I would say, but not as warm as

later on, due to the fact that they were thoroughly

submerged in water {Bee. 343). I noticed the cargo

generally, as it came out later on during the dis-

charging. As soon as the cargo was exposed to

the air, the water being pumped out, the cargo

would heat. The beans and rice came out of the

same hatch in which the silk was loaded {Bee.

343). I was again on the dock about an hour on

the 13th and went about to examine the damaged
cargoes that were being unloaded. I noticed the

silk waste in the same maimer that I did the other

cargoes. They were all more or less heating on the

])latform {Bee. 344). I went back to the dock about

9 a. m. of the 14th. When I got to the dock on the

morning of the 14th, I found two cars of this silk

waste had been loaded. The doors had been opened

prior to my arrival; they had been loaded on the

previous afternoon and sealed up during the night

{Bee. 345). They had been sprinkling the contents

of ])()th cars with water at the time that I arrived,
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and, at this time, the fumes, steam and heat were
still coming through the doors and through the
vents of the two cars. I moved the bales to the side

and got my hands on all sides of a number of bales.

The heat was greatly intensified, and I felt that

the heat Vv^as in excess of 135° Fahr. {Rec. 346).

I immediately ordered the Foreman, Mr. Hennes-
sey, to get hold of a switch engine and pull the cars

away from the docks to an open space where, in

case of fire, which I was afraid of, they would not

endanger other property {Rec. 347). What made
me feel there might be a fire result from the con-

dition of these bales, was the fact that I have seen

uncured hay, manure piles and grain, heat up to

an extent where they would char, and, coming in

contact with other foreign substances, create fires,

and the heating of those bales did act similarly

to the things I have described that charred and
burnt other things. It so happened that Mr. Wil-

kinson was on the docks some time later on the

same day {Rec. 348). We talked over the situation

and Wilkinson agreed with me that the silk was

dangerous and should not be forwarded, and we
agreed between ourselves that the only authority

that we would accept to forward the contents would

be from Mr. Earling, the Vice President {Rec. 349).

We decided that the dangers were so great that it

would be entirely impracticable and wrong for

us to endeavor to forward that cargo, unless it was

authorized by the highest authority on the Coast

of the Milwaukee Railroad Company, which was

Mr. Earling. The unfitness of the silk was, that

it was very obnoxious. Those conditions, to some

extent, entered into our decision, but the prime

factor I had in mind at all times was the danger

to life and property due to fire (7?^^. 350). We
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tents until the 16th of August. On that day we
unloaded them on the ground; we had difficulty

in getting the men to handle the contents. They
objected to the fum.es and the heating and not so

great at that time as later. This particular lot

was kept vretted down every day until it was
unloaded {Bee. 351). The bales were piled on the

open platform between Dock No. 1 and the Gilles-

pie Oil Shed. There were several industries in

that vicinity. That particular oil shed was oper-

ated by Gillespie & Sons. They were afraid of

fire {Ree. 352). The bales remained on that open

platform until August 29th and were sprinkled

with water daily, continually kept soaking it with

fresh water {Bee. 353). I noticed that the balef*

were still heating, but not to the same degree that

it did the first ten days {Bee. 354). On August

29th Mr. Taylor authorized or ordered us to load

the bales into box cars for shipment to the North

Pacific Sea Products Company located in Tacoma.

We started to load into the cars at that time. The
gang started to load two of the cars from the

ground that had previously been loaded into the

refrigerator cars, and after loading perhaps less

than one-third of one car, the men began to get

sick and finally they refused to work—that par-

ticular gang did—and we then persuaded another

gang, by allowing them some extra time, to finish

the loading of those two cars {Bee. 355). They had

the samiC difficulty: not quite so much as the first

gang. The extreme ammonia fumes and the heat

that still remained in the cars made the men sick.

I did not note the heating of the bales while they

were being loaded into cars for this shipment or-

dered bv ^Ir. Tavlor. The bales were still verv
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hot, although not as hot as they were at the time

they were unloaded from the two refrigerator cars.

They had been kept wet and in the open air {Rec.

356). In my ^^ounger days, up to the time I was
about 21 years of age, I was raised on a farm and
I have at different times seen improperly cured hay
heat up to such an extent that it had charred the

entire inside and, whenever the air reached such

stacks, it would blaze out. I have seen that many a

time, and the heating of the contents of those two

cars acted in a similar manner {Bee. 357).

All the testimony as to the offensive condition

of the silk waste is further corroborated by the

testimony of witnesses for the defendant in error

as to the condition of the silk waste after its de-

livery at Providence.

Edgar W. Loivnes, president of the American

Silk Spinning Company, defendant in error, in

his deposition stated that when the silk waste

arrived the outside had colored, but he could not

say as to the inside {Rec. 133). ''It did not come

in bales. It came in a large matted mass like

manure, smelt very strong and I didn't want to

handle it very much myself" {Rec. 134).

Theodore Bellinger, manager of the silk mills at

Whitehall and Brooklyn, New York, testified in

his deposition, referring to the silk waste in ques-

tion, that he saw samples sent to Whitehall and

afterwards was present at the auction held in New
York and saw the goods in the warehouse and

knew their condition. He stated that "The samples

on exhibition there in the basement of the build-

ing were still, some of them, quite damp. The

stock was verv dark in color, and in our estimation
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had been very much weakened. Some of it wa?
discharging a very bad odor the morning we saw
it there" {Bcc. 163).

CliarUs E. Burling, the auctioneer who sold the

goods in New Ycn-k, in his deposition, answering a

question as to the i)hysical condition of the silk,

testified: "In very bad shape, wet and tangled—it

was assumed thei'e were 867 bales, but no moital

man could tell whether there were 8,000 or 800—

I

will modify that, no mortal man could possibly

tell how many there were. The bales were all

broken, the worst, almost, I ever saw; we had to

get some outside help, our men would not handle

it, absolutely refused because of the odor and the

difficulty. The condition was so bad that it would

take 2, 3 or 4 men 15 minutes to half an hour to

unwind a long skein, pull it out, othei'wise you

would have to cut it; it was so badly tangled they

had great difficulty in handling it and then the

odor drove away most of the buyers as well as the

laborers" (Rec' 167-8).

While a carrier is generally required to accept

for carriage all freight properly packed and de-

livered to him in suitable condition for transporta-

tion, he is not required to accept for shipment an if

freight which may be tendered. // a carrier

believes that an article tendered him for transpor-

tation would be injurious to the public health or

is likely to destroy the property of others or that

it cannot by reason of its condition be safely trans-

ported, he has the right to decline to receive the

shipment. Especially so as in this case, in which

the railroad men in charge of the business did

believe by reason of the obviously bad condition of

the silk waste that there would be danger of spon-



59

taneous burning or ignition during transit on a long
journey, which belief was shared in by others ex-

perienced in railroad transportation, and also con-

firmed by the testimony of expert witnesses in the

case, that is, men having scientific knowledge as to

the likelihood of such a commodity as silk waste in

bales in carload lot quantities loaded in closed cars

and heating as a consequence of being submerged
in water, generating sufficient heat to culminate

in spontaneous burning. Such expert evidence is

in the record—the testimony of Mr. William D.

Richardson, for twenty years chief chemist for

Swift & Co. of Chicago (Bee. 441); Mr. C. P.

Beistle, the chief chemist to the Bureau of Explo-

sives, which is an organization of the railroads,

steamship lines and express companies to promote
the safety of transportation of explosives and other

dangerous articles, and directly connected with the

Interst?ite Conunerce Commission (Ree. 473) ; and

Mr. H. K. Benson, professor of chemical engineer-

ing and head of the department of chemistry of the

University of the State of Washington (Ree. 494).

This identical proposition became crystallized

into law by Interstate Commerce rules, formulated,

promulgated and published on July 15, Wi^, con-

tained in Exhibit 35, page 41, Rule 1801, Subdivi-

sion (d) as follows:

'

' The following are forbidden articles for trans-

portation :

"Rags or cotton waste oily with more than

5 per cent of vegetable or animal oil, or wet

rags, or wet textile ivaste, or wet paper stock."

And Rule 1803, on page 42 of Exliihit 25:

"This group includes all substances other

than those classified as explosives, that are
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liable, under conditions incident to transporta-
tion, to cause fires by self-ignition through
friction, through absorption of moisture, or
through spontaneous chemical changes."

And, on page 58, Rule 1838, Subdivision (a):

*' Unless the preparation and nature of fibers

or fabrics impregnated or saturated with ani-

mal or vegetable oils is such as to prevent all

spontaneous heating in transit, such materials
must be placed in hermetically sealed, metal-
lined wooden boxes or crates,"

And

Subdivision (c) :
—"Rags, rag dust, waste wool,

hair and other fertile irastes, must not be of-

fered for shipment except when bagged, baled
or in other packages nud not when wet. Waste
paper or paper stock must not be offered for

shipment when wet."

The definition of ''textile," in a conmiercial

sense, is:
—"Cotton, woolen, linen, silk or laces

which is, or may be, w(n-en—a fabric made by

weaving." This implies that the material for

weaving is in a raw and not a finished state.

Wood vs. Allen, 111 Iowa; 82 X. W. Rep.

451.

QUESTION OF OWNERSHIP

We come now to the fifth question for discussion,

viz. : whether or not the defendant in error owned

the silk and by reason of the ownership of the

goods, acquired or ever had any right of action

arising out of the contract sued on. Or, stated

conversely, did any right of action for damages

accrue to the American Silk Spinning Company?
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The claim of that corporation is based upon its

assumption of a right of ahsolute ownership of 867

bales of damaged silk waste. Its claim is for

damages for a breach of a carrier's contract.

At the very outset it is to be noted that the Amer-
ican Silk Spinning Company is not a party to the

bill of lading contracts. It is not so named, nor

was it the consignee of the merchandise to whom
bills of lading were issued and delivered by the

initial carrier or agent of the plaintiff in error.

The evidence setting forth the facts regarding

the relationship of that corporation to the property

that was damaged in transit is contained in the

deposition of Edgar W. Lownes, president of that

corporation (Rec. 127) wherein his testimony on

cross examination is of the following tenor:

CROSS-EXAMINATION BY MR. KORTE

"78 Q. This shipment moved on bilLs of

lading with a draft attached?

A. No, no draft attached.

79 Q. It was an order bill of lading"?

A. Letter of credit.

SO Q. Well, whatever it was, it had to be

taken up somewhere?
A. The payment had been taken up.

81 Q. And the letter of credit, Avhat we call

a draft, came on?
A. No, never came on. Assigned to the bank

and endorsed over to us.

82 Q. And vou paid it then.

A. No. That was bought on a four months

letter of credit. The shipment is made from

China addressed to the bank with a four months

letter of credit. That isn't due until four

months after the shipment is made. The bank-

ers give us the bills of lading on a trust receipt
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from us guaranteeing- that if we use the silk

and sell it the silk belongs to them until it is

paid for.

83 Q. When did you make that pajanent?
A. Four months after the date of shipment,

or practically four months.

84 Q. And that pa^nnent, of course, was
made to the bankers?

A. Yes, when it was due.

85 Q. The bankers named in the bills of
lading who endorsed them over to vou?

A. Yos. They advanced the money to the
Chinamen."

By stipulaticm {Rec. 193), Mr. Lownes' testi-

mony was deemed to be supplemented as if he had
testified "that he received the four bills of lading

with the endorsements as shown on the bills of

lading, on the 7th day of August, 1918."

That testimony, in connection with what appears

by the endorsements on the bill of lading docu-

ments, is all of the testimony relating to ownership

of the silk by the defendant in error.

These are order bills of lading, each of which

in terms provides that "the surrender of this bill

of lading properly endorsed shall be required be-

fore delivery of the property."

The silk waste was damaged in transit by the

marine disaster on the 30th day of July. The
])ills of lading were endorsed, according to the tes-

timony of Lownes, per the stipulation, on the

7th day of August, and, according to his testimony

in his desposition, the delivery of the bills of lading

so endorsed did not transfer the title to the goods,

because he states "the bankers give us the bills of

lading on a trust receipt from us guaranteeing
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that if we use the silk and sell it the silk belongs

to them until it is paid for" {Rcc. 128) ; and the

payment was made to the bankers when it became
due, that is four months after the date of the ship-

ment from Hong Kong, China. As to that date

it must be assum.ed that the shipment date was
the same as the the bills of lading, the last of which

was on the 24th day of June; so that the due date

and the payment was made on the 2-1-th day of

Octobe]', J 918. Until that date the American Silk

Spinning Company was not the owner and no right

of action accrued to it by virtue of its ownership

of the goods prior to that date. Prior to that date

the 867 bales had been submerged in sea water,

transportation thereof by the railroad carrier in

that condition had been refused, a representative

of the underwriters and owners had taken poses-

sion and submitted the goods to the process of

drying, which by the allegations of the complaint'

caused the damage complained of.

By provisions of the Interstate Commerce Law
relating to bills of lading, now grouped and cod-

ified in U. S. Compiled Statutes, Compact Edition,

Sees. 8604a et scq., such documents are contracts

and also muniments of title, so that the title to the

goods vests in the party having the right to trans-

fer the same by endorsement of the documents.

They are negotiable instruments so that the carrier

is bound to make delivery of the goods to the holder

of the bills of lading properly endorsed.

Russo-Chinese Bank vs. National Bank of

Commerce of Seattle, 241 U. S., 403.

In that case the Supreme Court, referring to a

bill of lading for a cargo of flour, said: "The bill

of lading endorsed in blank represented the fhnir."
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Inasmuch as the American Silk Spinning Com-
pany was not the owner of the merchandise at the

time it was injured a right of action for the injiuy

was not acquired by it as an incident to the title

subsequently acquired. The rule is that when a

right of action for damages accrues, it is a personal

right and not an incident or appurtenance of the

property.

In the case of XorfJier)) Pacific JRaihcaij Co. vs.

Murray, 87 Fed. Rep., 648, this court reversed a

judgment in favor of a land owner for damages
for the unauthorized taking of land by a railway

company for use as its right of way; the sole

reason for reversing the judgment being that the

plaintiff was not the owner of the land when the

railroad company took it. The court held that

the right of action did not pass to the vendee as

if it were a right running with the land.

That decision was grounded upon the authority

of Fobcrts vs. Bailroad Co., 158 U. S., 1, in which

the Supreme Court said:

**It is well settled that where a railroad

company having the power of eminent domain,
has entered into actual possession of the l.'^ud

necessary for its corporate purposes, whether
with or without the consent of the owner of

such land, a subsequent vendee of the latter

takes the land subject to the burden of the

railroad; and the right to pa^inent from the

railroad, if it entered by virtue of an agreement
to pay, or to damages, if the entry was lui-

authorized, belongs to the owner at the time the

railroad company took possession."

And stating further, after citation of cases:

"Numerous authorities to the same effect
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may be found collected in Woods on Railroads,
Vol. 2, page 994, and the conclusion established
by the decisions is there said to be that the
damages belong to the owner at the time of the
taking, and do not pass to a grantee to the land
under a deed made subsequent to that time,
unless expressly conveyed therein."

The same ruling was made by the District Court
for Oregon in the case of Eastern Oregon Land
Co. vs. DeChutes R. Co., 213 Fed. Rep., 897.

It was held that a right of action for damages
does not pass with the transfer of title to the

damaged property, in the case of Bennett vs. Dick-

enson, 190 Pac, 757 (Kan.).

See also Alahaina Railway vs. Mt. Vernon, 4 So.

Rep., 356 (Alabama).

Bankers' letters of credit are a convenience in

mercantile transactions where vendors part with

possession by shipment to purchasers at a distance

on credit, the effect being that the vendor gives

credit to the banker issuing such document, and

bills of lading for the shipm.ent issued to the banker

or to his order convey absolute title to the goods,

entitling him to all of the rights of an owner until

the buyer for whose benefit the letter of credit

was given, pays the purchase price due to the bank.

In the case of Moore vs. Bird, a Massachusetts

case, 77 N. E. Rep., 643, the law is stated in the

syllabus as follows:

"Where bankers issued mercantile letters of

credit to merchants under an agreement that

goods purchased by means of the credit, as

well as bills of lading of such goods, should

be held by the bankers for security pursuant

to which auTcement the l)ills of lading were
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made out to the order of the bankers and sent
directly to them by the sellers of the goods,
the bankers acquired title to the goods."

In the case of Moors vs. Druri/, another Mass-
chusetts case, reported in 71 N, E. Rep., 810, the

court held that where merchandise is imported

luider letters of credit issued to the importer under

an agreement that the bills of lading shall be made
to their order and that the consular invoice shall

be sent to them, and the merchandise is consigned

to them, and they retain title until it is sold in

their name, and by the course of dealing between

them and the importer they pay to him the surplus

of the proceeds, after deducting therefrom the

amount of their advances, commissions, duties and

custom house brokers' charges, they are the owners

of the merchandise, and not mortgagees or pledgees.

The rule of law thus announced by the Massa-

chusetts court is also the rule of law in such cases

in the federal coTirts.

In the case of Century TJiroicing Co. vs. MnlJcr,

197 Fed., 252 (3rd C. C. A.), the Century Throwing

Company, wishing to purchase raw silk in Japan,

arranged that the shipment should be made on the

basis of a six months sight draft dra^^^l against

the silk, guaranteed by a bankers' letter of credit

which was issued by the defendant in error, bankers

in New York, Relying upon the guarantee by the

bankers, as set forth in the letter of credit, the

silk was shipped to New York on a hill of lading

in the name of the hankers, and deliverable upon

their order. The duplicate bills of lading, with a

consular invoice, were sent directly to the bankers,

and in due course were received by them, as was

also the original bill of lading with the draft

attached. On arrival of the goods in New



67

York, and on the same clay, the bankers, endorsed

the bill of lading and delivered it to the president

of the Silk Company, receiving from him at the

same time a trust receipt, signed on behalf of his

company, which receipt retained the title to the

silk in the bankers who issued the letter of credit.

Upon these facts, the Circuit Court of Appeals

held that the title to the silk was in the bankers.

The opinion in that case by Judge Gray, shows

great care in the consideration of the law applicable

to facts exactly like the facts of the case at bar.

Wide research is shown by the many decisions of

high authority cited therein, quoted from and com-

mented upon, including the decision of this Court

in Merchants Bank vs. McGraiv, 76 Fed., 930.

The trial court, instead of making findings ac-

cording to its own understanding of the evidence,

merely adopted and signed a complete set of find-

ings prepared by counsel for the defendant in

error, vv^hich are partial and unfair. This is es-

pecially manifest in paragraph VI of the findings

{Rec. 38), which recites the transfer of the bills

of lading without mentioning the important fact

that the defendant in error gave, in exchange for

those documents, trust receipts, guaranteeing that

the goods should remain the property of the

bankers until paid for. The finding, as the court

adopted it, means, that by the endorsement and

delivery of the bills of lading the title to the

goods passed to the defendant in error, although,

by the testimony of the president of that corpora-

tion, it was guaranteed by an instrument in writing

that the title did not then pass, but remained vested

in the bankers until pa^inent, and the pa3Tnent was

made when the letter of credit came due, which, as

above shown, was several months later.
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Da))) ages.

The measure of damages, if there were liability

therefor, ought to have reference to the amount
of the actual impairment of value of the goods,

which, bv the evidence in this case, including the

samples which are exhibits of the goods after the

process of reconditioning, establishes that the actual

intrinsic value was diminished in only a small de-

gree. The silk waste, although discolored by the

sea water, was, on delivery at Providence, in de-

mand and usable, and, for the purpose for which

it was intended—that is, for making powder and
cartridge bags for the Government—the value was
impaired but little if at all (Rec. 536 to 550). But
the A'iew of the case most favorable to the defendant

in error would be to assume the measure of dam-
ages to be the difference in market value of the

goods in an undamaged condition and the market

vahie of the goods as they were when delivered

at Providence. It was by assuming that to be the

legal measure of damages that the court in its

findings fixed the amount, and that was done by

a computation of the market price of silk waste

as given in the deposition of Edgar W. Lownes,

stating the different prices of Canton silk waste of

the grades numbered 1 and 2. and it was assumed

that 500 of the 8'67 bales were of grade No. 1.

having a higher market value than grade Xo. 2.

Py that method of computation, the amount of

damages awarded was fixed at $105,622.90. There

is notliing in the testimony to warrant the court

in fixing the number of the higher grade and more
valuable bales at 500; the only scintilla of evidence

bearing on that precise point is in the deposition

of Mr. Lownes, who had ik^ information on which
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to determine the number of bales of the different

grades. That is so, because in his own words {Bee.

134) *'it did not come in bales; it came in a large

matted mass like manure."

We deem it not worth while to discuss the differ-

ences between the testimony of Mr. Lownes and
witnesses for the plaintiff in error with respect

to market values, and it is unnecessary to do so>

because Mr. Lownes was the only witness who
testified for the defendant in error as to the amount
of damages in dollars and cents, and he fixed the

total value of 867 bales, after being wet by sea

water, on arrival at Providence, at $113,088.40 {Rec.

126, 127), that amount being ten per cent less

than the market value of the silk waste if it had
been undamaged, and he conceded that a ten per

sent discount would have to be allowed as against

full value. The evidence on the side of the de-

fendant in error, which is not disputed, is, that

the net proceeds from 867 bales that were sold at

auction in New York amounted to $14,815.67 {Rec.

167). Subtracting the net proceeds of the auction

sale from the total value as testified by Mr. Lownes,

the balance, which would represent the actual

damage, amounted to $98,272.73. Those figures

represent the highest amount of damages which

could be legally awarded against a wrong-doer le-

gally liable for the damage. If the plaintiff in

error were liable at all, he would be entitled, by

the stipulation in the bill of lading contracts, to

the full benefit of the insurance effected. Now
the receipts given to the Atlantic Mutual Insurance

Company {Plaintiff Ex. 29; Rec. 661) show that

the defendant in error received from the insurer
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a total amount of $102,052.96, which covers the

total amount that may be assumed as the actual

loss on the goods, with a liberal margin for interest.

The plaintiff in error is legally entitled to the

benefit of that insurance money, because it is

written in the bill of lading contracts. That such

a stipulation in a carrier's contract is valid and
binding upon the parties to the contract, has been

definitely estalished by repeated decisions of the

Supreme Court of the United States.

Imnan vs. Ry., 159 Fed. Rep., 960, 973.

Phoenix Ins. Co. vs. By., 117 U. S., 312.

Wager vs. Providence Ins. Co., 150 U. S.,

99.

Mobile d' M. By. Co. vs. Jurey, 111 U. S.,

584, 593.

The latest desicion hy the Supreme Court is in

the case of Lnclxenhach vs. McCaJian Sugar Bcfining

Co., 248 U. S., 139. In that case the opinion, re-

ferring to a similar clause in the bill of lading

contract, said:

''Such clause is valid, because the carrier

might himself have insured against the loss,

even though occasioned by his own negligence;

and if a shipper, under a bill of lading contain-

ing this provision, effects insui'ance and is paid

the full amount of his loss, neither he nor the

insurer can recover against the carrier."

There are other authorities, but the decisions of

the Supreme Court are conclusive and binding upon

this Court, and, if for no other reason, that clause

in the contract must constrain this Court to reverse
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the decision of the District Court and order the

action dismissed.

Our last assignment of error is on the ground

that the findings are insufficient to support the

judgment. That is because there is no finding by

the court that the bill of lading contract has

been breached. The judgment rests upon findings

numbered IX, X and XI, which contain no refer-

ence to the contract and do not find that there

was any supplemental or substituted contract. In

iieu of a contract, the ninth finding recites sub-

stantially Mr. Taylor's testimony with respect to

his conversations with Cheney, the clerk. It is

unthinkable that this Court can affirm a judg-

ment having no other foundation than a conver-

sation between these two men. In the first place,

Mr. Taylor does not shoiv that he had an-ij autlior-

ity to make a contract for the defendant in error.

All that he says in his testimony is, that he acted

as a representative of the underwriter and owners,

without attempting to identify the owners. In the

second place, Cheney had no authority to make

a contract, and, if they were both fully authorized,

what they said to each other did not culminate in

a contract. Were the Court to make an attempt to

establish a contract out of that testimony, it would

be unable to find authority therefor coming from

either party, or to state the terms agreed to, or

what, if any, consideration was to pass from one to

the other. We wish the Court to especially take

note of the fact that Taylor did not promise any-

thing to Cheney. The only offer he appears to
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have made was in a conversation with Barkley,

which was, to pay the expense merely of one or

two men to travel with the shipment to see that

the wetting and icing were properly attended to.

Respectfully submitted,

GEO. W. KORTE,

C. H. HANFORD,

Attorneys for Plaintiff in Error.
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This is an action at law to recover damages for

breach of a contract of carriage. The complaint is

set forth at length in the transcript of record. (Rec.

pp. 1-6). To the complaint an Answer was filed.

(Rec. pp. 7-17). To the Answer a Rei)ly was filed.

(Rec. pp. 18-22).

The parties entered into a written stipulation



waiving a jury and agreeing to submit the case to

the court without the intervention of a jury. (Rec.

p. 24). At the conclusion of the trial, which lasted

several days, both parties requested the court to

make certain findings of fact and conclusions of

law. The court, after deliberating upon the matter

some time, made certain findings of fact and con-

clusions which are set forth in full in the transcript

of record (Rec. pp. 25-34) and thereafter on De-

cember 15, 1921, the court signed the judgment in

the case in favor of plaintiff (Rec. pp. 72-73). The

plaintiff in error (defendant below) filed a bill of

exceptions and prosecuted a writ of error to this

court. The plaintiff in error has made 34 assign-

ments of error, which are set forth in the transcript

of record. (Rec. pp. 590-614).

The defendant in error believes certain of these

assignments of error are unavailing to plaintiff

in error on appeal to this court for the reasons

hereinafter noted.

The Judicial Code (R. S. Sec. 649) U. S. Com-

plied Stats. 1916, Sec. 1587, makes provision for

the trial of issues of fact by the court, as follows

:

^'Issues of fact in civil cases, in any circuit

court, may be tried and determined by the court,

without the intervention of a jury, whenever the

parties, or their attorneys of record, file with the

clerk a stipulation in writing waiving a jury. The
findings of the court, which may be either general
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or special, shall have the same effect as the ver-
dict of a jury."

The provision of this section became inoperative

as to the circuit courts on the abolition of these

courts by the Judicial Code, Sec. 289, U. S. Com-

piled Stats. 1916, Sec. 1266, {Act of March 3, 1911),

but were made applicable to the district courts

by the transfer of the powers and duties of the

circuit courts to the district courts by Sec. 291 of

the Judicial Code (Act of March 3, 1911) U. S.

Compiled Stats. 1916, Sec. 1268.

The Judicial Code makes provision for the

review of cases tried by district courts v/ithout the

intervention of a jury {R. S. Sec. 700) U. S. Com-

iled Stats. 1916, Sec. 1668. This section became

inoperative as to trials in the circuit courts upon

the abolition of those courts by Sec. 289 of the Judi-

cial Code, (U. S. Compiled Stats. Sec. 1266), but

were made applicable to the district courts by the

transfer of the powers and duties of the circuit

courts to the district courts by Sec. 291 of the Ju-

dicial Code {Sec. 1268 U. S. Compiled Stats. 1916).

By the provisions of the Judicial Code last

above mentioned, the questions which may be re-

viewed by this court upon a writ of error are par-

ticularly specified and limited to rulings of the

court in the progress of the trial, if excepted to
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at the time and duly presented by a bill of excep-

tions, and in the event special findings be made

by the trial court, the review of this court may ex-

tend to the determination of the sufficiency of the

facts found to support the judgment.

Probably no other provision of the Judicial

Code has been more frequently passed upon by cir-

cuit courts of appeal than the provisions of the

section last above noted. If the statute is not clear

in itself, then the decisions of the courts in which

these provisions have been considered have made

them clear. This court has several times passed

upon these provisions and by its decisions has clear-

ly pointed out what questions it will or will not pass

upon in an appeal such as this.

Before referring to these decisions we deem

it in order to point out the nature and character of

the assignments of error which the plaintiff in error

requests this court to consider. These assignments

of error may be grouped as follows

:

Group One. Error in admitting testimony. Into

this group falls Assignment of Error No. 1, which

is to the effect that the trial court erred in admitt-

ing in evidence the answer of Arthur D. Little to

three certain questions asked him, the answer of Ed-

ward A. Barrier to two certain questions asked him,

and the answer of Harry Albert Mereness to one



certain question asked him. These men were all

witnesses for the plaintiff below and the questions

asked them, as above noted, were propounded by

plaintiff's attorney.

Group Tiuo. Into this group fall Assignments of

Error Nos. II to XIII, both inclusive, all of which

are to the effect that the trial court erred in refus-

ing to make certain findings of fact therein noted

and requested by the defendant to the action.

Group Three. Into this group fall Assignments of

Errors Nos. XIV to XVI, both inclusive, which are

to the effect that the trial court erred in refusing

to make certain conclusions of law requested by

the defendant to the action.

Group Four. Into this group fall Assignments of

Error Nos. XVII to XXIX, both inclusive, which

are to the effect that the trial court erred in mak-

ing certain findings of facts as therein noted. (Rec.

pp. 605-612).

Group Five. Into this group fall Assignments of

Error Nos. XXX to XXXIV, both inclusive, which

are to the effect that the trial court erred in mak-

ing certain conclusions of law therein noted and

in rendering judgment against the defendant for

the reason that the findings of fact as made and

signed by the court are insufficient to justify the
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conclusions of law and insufficient to support the

judgment. (Rec. pp. 612-613).

WHAT QUESTIONS MAY BE REVIEWED BY
THIS COURT IN THIS CASE

Except for the provisions of the Judicial Code

expressly authorizing it, the district courts would

have no jurisdiction to try a civil cause without

the intervention of a jury. The code permits such

a trial whenever the parties or their attorneys of

record file with the clerk a stipulation in writing

waiving a jury, and provides that in a case so tried

''the finding of the court upon the facts, which may

be either general or special, shall have the same ef-

fect as the verdict of a jury." (R. S. Sec. 649, U. S.

Compiled Stats. 1916, Sec. 1587). Hence, it is clear

that such a trial is not one which a party is entitled

to have as a matter of right. Such a trial can be

had only by virtue of the statute and upon strict

compliance with its terms.

The statute, with equal clearness and strict-

ness, defines what questions may be reviewed by

this court on an appeal upon a writ of error grow-

ing out of such a trial. The statute provides that

"the rulings of the court in the progress of the

trial of the cause, if excepted to at the time and

duly presented by a bill of exceptions, may be re-
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viewed upon a writ of error and when the findings

of the trial court is special, the review may extend

to the determination of the sufficiency of the facts

found to support the judgment of the trial court."

R. S. 700, U. S. Compiled Stats. 1916, Sec. 1668.

The United States Supreme Court, in the case here-

after noted, has expressly held this statute to be

a limitation upon its revisory power upon a writ

of error in such cases, and this court and other cir-

cuit courts of appeal in the cases hereinafter noted

have adhered to and followed the holding of the Su-

preme Court.

In the case of,

Stanley v. Board of Supervisors, 121 U. S.

535, 547, 30 L. Ed. 1000.

the court said:

''Several of the assignments of error presented

for our consideration are to rulings of the court

below upon the evidence before it; to its finding

of particular facts; and to its refusal to find other

facts. Such rulings are not open to review here;

they can be considered only by the court below.

Where a case is tried by a court without a jury, its

findings upon questions of fact are conclusive here;

it matters not how convincing the argument that

upon the evidence the findings should have been

different. * * * * And the first assignment of er-

ror is that the court erred in deciding that the plain-

tiff failed to establish the allegations mentioned,

and the greater part of the oral argument of the

plaintiff's counsel and of his printed brief was de-

voted to the maintenance of this proposition ; which
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is nothing more than that the court below found

against the evidence—a question not open to review

or consideration in this court. Only rulings upon

matters of law when properly presented in a bill

of exceptions can be considered here, in addition to

the question, when the findings are special, whether

the facts found are sufficient to sustain the judg-

ment rendered. This limitation upon our revisory

power on a writ of error in such cases is by express

statutory enactment. * * * The same answer will

apply to the exceptions taken to the refusal of the

court to make certain additional findings. If er-

ror was thus committed, it was in not giving suf-

ficient weight to the evidence offered—a matter

determinable only in the court below."

In the case of,

Sayivard v. Dexter Norton & Co. 72 Fed.

758.

this court, referring to the provisions of the Judi-

cial Code above noted, said:

''Several of the assignments of error bring
in question the sufficiency of the evidence to estab-

lish the findings of fact made by the referee and
adopted by the court. It is not contended, nor does

it appear, that there was absolutely no evidence

upon which to base those findings. The contention

is that, upon the evidence adduced, the findings

should have been different. That contention can
not be considered in this court. * * * Under these

statutes and the established construction given them
by the courts, the power of this court is limited to

the determination of the question whether errors

were committed by the trial court in its rulings dur-

ing the progress of the trial, and whether the special

findings made by the court were sufficient to sup-

port the judgment."
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This court then, in support of its decision above

noted, cites numerous decisions of the U. S. Su-

preme Court.

Again in the case of.

Empire State-Idaho M^i^ning & Developing
Co. V. Bunker Hill & Sullivan Mining &
Concentrating Co. 114 Fed. 417, 52 C. C.

A. 219.

this court, in passing upon the question, after

stating that the case was tried without a jury

and resulted in certain findings of facts made

by the court, and a judgment thereon in favor of

the plaintiff, said

:

"The record contains a bill of exceptions em-
bracing, among other things, various assignments
of error, the 2nd, 3rd, 4th and 5th of which are to

the effect that the trial court erred in making cer-

tain of its findings of fact, which findings of fact so

complained of these assignments of error respect-

ively set out at large. The 6th, 7th, 8th, 9th, 10th,

11th, 12th, 13th, 14th, 15th, 16th, 17th, 18th, 19th,

and 20th assignments of error are to the effect that

the court below erred in refusing to make certain

findings of fact requested by the defendant to the

action. It is very clear that these assignments are

unavailing. Where a case is tried by the court with-

out a jury, its findings upon questions of fact are

conclusive in the appellate court. Only rulings upon
matters of law, when properly presented in a bill

of exceptions, can be considered here, in addition to

the question, when the findings are special, v/hether

the facts found are sufficient to sustain the judg-

ment rendered. (Here this court cites certain

cases, including Stanley v. Supervi'sors, supra).
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The remaining assignments of error embodied in

the record relate to the question of the sufficiency

of the findings of fact made by the court below to

sustain the judgment given by it, which is the real,

and, indeed, the only, question in the case."

In the case of,

Los Angeles Gas & Electric Corp. v. West-
ern Gas Const. Co. 205 Fed. 707.

this court again had occasion to, and did pass upon

the precise question here under consideration, and

expressly held, following its former decisions in the

case of Empire State v. Bunker HMl, supra, that

this court could not and would not consider assign-

ments of error to the effect that the court below err-

ed in refusing to make certain findings of fact re-

quested by the defendant or that the court below

erred in making the findings of fact which it did

make.

Plaintiff in error devotes the first six pages of

its brief to its "Statement of the Case," and on pp. 6

to 10 of its brief may be found its ''Statement of

Issues." On pp. 10 and 11 of its brief may be found

j'what it terms "Questions for Decision." On p. 11,

it is stated "The plaintiff in error relies upon and

will discuss all of the Assignments of Error which

are as follows," which statement is followed by its

"Assignments of Error" set forth in full on pages

11 to 32.



We have heretofore in this brief endeavored

to classify into proper groups the thirty-four As-

signments of Error upon which plaintiff in error

states it relies, and all of which assignments plain-

tiff in error states it will discuss. A careful reading

of the brief of plaintiff in error has not disclosed to

us any argument whatever therein as to certain of

these assignments, and such assignments as are dis-

cussed, are not discussed either in the order in

which they are made, or in groups.

It is posible that the failure of the plaintiff

in error to discuss numerous of its assignments of

error may be considered a concession on the part

of plaintiff in error that the questions raised by

such assignments are not subject to review by this

court.

Since the Assignments of Error logically fall

into groups, as hereinbefore noted, we will endeavor

to so discuss them.

GROUP I

Into this group falls Assignment of Error No.

1, which is to the effect that the trial court erred in

admitting in evidence the answers of certain wit-

nesses for plaintiff below to certain question pro-

pounded to them, as hereinafter noted.

Assignment of Error No. 1 is found on pp. 11
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to 16 of the brief of plaintiff in error, in which brief

there is not, so far as we have been able to discover,

any argument whatsoever in support of said assign-

ment. We are, therefore, led to the belief that plain-

tiff in error has concluded the question raised by

its Assignment of Error No. 1 cannot, as a mat-

ter of law, be reviewed by this court, or, if review-

able, that there is not sufficient merit in it to war-

rant an argument, hence we will treat this assign-

ment as having been waived by plaintiff in error. A
casual reading of the questions and answers refer-

red to in the assignment is sufficient, we think, to

convince this court that the questions were proper

ones to be propounded to experts and that the ans-

wers thereto constitute competent evidence.

GROUP II

Into this group fall Assignments of Error Nos.

2 to 13, inclusive, (see brief of plaintiff in error

pp. 17 to 28) (Rec. pp. 596 to 604) all of which are

to the effect that the trial court erred in refusing

to make certain findings of fact therein noted,

and requested by the defendant to the action. We
do not find in the brief of the plaintiff in error any

argument directed to the Assignments included in

this group.

We have previously herein directed the at-

tention of this court to the following cases

:
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Stanley v. Board of Supervisors, 121 U. S.

535, 547, 30 L. Ed. 1000.

Sayivard v. Dexter Horton & Co. 72 Fed.
758.

Empire State Co. v. Bunker Hill Co. 114 Fed.
417, 52 C. C. A. 219.

Los Angeles Gas Co. v. Western Gas Co.,

205 Fed. 707.

The decisions in the three cases last mentioned

were rendered by this court. The decision of the

U. S. Supreme Court in the Stanley case is squarely

in point, as are the above noted decisions of this

court. In language as clear as words can make it,

these decisions say that assignments of error based

upon the refusal of the trial court to make findings

of particular facts are not open to review in this

court, and it matters not how convincing the argu-

ment may be that upon the evidence the findings of

the trial court should have been different.

We, therefore, pass without further argument

all questions raised by Assignments of Error Nos.

2 to 13, inclusive, for the reason that such questions

are not subject to review by this court.

GROUP III

Into this group fall Assignments of Error Nos.

XIV, XV, and XVI. (brief of plaintiff in error p.

24) (Rec. pp. 604, 605) which are to the effect that

the trial court erred in refusing to make certain
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conclusions of law requested by the defendant to

the action. The requested conclusions of law were

as follows

:

A. 'The plaintiff herein is not the real party
in interest, nor entitled by law to maintain this

action," and

B. ''The defendant is not, by any act or omis-
sion, guilty of any breach whatever of the contract

sued on herein," and

C. "The defendant is entitled to have a judg-
ment in its favor that the plaintiff take nothing
by its action herein."

These conclusions of law, which plaintiff in

error requested the court to make, are directly

opposite to the conclusions of law which the court

did make. Plaintiff in error excepted to the

conclusions of law which the trial court did make,

and its Assignments of Error Nos.XXX to XXXIV,

which we have heretofore classified as falling in

Group Five, are to the effect that the trial court

erred in making the conclusions of law which it

did make, and in rendering judgment against the

defendant for the reason that the findings of fact,

as made and signed by the court, are insufficient

to justify the conclusions of law made by the court

and insufficient to support the judgment.

We believe that all questions of law that may

be reviewed by this court in this case arise out of
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Assignment of Error Nos. XIV, XV, and XVI,

classified by us as Group III, and Nos. XXX to

XXXIV, classified by us as Group V, and for this

reason we will hereinafter present our arguments

on the questions of law arising out of the Assign-

ments of Error included in Group III and Group V.

GROUP IV.

Into this group fall Assignments of Error Nos.

XVII to XXIX, both inclusive, which are to the

effect that the trial court erred in making certain

findings of fact as therein noted. (Brief of plain-

tiff in error, pp. 24 to 31) (Rec. pp. 605-612).

We take the firm position that the findings of

fact, as made by the trial court, are not open to

review in this court. This position is sustained

by the decision of the U. S. Supreme Court in the

case of

Stanley v. Board of Supervisors, 121 U S.

535, 547, 30 L. Ed. 1000.

and by the decisions of this court in the following

cases

:

Sayward v. Dexter Norton & Co., 72 Fed.

758,

Empire State Co. v. Bunker Hill Co., 114

Fed. 417, 52 C. C. A. 219.
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Los Angeles Gas Co. v. Western Gas Co.,

205 Fed. 707.

In the Stanley case the Supreme Court said:

"Several of the assignments of error presented

for our consideration are to rulings of the court

below upon the evidence before it; to its findings

of particular facts; and to its refusal to find other

facts. Such rulings are not open to review hers;

they can be considered only by the court below.

Where a case is tried by a court without a jury,

its findings upon questions of fact are conclusive

here; it matters not how convincing the argument
that upon the evidence the findings should have
been different. * * * * "

Plaintiff in error, however, contends that, not-

withstanding these decisions, this court may re-

view the findings of fact as made by the trial court,

pointing out in its Assignments of Error includ-

ed in Group IV that no evidence was introduced

upon the trial to support the findings of fact to

which exception is taken, which is but saying, in

other words, that the findings of fact, as made by

the court, are wholly unsupported by any evidence.

If this be the law, and this court deems itself

possessed of jurisdiction to review the findings of

fact as made by the trial court, then we desire to set

forth in full the findings of fact to which exceptions

have been taken by plaintiff in error, and to show,

in as brief a review of the evidence as possible under

the circumstances, that there is evidence to sup-

port and sustain each and every of the findings of
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fact so mentioned.

The findings of fact as made by the trial court

are as follows:

FINDING I

'That the plaintiff at all times hereinafter
mentioned was and still is a corporation organized
and existing under the laws of the State of Rhode
Island, with its principal place of business in the
City of Providence in said State, and is a citizen
of said state."

This finding is not objected to by plaintiff in

error.

FINDING II

'That the defendant at all times herein men-
tioned was the United State Director General of

Railroads duly appointed and acting under and by
virtue of an Act of Congress and at all times herein

mentioned was operating as a common carrier of

freight and passengers the railroad lines of the

Chicago, Milwaukee & St. Paul Railway Company
between the Cities of Seattle and Tacoma, Washing-
ton, and the City of Chicago, Illinois. That the Chi-

cago, Milwaukee & St. Paul Railway Company at

the times herein mentioned was and still is a cor-

poration organized and existing under the laws
of the State of Wisconsin, and is a citizen of said

state."

This finding is not objected to by plaintiff in

error.

FINDING III

'That on June 21st and 24th, 1918, the plain-



tiff caused to be shipped, freight prepaid, from Can-
ton, China, 1000 bales of waste silk, of which 700
bales were consigned to the order of Messrs. Heidel-
bach, Ickelheimer & Co., of New York, and 300
bales to Goldman, Sachs & Co., New York, all des-

tined to plaintiff, American Silk Spinning Company
at Providence, Rhode Island. That 500 bales tvere

of the quality knoivn as No. 1 Canton Steam Waste
SiW and 500 bales were of the quality known as
''No. 2 Canton Steam Waste Silk.''

Plaintiff in error objected to that portion of

Finding III in italics (Assigment of Error XVII)

for the reason that there is no evidence to support it.

In this connection we direct the attention of the

court to page 118 of the printed record, where it

is shown that the witness, Frank G. Taylor was

questioned and made answers as follows:

Q. 'There was 1000 bales in this shipment?"

A. ''1000 bales in the entire shipment."

Q. ''And do you know whether or not there

were two grades of the silk?"

A. "I believe there was No. 1 and No. 2."

Mr. Korte. "I think we can agree on that.

That is all agreed to. There is no dispute about
that."

Mr. Korte was the attorney of record for the

defendant below, the plaintiff in error here, and

the record, as above quoted, shows beyond dispute

that there was no question as to the number of

bales of each grade, it being understood throughout
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the trial that 500 bales of the shipment were of the

grade known as No. 1 and 500 bales of the No. 2

grade.

Further, however, we call attention to page

120 of the printed record, where the witness, Edgar

W. Lownes, was questioned and made answers as

follows

:

Q. ''Out of this shipment of a thousand bales

how many bales arrived in a damaged condition?"

A. ''867."

Q. "And the balance came forward sound?"

A. "Yes."

And on page 121

:

Q. "Out of the 867 bales damaged how many
bales were there of the number one Canton Steam
Waste?"

A. "500 bales number one."

Q. "How many number two?"

A. "368 number two."

The foregoing testimony is positive and is ab-

solutely uncontradicted and fully supports that por-

tion of Finding of Fact No. Ill made by the trial

court and excepted to by plaintiff in error.

FINDING IV

"That the said 1000 bales of waste silk were

delivered at Canton, China, to Osaka Shosen Kaisha,
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Ltd., and upon delivery to and receipt of said bales

in good order and condition said Osaka Shosen

Kaisha, Ltd., on behalf of itself separately and

as a duly authorized agent of the defendant oper-

ating lines of railroad, as aforesaid, did jointly ex-

ecute and deliver four certain through Trans-Pacific

and Overland Bills of Lading covering the trans-

portation of said 1000 bales of waste silk from

Canton, China, to Providence, Rhode Island, and

consigned and destined as aforesaid."

This finding is not objected to by plaintiff in

error.

FINDING V

'That by the terms of said bills of lading said

waste silk was to be carried by said Osaka Shosen
Kaisha, Ltd., from Canton, China, to Seattle, or Ta-
coma, Washington, on its steamship ''Canada Maru"
and there deliver to the defendant to be carried by
the defendant over the lines of the Chicago, Mil-

waukee & St. Paul Railway Company and other

lines of railroad connecting therewith to the desti-

nation named in said bills of lading, to-wit, Provi-

dence, Rhode Island and there delivered to the

order of said consignee."

This finding is not objected to by plaintiff in

error.

FINDING VI

"That said goods were purchased by the plain-

tiff of the manufacturer in China on four months
letter of credit from date of shipment, issued by the

consignee banks, and on August 7, 1918, and prior

to the arrival of the goods at Tacoma, the consignee

banks without receiving immediate payment of the
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purchase price, endorsed and delivered the bills

of lading to the plaintiff and plaintiff subsequently

paid the drafts which had been guaranteed by let-

ters of credit issued by the consignee banks, when
the same became due."

This finding is not objected to by plaintiff in

error.

FINDING VII

'That said bills of lading were numbered, dated

and covered the said 1000 bales of waste silk as

follows

:

B-L No. 8 dated June 21, 1918, 300 bales.

B-L No. 9 dated June 21, 1918, 200 bales.

B-L No. 10 dated June 24, 1918, 200 bales.

B-L No. 11 dated June 24, 1918, 300 bales.

That each of said bills of lading contained stipula-

tions of the following tenor: 'Any carrier or party

liable on account of loss of or damages to any part

of said property shall have the right of subroga-

tion for the full benefit of any insurance that may

have been effected upon or on account of said prop-

erty.'

'Except in the case of negligence in the carrier or

party in possession (and the burden to prove free-

dom from such negligence shall be on the carrier

or party in possession) the carrier or party m pos-

session shall not be liable for loss, damage or de-

lay occuring while the property described herem is

stopped and held in transit upon request of the ship-

per owner or party entitled to make such request;

or resulting from a defect or vice in the property

or from riots or strikes.' That at the time the bills

of lading were issued freight from the through ser-

vice was prepaid at the tariff rates as to the railroad

service prescribed in the Tariff previously filed with
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the Interstate Commerce Commissioner and then
in effect."

This finding is not objected to by plaintiff in

error.

FINDING VIII

''That on July 30, 1918, and during the time
said 1000 bales of waste silk were in course of

transportation on said S. S. 'Canada Mam' under
the said bills of lading, said vessel stramled and
large quantities of salt ivater entered her holds,

and as a result 500 bales of said waste silk known as
'Canton Steam Waste Silk No. V and 367 bales of

said ivaste silk known as 'Canton Steam Waste Silk

No. 2' became wet from the contact with the salt

water.

That upon arrive! of said S. S. 'Canada Maru'
at Tacoma, Washington, the said 1000 bales of

waste silk were discharged from said vessel. Such
discharge was begun early in the morning of Au-
gust 12, 1918."

Plaintiff in error objects to that portion of

Finding VIII in italics (Assignment of Error

XVIII) for the reason that there was no evidence

introduced upon the trial indicating the number

of bales of qualities No. 1 and No. 2 silk waste.

In the portion of the testimony of the witness,

Edgar W. Lownes, heretofore quoted in support of

Finding of Fact III, is found positive evidence that

out of the 1000 bales in the shipment 867 bales ar-

rived at destination in a damaged condition, and

the balance (133) arrived at destination in a sound
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condition, and that out of said 867 damaged bales,

there were 500 bales of No. 1 and the remainder

were of No. 2.

In the testimony of Frank G. Taylor on page 95

of the printed record we find the following question

and answer:

Q. "There was 133 went forward untouched?"
A. 'Tes.",

FINDING IX

That the 133 bales of waste silk which had

not been wet with salt water were in due course

transported by defendant to destination. That the

remaining 867 bales which had been wet with salt

water were discharged on the dock, which dock be-

longed to the Chicago, Milwaukee & St. Paul Rail-

way Company, and was then being maintained and

operated by defendant as a part of said railway sys-

tem.

That after the vessel had commenced discharginc)

the wet silk, Mr. Taylor, the representative of the

underwriters and oivners thereof, called on Mr.

Cheeney, the chief clerk of the freight agent at Ta-

coma, and who was in charge of the dock and the

movement of freight therefrom, and told Mr.

Cheeney that he was very anxious to have quick

dispatch of the ivet silk, and that it was important

that it shoidd go forward in its wet condition.

Cheeney and Taylor looked at the silk as it was
being discharged frord the vessel and placed on the

dock, and Taijlor requested that it he forwarded
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by silk train service in refrigerator-cars, and
Cheeney agreed to so forward it, stating that the

cost of such service ivould be $7.50 per hundred
pounds as against the bill of lading freight of $1.75

per hundred, and that there luould be an additional

charge for refrigeration of aproximately $21.00 per

car to pay, all of which faijlor agreed to. On Au-
gust IJ^th, Taylor again called on Cheeney to see

how the matter was progressing, and he and Cheeney

again examined the silk, and Taylor was told by

Cheeney that the cars had been ordered and ivould

be brought in shortly, and thereafter the cars were

brought in, and approximately one-half of the wet

silk bales were loaded on two or more refrigerator-

cars for shipment.''

Plaintiff in error objects to that portinn of

Finding IX in italics for the reason that no evi-

dence was introduced upon the trial in support of

same.

It should be noted that in the first portion

of Finding IX the court finds that 133 of the bales

which had not been damaged by salt water were

in due course transported to destination, to which

finding no exception is taken ; and the court further

finds that the remaining 867 bales, which had been

wet with salt water were discharged on the dock,

which dock belonged to the Chicago, Milwaukee &

St. Paul Railway Company, and was then being

maintained and operated by defendant as a part

of said railway system. No exception is taken to

this finding.
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The evidence in support of that portion of

Finding IX to which exception is taken is so full

and complete and uncontradicted that it is very-

hard for us to understand how plaintiff in error can

assert there is no evidence to support the same.

In a printed record the testimony of the wit-

ness Frank G. Taylor begins at page 78 and at the

bottom of page 79 Taylor says:

''I went over to Tacoma on the 12th of August,
on Monday. The ship, as I recollect, had begun
to discharge that morning at eight o'clock, August
12th. I went in to see Mr. Cheeney of the Mil-

waukee Road. I told him that we were very anx-
ious indeed to have a quick dispatch of this silk

and that it was very important that it reach des-

tination as quickly as possible."

On page 80, Taylor further says:

"I told him that it was most important that

the silk arrive at destination wet. I asked Mr.
Cheeney if it would be possible to forward the

silk by silk train service, and he said that it would.
I asked him if it could go in refrigerator-cars and
he said that it could. We looked over the silk and
looked over some of the other cargo that was com-
ing out and then walked back to the office—to his

office. When we got back to his office I asked Mr.
Cheeney what it would cost to send that by silk

train service, and he told me that it would be $7.50

per hundred, as against $1.75 for the bill of lading

rate.
"

(And on page 81)

:

''$1.75, as I understand it, had been prepaid;

and I inquired regarding the cost of refrigeration,
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and he told me that it would cost approximately
$21.00 a car. * * * I went over to Tacoma on the

14th. I went over there that day to see just how
things were getting along, and ever\lhing was all

right, progressing. (Page 82). Mr. Cheeney told

me that the cars had been ordered to be brought in

shortly. I went down and I looked at the silk

with Mr. Cheeney. ***** j went over on the

16th, figuring that I would find the cars loaded
and ready to go out. Captain Wheeldon, from New
York, was with me that day. (Page 83). I looked

at the silk on that day. The condition was—the

silk that was on the whai'f was practically cool

—

some bales that showed evidences of heating, but
nothing disturbing. The cars—as I remember there

was three cars loaded. Three refrigerator-cars

on the siding loaded that had just been wetted
down. I went over and felt of the bales in the car

and they were cool."

Q. ''What, or approximately what proportion

of the cargo of wet silk had been loaded into the

refrigerator-cars?"

On cross examination Mr. Taylor further con-

firmed the loading of the bales in the refrigerator-

cars as follows:

Q. "Did you see two or three cars loaded?"

A. "Well, they were being loaded."

Q. "After they were loaded?"

A. "I did. It was the 16th I was over there."

Q. "And when you were over there, were
there two or three refrigerator-cars loaded or un-
loaded?"

A. "They were loaded." (Page 99).

After the cars had been loaded some question
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arose over forwarding the silk and Mr. Taylor,

who represented the owners and underwriters of

the shipment, was referred to Mr. H. B. Earling,

the Vice-President of the Railway in Seattle.

Mr. Earling was out of town and Mr. Taylor was

referred to Mr. Barkley, his assistant. (Page 83).

Mr. Barkley said he woud take the matter up with

Mr. Earling and advise Mr. Taylor. Continuing,

Mr. Taylor says (page 84) :

"That was on the 17th. On the 19th I call-

ed on Mr. Barkley again. He had heard nothing
from Mr. Earling. On the 20th I called on Mr.
Barkley—he had heard nothing then. On the 21st

I called on Mr. Barkley, and he told me that the

road had decided to forward this freight—to for-

ward the waste ; and on the 22nd, the day following

I went over to Tacoma again and saw Mr. Cheeney
and arranged for the forwarding of the silk in the

manner that we had previously arranged."

Mr. Taylor testified (page 79) that in all

these matters he was representing the Underwriters

and the owners of the silk stating:

''I was requested by the Atlantic Mutual in-

surance Company, v/ho are members of the Board
of Underv/riters of New York, to represent the un-

derwriters and owners in that business."

On cross examination, Mr. Taylor further

testified (page 91)

:

Q "Mr. Cheney was at the docks, that was his

office was it not?" A. "Yes." Q. "Now Mr. Che-



ney you found at one of the docks?" A. ''At the
Milwaukee No. 1 in the office." Q. 'That is the
dock on the waterfront?" A. "That is ri^ht."

Q. "You first talked with Cheney?" A. "Yes."
Q. "You told him you wanted to see the cars^o as
it came out of the ship?" A. "I did." Q. "It had
not all come out at the time you were there on the
12th?" A. "No sir." Q. "A very small portion of

it had come out?" A. "I would say that possibly
200 bales. I went to Mr. Cheney first and Mr.
Cheney and I walked down and saw the cargo
together." Q. "And you looked at what came out
at that time, the two of you?" A. "We naturally
looked at what came out of the boat." (Page 92).

Q. "And then Mr. Cheney went back to his office,

and where did you go?" A. "I went back with
him." Q. "And then you talked about sending it

forward?" A. "Yes." (Page 93).

In the printed record (page 335) is the testi-

money of Fred J. Alleman, a witness for the defend-

ant below, who testified that at the time in question

he was the head of the freight department of the

Milwaukee Railroad in Tacoma; that he maintain-

ed an uptown office at 25th and D Streets about

three miles from the docks, and that his office

proper was known as the uptown office. (Page

336). That included the freight sheds there where

the trains brought in freight and took out freight,

and that he had there an operating force of an

Assistant Agent and a clerical force sufficient to

carry on the work. He further testified (page 336)

:

Q. "Then you have charge of the docks?" A.
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"Yes." Q. ''How many docks, if there are more
than one, and where are they located?" A. 'There
were three docks at that time that were in service,

No. 1, No. 2, No. 3, and they were located on what
is known as the Milwaukee Channel." Q. "That
is on Commencement Bay?" A. "Yes." Q. "And
those are the docks against which the ships from
sea come and unload freight?" A. "Yes." Q.
"And what force have you or did you have at that

time operating those docks?" A. "I had a Chief
Clerk at each dock in charge of the office work;
sufficient clerical help to carry on that work, and
also a general foreman and assistant general fore-

man and the necessary labor to carry on that work."

Q. "You had a man there by the name of Cheney?"
A. "Yes." Q. "What was his full name?" A.
"Calvin R. Cheney." Q. "And what position did

he hold at the docks?" A. "He held a position as

Chief Clerk. (Page 337). Mr. Cheney's work con-

sisted—he was in charge of the office and clerical

end with clerks under him and had general super-

vision of the office." Q. "Now beyoond him, you
had then what you call a dock foreman?" A. "Yes."

Q. "And what were his duties?" A. "The duties

of the dock foreman were to have charge of the dis-

charging of steamers, the loading of steamers, the

unloading of cars to and from the warehouse." Q.

"Where is Mr. Cheney's office, and where did Mr.
Cheney work on the dock with reference to where
the ship involved in this lawsuit loaded?" A. "At
the extreme north end to what is known as Dock
No. 1."

From the forgoing positive and undisputed

testimony, it must be very clear to this court that

there was ample and complete evidence to sustain

and support every part of finding of fact IX as

made by the court, and that the objection of plain-
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tiff in error to said finding for the reason that no

evidence was introduced upon the trial to support

the same is wholly without merit. The fact of the

matter is that the finding in question is not in the

form requested by either party to this action. The

trial court having carefully examined the evidence,

prepared this finding and expressed it in his own

language. A careful comparison of the words of

the finding with the testimony of the several wit-

nesses in support of it will show that the finding is

practically a reiteration of the exact words of the

witnesses whose evidence support it. Furthermore,

this testimony is uncontradicted.

FINDING X.

'That after thus contracting for and accepting

all of said 867 bales of wet waste silk for trans-

portation as aforesaid and after loading approxi-

mately one-half of said bales in refrigerator cars

as aforesaid, the defendant without the consent of

plaintiff and in disregard of plaintiff's protest,

failed and refused to transport said bales of wet
waste silk, or any part thereof to destination, and
thereafter defendant caused the bales loaded in said

refrigerator cars to be unloaded on said dock, all

contrary to the terms and requirements of the afore-

said contract of carriage."

The plaintiff in error objects to all of this

finding, stating that there is no evidence to sup-

port it. (Assignment of Error No. XX).

We have clearly pointed out to this court the
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evidence supporting Finding IX relating to the

agreement of the defendant, in consideration of the

prepaid freight, and of further freight and charges

to be paid by plaintiff, to transport the wet silk to

destination by silk or passenger train service in re-

frigerator cars. There can be no doubt but that

the defendant, in pursuance of the terms of said

agreement, and in part performance thereof, act-

ually ordered the refrigerator cars switched onto

the dock and actually loaded over one-half of the

bales into the refrigerator cars. That the silk was

so loaded, is undisputed. Mr. Taylor (p. 83) testified

that three refrigerator cars were loaded and con-

tained, to the best of his recollection, something

over one-half of the shipment. Mr. Alleman tes-

tified (P. 345) that he saw two cars loaded with

the silk waste. Capt. Wheeldon (p. 189) testified

that to the best of his recollection, there were two

cars and a part of a third car loaded and that he

and Mr. Taylor examined the loaded cars. Mr.

Corey (p. 241) testified that he saw the silk loaded

in the refrigerator cars.

There can be no doubt that after so loading the

silk into the refrigerator cars, the defendant re-

fused to transport it in accordance with the agree-

ment. Such is the testimony of Mr. Taylor (p. 86).

He says:
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"On the 23rd, the following day, Mr. Barkley
telephoned my office that the road had definitely de-

cided not to forward."

And on page 87 he says he discussed with Mr.

Barkley whether or not the railroad would forward

the shipment in its then condition, and that Mr.

Barkley told him distinctly they would not forward

it, "that they refused to forward it." Mr. Taylor

protested, as his evidence shows. Q. "Did you say

anything to him with reference to the responsibility

of the road for their refusal?" A. "I did." Q.

"What did you say?" A. "I told him that, undoubt-

edly, this would result in a claim for damages

against the road."

Again on Page 101 is found the evidence of

Taylor to the effect that on the 16th Cheeney told

Taylor that the railroad refused to allow the silk

to go forward, notwithstanding over one-half of it

had previously been loaded in the refrigerator cars.

There can be no doubt that the Railroad Com-

pany, after loading several cars of the silk for ship-

ment, according to the agreement, and then refus-

ing to transport the same, according to agreement,

proceeded to unload the silk from the refrigerator

cars.

Taylor testifies (p. 85) that on the 22nd he

saw the silk and at that time the silk "had been



— P a g- e 33 —

discharged from the refrigerator cars and was lying

on the platforms between the two warehouses." And

Mr. Alleman (p. 351) testified that the Railroad

Company unloaded the cars on the 16th and piled

the bales three high on the open platform.

It seems almost useless to take the time of this

court to argue over the evidence in support of this

finding, for it must be manifest that if the Rail-

road Company had forwarded the silk, according to

agreement, the parties would not now be in litiga-

tion about it.

FINDING XL

'That at the time said 867 wet bales were ac-

cepted for shipment as aforesaid and at all times

thereafter, the same were properly packed and in

condition for safe transportation by defendant from
Tacoma to destination by silk or passenger train

service in refrigerator cars, and such transporta-

tion was not prohibited by any regulation of the In-

terstate Commerce Commission."

Plaintiff in error objects to all of this finding

for the reason there is no evidence to support it

(Assignment of Error XXI).

Most of the evidence in the case relates to the

condition of the 867 wet bales from the time the

same were discharged from the steamer until the

same were at a later period dried and eventually
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forwarded to destination. Much of this evidence re-

lates to the possibility of spontaneous combustion

taking place in the silk in the event the same was

loaded into cars at the time and promptly foi'\s'ard-

ed to destination. It is practically impossible to

briefly review all this evidence. When the bales in

question were discharged from the steamer they

were saturated with salt water. When the bales

were piled on the dock fermentation set in and the

bales became warm and gave forth an unpleasant

odor.

There is ample evidence to sustain the finding

of the court that the bales were in condition for

safe transportation from Tacoma to destination

by silk or passenger train service in refrigerator

cars.

Mr. Taylor testified (p. 81) that ''it was warm,

but there was nothing to worry about, and I never

thought anything about it, and I never mentioned

the question of it being warm." He and Mr. Chee-

ney examined the bales and he said, "Neither of

us mentioned it. I suppose we had both seen a great

deal of that kind of cargo and thought nothing

of it."

And on page 82, Taylor further says that on

August 14th "I went down and looked at the silk
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with Mr. Cheeney and some of the bales, the heat

had gone out of the bales entirely, others were still

warm."

He further states (p. 83) that on the 16th ^'I

looked at the silk on that day. The condition was

—the silk that was on the wharf was practically

cool—some bales showed evidences of heating, but

nothing disturbing. The cars—as I remember

there was three cars loaded—three refrigerator

cars on the siding loaded that had just been wetted

down. I went over and felt of the bales in the car

and they were cool."

And he further testified (p. 85) : ''I saw the

silk, yes, on the 22nd I saw the silk. The silk to

the best of my recollection at that time had been

discharged from the refrigerator cars and was lying

on the platforms between the two warehouses. It

was the same as it had always been; some of the

bales were warm; others cool; some showed some

evidences of heating, but there was nothing disturb-

ing about it."

(P. 86) : ''I have had considerable experience

with rice, with beans, with tea and I must say that

I have seen anyone of those commodities much

warmer than the silk was."

On cross-examination (p. 116), he says: 'The
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second day that I was over there, that was on the

14th, the bales were exposed to the sun and they

were warm; some were warmer than others, but

there was absolutely nothing, in my opinion, to be

disturbed about. It never occurred to me that they

could catch fire or that there was any danger from

them."

On page 115 will be found the testimony of

Mr. Taylor respecting his experience over a long

period of years in handling cargoes damaged in

marine disasters, and no doubt counsel will concede

that Taylor has had much experience in this line

and that his judgment and advice in matters of this

kind is eagerly sought and followed.

The testimony of Edgar W. Lownes, President

of the American Silk Spinning Company, is found

on pages 118-140. It shows he has been in the

business of handling silk for the past 31 years and

that his factory uses as a raw commodity princi-

pally Canton Steam Waste. (P. 119.) He was

asked the question:

Q. ''Will you state, Mr. Lownes, from your
experience in handliner Canton steam waste whether
or not in your opinion there is any danger what-
soever from spontaneous combustion when the silk

is wet by salt water?" A. "No. There is abso-

lutely no danger." Q. "Have you had any experi-

ence with silk waste which had become wet?" A.
"Yes, a great deal of experience." (P. 122).
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Q. "Have you had consignments of silk waste
prior to the waste that is the subject of this suit
coming from the Pacific Coast damaged by salt

water?" A. ''Yes." Q. ''Has there been any evi-

dence of combustion?" A. "No." Q. "Have you
ever heard of silk waste, Canton steam silk waste,
igniting by spontaneous combustion?" A. "Not
of itself, no."

(P. 128):

Q. "Now, in order to move this cargo of waste
silk, Mr. Lownes, from Tacoma to Providence at

the time it was offered to us in the wet condition

it would have to be kept wet and not allowed to

dry?" A. "Not necessarily." Q. "You would have
to keep it wet to the extent of keeping down fer-

mentation, would you not?" A. "No." Q. "You
could ship it in that condition, saturated completely

and allow it to come along?" A. "If it came on a
silk train, yes." Q. "We will say a silk train

—

that moves in how many days, six or seven days?"
A. "Yes." Q. "You don't think it would ferment
to any extent?" A. "Not enough to damage it."

(P. 134):

Q. "You spoke of a former experience that

you had in the shipments—especially the shipments
from the Pacific Coast through—that there was no
evidence of combustion. What did you mear by
'combustion'? Did you mean a flame?" A. "No,
nothing. No charring." Q. "Did you find any
heating at all?" A. "Yes, but not over, I should

say, 120 degrees." Q. "What was the extent of

damage of that particular shipment?" A. "The
damage was very small. We have had shipments

come through with very few bales damaged out of a

big shipment and practically no loss."

Theodore Bellinger, whose evidence appears on

pp. 140-165, states that he is the General Agent
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of the Whitehall plant and attends to the purchase

of raw material, and that the Company handles

No. 1 and No. 2 Canton silk waste. He was asked

(p. 141):

Q. "State whather or not in your opinion and
from your experience Number 1 and Number 2 Can-
ton steam silk waste which has been wet with salt

water is liable to spontaneous combustion?" A.
"I do not." Q. ''Have you had shipments of Can-
ton steam waste come to your factory damaged by
salt water?" A. '*Yes." Q. "Have you observed
any tendency to spontaneous combustion?" A. "I

did not." Q. "Have you ever heard of Canton
steam waste igniting from spontaneous combus-
tion?" A. "I never have."

Fred Pearson, a foreman silk-dresser, employed

in that capacity since 1875, both in England and

America, testified as follows (p. 170)

:

Q. "During this time, Mr. Pearson, have you
handled silk waste, Canton steam silk waste?" A.
"More or less, yes." Q. "Will you state, Mr. Pear-
son, whether Canton steam waste which has been
wet with salt water or fresh water can ignite by
spontaneous combustion?" A. "I should say no, it

cannot."

Samuel H. Pearson, Superintendent in the fac-

tory of the American Silk Spinning Company, and

having forty-two years experience in the silk busi-

ness in England and America, testified (p. 176)

:

Q. "Have you during that time handled Can-
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ton silk waste?" A. ''Yes, both before I came here

and ever since." Q. ''You have handled it all dur-

ing your experience in the silk business?" A. "Yes,

sir." Q. "Have you had any experience with Can-
ton steam waste which has been wet by salt water
or fresh water?" A. "Yes."

Q. "Will you state whether or not in your
opinion Canton steam waste which has been wet
can ignite by spontaneous combustion?"

A. "Not to my knowledge."

Q. "Have you ever heard of it igniting from
spontaneous combustion, because it has been wet?"

A. "No."

Arthur B. Little of Cambridge, Mass., a chem-

ist and chemical engineer in general practice in Bos-

ton since 1886, and a chemist to very many mills

employed in the manufacture of textiles and other

fibrous raw materials, was examined as a witness

for plaintiff below. His testimony appears in the

printed record, pages 194 to 219. He testified as

follows (page 195)

:

Q. "Have you investigated cases of spontan-

eous combustion and are you familiar with those

phenomena?" A. "I have and am." Q. "Are you

familiar. Dr. Little, with what is known as Canton

steam s'ilk waste, known as No. 1 and No 2

grades?" A. "I am." Q. ''Will you state whether

or not in your opinion Canton steam silk waste of

either of these grades, when wet with sea water is m
any way liable to ignite with spontaneous combus-

tion''" A. "In my opinion, it is not." (Page 196)

:

Q "Is it possible for sufficient heat to be developed

by fermentation to cause any danger of spontaneous
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combustion or ignition in the material?" A. 'In
my opinion it is not."

On page 198 the condition of the cargo in ques-

tion at the time in question was described to Mr.

Little and he was asked (page 199)

:

Q. "Will you state whether or not, in your
opinion, there would have been any danger what-
ever of excessive heating or spontaneous combustion
in that cargo?" A. 'In my opinion there would
have been neither."

On page 201,

Q. "Does it by any means follow, Dr. Little,

that because animal or vegetable matter is heating,

there is any danger of spontaneous combustion?"
A. "It does not."

Again on page 202 the condition of the cargo

at the time and place was described to him and he

was asked,

Q. "Will you state whether or not, in your
opinion there would be any reasonable grounds for

assuming that the cargo was dangerous or in any
way liable to spontaneous combustion?"

A. "In my opinion there were no reasonable
grounds for such assumption."

On page 210 he says:

"I was, in fact, chemist to the Canadian Pa-
cific Railway and made very extensive trips over its

lines, and my estimate of the mental capacity and
knowledge of their business possessed by railway
freight agents and their familiarity with the gen-
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eral characteristics of materials offered for freight
would lead me to believe that an agent to whom a
valuable shipment of common material were thus
presented would be, and should be expected to

possess the common knowledge of its relations to

spontaneous combustion."

And on page 217 he further states:

^'Canton Steam Silk Waste is a commodity of

such well known character and frequent shipment
and commercial value that those engaged in its

transportation, and particularly the freight agents
of transcontinental railways by which such ma-
terial is commonly transported might, it seem to

me, in my opinion, be properly assumed to possess

the general knowledge of its properties and charac-
teristics as regards any tendency to spontaneous
combustion. In other words, they should know that
it is commonly recognized that it has no such ten-

dencies."

Edward A. Barrier, of Cambridge, Mass., a

chemical engineer, graduated in 1905 from Massa-

chusetts Institute of Technology, and the Assistant

Chief Engineer of the Inspection Department, As-

sociated Factory Mutual Fire Insurance Companies,

was a witness for plaintiff below. His testimony is

found in the printed record, pages 219 to 237, on

page 222 it reads:

Q. ''Are you familiar with Canton steam

silk waste of the grades of No. 1 and No. 2?" A.

"In a general way as related to its properties from

a fire standpoint." Q. ''Have you investigated

and considered the properties of that commodity of
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those two grades as to whether or not it is liable

or possible to ignite spontaneously?" ''I have." Q.
'Is it possible for Canton steam silk waste of No.
1 and No. 2 grades which has been wet with either

fresh or salt water to ignite spontaneously?" A. *'In

my opinion it is not."

On page 229 the condition of the cargo at the

time and place in question was described to him and

he was asked whether under such circumstances the

cargo was a dangerous commodity to transport and

liable to spontaneous combustion. He answered:

''I do not consider that the freight agent would
be justified in taking that action. I might say
that my reason for that is this; that I believe that

a man whose duties it is to pass upon such im-
portant questions as that should be familiar at least

with the general properties of the material with
which he is dealing and the properties of raw silk

with relation to spontaneous ignition such as is

generally known among those who are qualified to

give information on the subject are easily obtained.

(Page 230).

Q. ''Mr. Barrier, is it a matter of common
knowledge among men who handle Canton steam
silk waste as distinguished from chemical experts

that it is not liable to spontaneous combustion?"
A. "I should say it is." Q. "Is the fact that a

commodity of animal or vegetable matter heats

from fermentation alone reasonable ground for

assuming that it is a dangerous commodity to

transport or that it is liable to spontaneous combus-

tion?" .A ''I should say not. The railroads are

regularly transporting material which is subject

to heating which does not ignite spontaneously."

Russell Hook, a 1905 graduate of the Chem-
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istry and Dyeing Department of the Lowell Textile

School and chemist to many of the New England

textile plants was a witness for plaintiff below,

whose testimony appears in the printed record page

257 to 313. At page 290 it reads

:

Q. 'Trom all the tests and experiments that

you have conducted, Mr. Hook, and from your gen-

eral experience with textiles, will you give us your
opinion as to the possibility of either No. 1 or No.

2 Canton steam silk waste under any circumstances

igniting from spontaneous combustion?" A. ''It is

my opinion that there is no possible chance of silk

waste similar to grades No. 1 and No. 2 that I

have experimented with igniting spontaneously."

(Page 291). Q. ''Assume that the No. 1 and No. 2

Canton steam silk waste, thoroughly wet with sea

water, in bales, were loaded in refrigerator cars,

whether or not combustion could possibly be sup-

ported in the case emanating from the fermented

silk." A. "I can not conceive of combustion exist-

ing or supported in the presence of the amount of

ammonia that would be involved in the amount of

fermenting silk."

(Page 292). The condition of the cargo at the

time and place in question was then fully described

to him and he was asked the question, (page 293)

:

Q. "Will you state whether or not, in your

opinion, there would have been any reasonable

ground to suppose that there would have been dan-

ger of spontaneous combustion in the silk?" A. ''My

answer is that there would be no reason to believe,

under the conditions you have described, that
^

there

would be spontaneous combustion of the silk."

On page 299 the condition of the cargo at the
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time and place in question was fully described to

Mr. Hook and he was asked the question:

Q. ''Would a person occupying the position of

a claim agent of the railroad, assumed to have ex-

perience in handling cargoes generally, have been
reasonably justified in assuming the cargo was dan-
gerous and liable to spontaneous combustion?"
A. ''My answer would be that they would not be
justified in refusing shipment of a cargo under
conditions as stated."

Harry Mereness, operating chemist of the Na-

tional Spun Silk Company of New Bedford, and

in control of the raw products of twelve textile mills,

was a witness for plaintiff below. His testimony

appears in the printed record, page 314 to 333. He

was asked the question, (page 313) :

Q. "In your capacity as operating chemist of

the National Spun Silk Company, have you had
experience, and have you handled Canton steam silk

waste of the grades of No. 1 and No. 2?" A. (Page
316). "My principal—you might say my principal

job is the handling of steam wastes and other va-

rieties of raw wastes in the preliminary processing

stages, that is what we call boiling off—and that is

my principal job." Q. "Will you state from your
experience in those tests and from your experience
with wet Canton steam silk waste in the mill,

whether or not in your opinion there is any possible

danger of spontaneous combustion which has been
wet in salt water?" A. "In a general way, I

would say I can not conceive in an ordinary condi-

tion either letting material dry naturally in ordi-

nary room temperatures or heating at temperatures
below 280° Fahrenheit of any chance of spontan-
eous combustion."
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The condition of the cargo at the time and place

of question was then fully described to him and he

was asked to state whether or not, in his opinion,

there would have been any danger of spontaneous

combustion in the silk, to which he answered, (page

318):

''Under the conditions stated, I do not believe

there would have been any chance for spontaneous

combustion to have taken place."

George Corey, a marine surveyor, was a wit-

ness for plaintiff below. His testimony is found in

the printed record, page 237 to 256, and is in part

as follows. (Page 241)

:

Q. ''And did you see the silk in the refriger-

ator cars?" A. "Yes sir." Q. "What was its con-

dition, did you examine it?" A. "The condition

when I saw it was in the same condition as it lay

on the dock—warm." Q. "Was it heating to any

alarming degree?" A. "No sir." Q. "Was there

any danger in your estimation of spontaneous com-

bustion?" A. "No sir, none whatever." (Page

242). Q. "From your experience in handling dam-

aged cargoes, Mr. Corey, will you tell the court

whether or not, in your opinion, the damaged silk

waste of the American Silk Spinning Company was

in any way dangerous to transport across the conti-

nent in those cars?" A. "Your Honor, if it had been
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my silk, I would have sent it forward immediately,

as a matter of fact I ordered the stuff in the cars

and recommended it to go forward." Q. "Did you

hear anything more about the railroad refusing to

forward it?" A. "Yes." Q. "Will you state what

happened?" A. "I was standing in the vicinity of

the silk and this gentleman was standing about the

same distance from me that you are standing from

me, and he walked up to me and said 'That silk can

not go,' and I says 'Why?' 'Well,' he said, 'it might

burn up the cars—it might burn up the depot—it

might burn up the railroad property' and I says

'Mister,' I said, 'The Germans might come over here

and shoot us all up, but they are not going to do it,

and neither will that silk burn up the cars, and I

am very much surprised to have you hold that silk

here.' " (Page 244). Q. "Did it at any time show

any signs of undue heating so as to cause alarm

from spontaneous combustion?" A. "No sir, not in

my mind, none whatever."

Respecting the manner in which the bales were

packed, Mr. Bellinger at page 165 of the printed

record said:

"There are three distinct parcels which are

tied together in what they call the go-downs in

Canton, and those three parcels are combined and
tied up with a piece of rattan and covered over

with straw matting, and those bales are put up
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in uniform weight in what we call picol bales of
133 pounds."

The foregoing brief notations from the evidence

of the several witnesses named are, we believe, suf-

ficient to convince this court that there was ample,

full and complete evidence in the case before the

trial court to support finding of fact XI as made

by the trial court. The silk waste was packed in

bales in the usual and customary manner. The

bales had not been broken at the time that same

were discharged from the steamer and were not

broken thereafter until it became necessary to break

them open to dry the silk as a result of the railroad

company having refused to transport it according

to its agreement.

FINDING XII

'That thereafter defendant demanded that

said bales be dried and reconditional before defend-

ant would transport the same to destination, and

plaintiff in order to secure transportation of said

bales to destination was required to and did cause

the same to be dried.

That the reasonable cost and expense of drying

said bales was $5000.00, ivhich sum plaintiff paid

therefor.

That plaintiff in taking possession of said 867 bales

of ivet waste silk for the purpose of drying it as
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aforesaid did so without relinquishing any of plain-

tiff's rights in the premises.

That after said 867 bales had been dried as afore-

said, the defendant transported the same without

additional freight or charge to destination, to wit:

Providence, Rhode Island, and there delivered the

same to plaintiff.

Plaintiff in error excepts to that portion of

this finding in italics upon the ground that there

was no evidence introduced upon the trial to sup-

port the same. (Assignments of Error Nos. XXII

and XXIII).

It will be noted that plaintiff in error takes

no exception to that portion of this finding to the

effect that defendant below demanded that the bales

be dried and reconditioned before they would trans-

port the same, and that in order to secure transpor-

tation of the bales the plaintiff below was required

to and did cause the bales to be dried.

In support of that portion of this finding to

which exception is taken, we direct the attention of

the court to the evidence of the witness Taylor as set

forth in the printed record as follows (p. 89) where

he was questioned as to what he did after the rail-

road refused to transport the silk.

A. "Well, there was nothing left for me to do
then but to try to dry it, and I made arrangements
with the same man; with this Mr. Meyers, to dry
the waste."
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(Page 90)

:

Q. ''How long did it take to dry the silk?" A.
''It took from September 7th until January 30th
of the next year." Q. "Under what arrangements
with Mr. Meyers was the silk dried?" A. "He
agreed to dry it for five thousand dollars." Q. "Did
you pay Mr. Meyers that sum for drying it out?"
A. "I did."

(Page 107) :

Q. "And then you say you contracted with
Mr. Meyers to dry this for five thousand dollars?"
A. "That is right." Q. "Will you itemize that

account—as to why it cost five thousand dollars

to dry that stuff?" A. "Well, I do not know why
it cost five thousand dollars, but I submitted the

offer to dry it for five thousand dollars to my peo-

ple, and they agreed to it." Q. "Did Mr. Meyers
submit to you the things he would have to do in

order to dry it?" A. "Yes." Q. "Can you give

me some of the items of the cost of the five thousand
dollars that he submitted to you?" A. "I imagine
the principal item was the labor." Q. "Why
would it cost so much?" A. "Because it was a poor

time of the year to try to dry anything, and it would
take a long time to dry that stuff in the open."

(Page 109):

Q. "Who told you to dry it out—the men from

the East?" A. "I got authority to dry it out."

Q. "From whom?" A. "From the people I repre-

sented." Q. "They thought that was the best

thing to do?" A. "That was the only thing we
could do at that time, on account of your refusing

to carry it forward." Q. "And you were told to

dry it by the people m the east?" A. "I was au-

thorized to dry it after it was reported to them

that was all I could do."
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(Page 110):

Q. ''And you cannot give me any of the items
that go to make up this five thousand dollars for
drying?" A. ''Well, there was considerable lumber.
There was a setting up of the racks. There was
the breaking up of those bales of silk and hanging
it on those racks."

On cross examination, Mr. Taylor testified as
follows, (p. 105):

Q. "Then when it w^as finally refused by Ta-
coma you said the only thing you could do was to

take the cargo back?" A. "No, I did not say that."

Q. "Well, you took the cargo then from the posses-

sion of the railroad?" A. "I never did."

The testimony of Mr. Taylor respecting the

manner in which the silk was dried, the necessity

for drying it, and time and expense incurred in

drying it, and the reasonableness of the cost is

fully supported and confirmed by the testimony

of Mr. Meyer found in the printed record at pages

426-434.

FINDING XIII

"That the drying of said 867 bales of wet waste
silk was done in a reasonable and proper manner.

That the natural and approximate remit of the
drying of said bales of waste silk ivas a iveakeninq
of the fiber and a discororation of said ivaste silk.
That upon arrival of said 867 bales of waste silk
at destination, the reasonable, fair market value
thereof teas the sum of $U,815.67, and no more.''

Plaintiff in error objected to that portion of
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this finding in italics upon the ground that there

was no evidence introduced upon the trial to sup-

port the same. (Assignments of Error Nos. XXIV
and XXV).

Respecting the effect of the drying out process

upon the silk bales, the court's attention is directed

to the testimony of the witness Lownes in the print-

ed record at page 139. He was the president of

the plaintiff, American Silk Spinning Company. He

states that after the bales had been dried and later

arrived at the plant of his company in Providence,

Rhode Island, he examined the bales and found that

they were unfit for use because of the deterioration

in the bales which had resulted from the drying out

process.

Q. ''Could you give any idea how much the

fiber had been weakened?" A. ''No, I couldn't

give it in term.s of figures?" Q. "Well, had it been

materially weakened?" A. "Yes. So much so that

it wasn't commercially practical to use it—that is,

for spun silk. It could be used for something else,

for making what is called a noil silk where they

break the fiber up and spin it on a wool machine."

Q. "Couldn't you work it in with your other silk,

Mr. Lownes?" A. "Not without spoiling the other

silk." Q. "In what way would it spoil the other

silk?" A. "Our silk that we get is a very nice long

silk, white and of uniform fibre. The minute you

put a short fiber in with a good silk you would

cause what we call slugs, or bad places in the yarn

and the short fiber would show." Q. "What would

it be worth for use in the noil silk?" A. "Worth



very little, perhaps four or five cents a pound. No,

it couldn't be used in regular business."

Mr. Bellinger, a witness for the plaintiff below,

the factory manager of the Whitehall plant of the

Champlain Silk Mills, possessed long experience

and much knowledge in matters pertaining to

Canton steam silk waste. In his testimony at page

162 of the printed record, he was asked the question:

Q. ''You spoke about drying out and remain-
ing in a dried out condition, causing a weakness of

fiber; will you explain that?" A. *'Yes, we find

that waste silk which is wet and allowed to dry in

the natural process of drying will be more discolored

and much more difficult to process afterwards than
a waste which is treated after being wet and not

having been allowed to dry out." Q. *'As I under-
stood, you testified on cross-examination that you
saw samples of this particular cargo of silk waste?"
A. ''Yes, we had some samples sent to Whitehall,

and I saw the w^aste. Afterwards I was present

at the auction you held in New York, and saw the

goods in the warehouse." Q. "And you know the

condition?" A. "Yes." Q. "Will you describe

the condition of the silk waste you saw?" A. "The
samples on exhibition there in the basement of the

building were still, some of them quite damp. The
stock was very dark in color, and in our estimation

had been very much weakened."

Respecting the portion of the finding relating

to the fair market value of the 867 bales on arrival

at destination, it seems to us the evidence in sup-

port of this finding is ample, positive and uncon-

tradicted.
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When the bales finally arrived at the plant

of the American Silk Spinning Company at Provi-

dence, Rhode Island, it was found that the drying

out process had caused such weakening of the fiber

and discoloration of the silk as to make the same

practically worthless for manufacturing purposes.

After some negotiation, it was determined that it

should be sold on the open market for the best price

obtainable.

Charles E. Burling, of the firm of Burling &

Dole, 599-601 Broadway, New York City, Auc-

tioneers, was a witness for plaintiff below. His

testimony is found in the printed record at pp. 165-

169. He testified that his firm sold the 867 bales

at auction in New York City during the month of

March, 1919. It is conceded that the bales so sold

were the identical bales of silk waste involved in

this suit (p. 166).

His testimony reads:

Q. ''Did you advertise the sale of the raw
silk?" A. "The auction sale of the raw silk which
was to take place on Wednesday, March 19th, 11

o'clock at 599 Broadway was advertised in the fol-

lowing papers: "Journal of Commerce," 17th, 18th

and 19th of March; "Daily News Record," the same
dates and "New York World," March 19th. V/e

caused to be printed a circular descriptive of the

seven carloads which we sent to the trades inter-

ested within a radius of 250 miles. 500 of these

circulars were sent out. We had numerous pros-

pective buyers call, but not many required the per-
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mit to examine the car lots after viewing the one
car which had been subdivided into three lots. The
sale took place as advertised and the ten lots were
purchased by four different buyers. There were
possibly 25 to 35 people in attendance when the

sale was held. The buyers were silk merchants,
either jobbers or manufacturers. The gross pro-
ceeds of the sale amounted to $16,628.42, less

charges as follows: Commission, $831.42; cata-
loguing, advertising, circulars, postage and insur-

ance—insurance for what we had in our store

—

$124.71 ; labor and weighing—for the lot that was
in the store we had a weigher come—$91.55; freight

and cartage paid $681.93; port warden's fee, being
held for a decision as to the legalitv of the charge,
$83.14—making a total charge of $1812.75—net
proceeds of the sale $14,815.67."

FINDING XrV

That had defendant carried out its contract

with plaintiff and transported said 867 bales of

wet waste silk to destination by silk or passenger
train service in refrigerator-cars, the fair market
value of 500 bales of No. 1 waste silk upon delivery

at destination would have been $95,394.25, less

10%, and the fair market value of the 367 bales of

No. 2 waste silk u])on delivery at destination

would have been $40,342.27, less 10^7, and the total

net value of said 867 bales upon delivery at desti-

nation would have been $122,163.32."

Plaintiff in error excepted to all of this find-

ing for the reason that there was no evidence in-

troduced upon the trial to support the same (As-

signment of Error XXVI).

The witness, Lownes, testified as follows (p.

120):



Q. "Out of this shipment of a thousand bales
how many bales arrived in a damaged condition?"
A. "867." Q. "Out of the 867 bales damaged how
many bales were there of the number one Canton
steam waste?" A. "500 bales number one." Q.
"And how many of number two?" A. "367 number
two."

On page 126 he was asked what was the val-

ue of No. 1 and No. 2 Canton silk waste in New
York in August, 1918, to which he replied:

"The number one was five shillings eight pence
per pound, and the other, number two, was three

shillings two pence." Q. "Have you that in dollars

and cents?" A. "$1.51 for the number one and 87
cents for the number two."

and he further testified that there were 46,613

pounds of No. 2. He was then asked what would

have been the market value of the 867 bales of

silk in New York in August, 1918, had the same

been promptly forwarded from Tacoma to New

York in their wet condition, and pursuant to the

agreement of the Railroad Company to so forward

the same in refrigerator-cars by silk or passenger

train service, to which he replied in substance that

the value of the silk would have been 10% less

than its value in New York at the time in a sound,

undamaged condition.

The witness Burling, who later sold the silk

in New York at auction, was asked the weight of
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the silk, to which he replied (p. 166) 112,000 pounds

—to be accurate, 112,101, and Mr. Korte, attorney

for the Railroad, conceded that the silk waste which

was handled by Mr. Burling was the identical silk

waste involved in this suit.

The witness, Bellinger, testified (p. 165) that

the weight of the bales was 133 pounds each and

that they make an allowance of 5% on the original

w^eight, due to the loss of weight in transit, on ac-

count of the moisture drying out in the transporta-

tion between Canton and America.

Mr. Lownes endeavored to state in exact dol-

lars and cents the value of the silk in question at

New York, but it is very manifest that the total

amounts, as given by him are incorrect, and that,

through inadvertence, he computed the value of the

bales of No. 1 silk at 87 cents per pound, which

he testified was the value of the No. 2 silk, and

that through like inadvertence, he computed the

value of the bales of No. 2 silk at $1.51 per pound,

which was the value of No. 1 silk. It is rather un-

fortunate that this error in computation of values

was made, but it is not of any great importance

for the reason that knowing the weights of each

grade, and the value of each grade per pound, the

total value can be computed with little difficulty.

Taking the total weight, 112,101 pounds, as
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testified to by witness Burling, and deducting there-

from the weight of the No. 2 grade, 46,613, as

testified to by witness Lownes, we have 65,488

pounds as the weight of No. 1 grade. 65,488
1'-

pounds No. 1 grade at $1.51 per pound gives $98,-

886.88 as the value of the No. 1 grade; 46,613

pounds of No. 2 grade at 87 cents per pound gives

$40,553.31 as the value of No. 2 grade. The sum

of these two items is $139,440.19. Deducting from

said sum 107^^ thereof, gives $125,496.18. It will

be noted these figures practically correspond with

the values of $95,394.25 for the No. 1 grade, and

$40,342.27 for the No. 2 grade, and the total of

$122,163.32 for both grades as found by the trial

court, and were there no other evidence, the evi-

dence above given is wholly sufficient to support

the finding. However, we believe the trial court

made its own computations based upon the above

evidence as follows:

NO. 1 SILK WASTE
500 Bales of 133 lbs. each 66,500 lbs.

Deduct 5% for normal shrinkage 3,325 lbs.

63,175 lbs.

value at $1.51 per lb. $95,394.25

NO. 2 SILK WASTE
367 Bales of 133 lbs. each 48,811 lbs.

Deduct 5% for normal shrinkage 2,449 lbs.

46,371 lbs.
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Value at $.87 per lb. $40,342.77

TOTAL SOUND VALUE $135,737.02

Deduct lO^f for loss in value had bales

been promptly shipped to New York
wet 13,573.70

$122,163.32

The above figures are the exact figures as

found by the trial court and the evidence above

noted fully supports the same.

FINDING XV

"That in addition to the bill of lading freight

the contract between the defendant and plain-

tiff relating to the transportation of said 867 bales

of wet waste silk from Tacoma, Washington, to

destination by silk or passenger train service in

refrigerator-cars required the plaintiff to pay furth-

er freight and charges amounting to $6,724.75."

Plaintiff in error excepts to all of this finding

for the reason that no evidence was introduced up-

on the trial to support the same (Assignment of

Error XXVII).

There is, in our opinion, ample evidence to sus-

tain this finding. The witness Taylor on page 81

of the printed record testifies as follows

:

"When we got back to his office I asked Mr.
Cheeney what it would cost to send that by silk

train service, and he told me that it would be $7.50
per hundred, as against $1.75 for the bill of lading
rate. $1.75, as I understand it, had been prepaid;
and I inquired regarding the cost of refrigeration
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and he told me that it would cost, approximately
$21.00 a car."

and on page 95 he testified further:

"I think, to the best of my recollection, I

think we figured on five cars."

On this basis, the freight, in addition to the

prepaid freight of $1.75 per hundred, would be

$5.75 per hundred, plus the cost of refrigeration

of $21.00 a car. The weight of 867 bales at 133

lbs. per bale was 115,311 lbs, the additional freight

on which, at the rate of $5.75 per hundred pounds,

would be $6,619.75, to which should be added the

cost of refrigeration of $105.00, making a total of

$6,724.75 of additional freight and charges.

FINDING XVI

'That as a result of the failure and refusal

of the defendant to perform its contract to transport

said 867 bales of wet waste silk from Tacoma,
Washington, to destination by silk or passenger

train service in refrigerator-cars, the plaintiff has

been damaged in the sum of $105,622.90."

To this finding plaintiff in error excepted on

the ground that there was no evidence introduced

upon the trial to prove the same (Assignment of

Error XXVIII).

The evidence referred to in support of the 12th,

13th, 14th and 15th Findings fully and completely

supports the facts in this finding, and the matter
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resolves itself purely into a question of computa-

tion.

In Finding XIV the court found that had the

wet silk been transported in accordance with the

contract, its value upon delivery at destination

iwould have been $122,163.32. From this sum

should be deducted the proceeds of the auction sale,

$14,815.67, and the additional freight for silk train

service and refrigeration charges, $6,724.75, which

leaves $100,622.90, to which last named sum should

be added the cost of drying the silk at Seattle, $5,-

000.00, giving the final result of $105,622.90.

It is very easy to see how the trial court arrived

at the figures set forth in this finding, and it is clear,

beyond dispute, that the evidence supports the fi-

gures.

FINDING XVII

"That all of said 1000 bales of waste silk were

insured against damage in transit from Hong Kong

to Providence, Rhode Island, by an open policy

issued by the Atlantic Mutual Insurance Company,

and on February 6, March 7, and March 12, 1919,

the plaintiff received from the insurance company

$102,052.96 in the aggregate ^'as a loan pending

collection of loss on 867 hales of silk waste ex steam-

er '^Canada Maru'' refund of the loan to he made



to said Atlantic Mutual Insurance Company out

of the proceeds of the collection specified^*

With respect to shipments such as involved

in this action the insurance policy contained a clause

as follows: ''It is by the assured expressly stipu-

lated in respect to land carriers that no assignment

shall be made to such carriers of claim for loss or

contribution of any kind under this policy, nor shall

the right of subrogation be abrogated or impaired

by or through any agreement intended to relieve

such carriers from duties or obligations imposed or

recognized by the common law or otherwise. (31)."

Plaintiff in error excepts to that portion of

this finding in italics upon the ground that there

was no evidence introduced upon the trial to sup-

port the same (Assignment of Error No. XXX).

In the printed record, page 661 and 662, are

found three receipts which were introduced in evi-

dence as defendant's Exhibit No. 29. These re-

ceipts are in identical form except as to dates and

amounts. The first receipt is as follows

:

''$50,000.00 February 6, 1919.

RECEIVED from Atlantic Mutual Insurance Com-

pany Fifty Thousand and 00/100 Dollars as a

loan pending collection of proceeds of loss on 867

bales silk waste ex. Str. "Canada Maru," refund

of the loan to be made to said Atlantic Mutual In-



surance Co. out of the proceeds of the collection

specified.

(Signed) American Silk Spinning Co.

Edgar A. Lounge, ,res."

The next receipt is dated March 7, 1919 and covers

a similar loan of $25,000.00, and the third receipt

is dated March 12, 1919 and covers a similar loan

of $27,052.96. The total of the three loans, as set

forth in the three receipts, is $102,052.96.

The three loan receipts speak for themselves

and amply, fully and conclusively support the por-

tion of the findings of fact as made by the court

to which plaintiff in error takes exception. The re-

ceipts were introduced in evidence by the plaintiff

in error (defendant below). So far as we are ad-

vised, there is no other evidence in the record i>er-

taining to these loans.

As heretofore stated, we do not believe the

findings of fact as actually made by the trial court

are open to review in this court. In any event,

this court will go no further than to inquire as to

whether there was any evidence to supix)rt the find-

ings of fact to which exception has been taken,

and if this court finds that there was any evidence

to support the findings, then the findings must

stand.



— Pao-e iVA

We believe we have clearly pointed out to this

court that there is evidence in the record to sus-

tain each and every finding of the court below.

GROUP V

Into this group fall Assignments of Error Nos.

XXX to XXXIV, inclusive, which assignments are

set forth on pages 31 and 32 of brief of account in

error, and are to the effect that the trial court erred

in making the conclusions of law which it did make,

and in rendering final judgment in favor of the

plaintiff against the defendant. The conclusions

of law, as made by the trial court, are as follows:

(Page 34).

1. That plaintiff is the real party in interest

and entitled to maintain this suit.

2. That the contract between Cheeney and Tay-

lor for the movement of the goods from Tacoma by

silk train in refrigerator-cars was valid and bind-

ing on the defendant and no good and sufficient rea-

son is shown for defendant's refusal to comply

therewith.

3. That plaintiff is entitled to have and re-

cover from defendant damages in the sum of $105,

622.90 with costs and disbursements properly taxed
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in this action, and that a judgment in favor of the

plaintiff and against the defendant shall be en-

tered accordingly.

As previously noted in this brief, the above

conclusions of law, as made by the trial court,

are in effect the direct opposite of the conclusions

of law which the plaintiff in error (defendant be-

low) requested the trial court to make, which re-

quests the trial court refused, and to which re-

fusal the plaintiff in error took exception and in

this court assigns as error the refusal of the trial

court to make said requested instructions (assign-

ments of error XIV, XV, and XVI. Brief of plain-

tiff in error page 24).

The conclusions which the plaintiff in error

(defendant below), as noted above, requested the

trial court to make are as follows:

(1) The plaintiff herein is not the real party

in interest, nor entitled in law to maintain this

action.

(2) The defendant is not by any act or

omission guilty of any breach whatever of the con-

tract sued on herein,

(3) The defendant is entitled to have a

judgment in its favor that the plaintiff take nothing

by its action herein.
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The conclusions of law which the trial court

did make and the judgment which it entered therein,

and the conclusions of law which the plaintiff in

error requested the trial court to make, and which

request the trial court denied, present, in our opin-

ion, the real questions in this case, which can be

reviewd by this court, and we will now proceed to

the argument of these questions.

The trial court made three conclusions of law,

each one of which presents a legal question, and

we will argue the questions in the order of the con-

clusions.

1. THE PLAINTIFF IS THE REAL PARTY IN
INTEREST AND ENTITLED TO MAIN-
TAIN THIS SUIT.

The Code of the State of Washington provides

{R. & B. J 915 Code, Sec. 179):

"Every action shall be prosecuted in the real

name of the party in interest except as is otherwise

provided by law."

By Section 180 of the same Code, it is pro-

vided :

u* * * * ^ trustee of an express trust * * * *

may sue without joining the person for whose bene-

fit the suit is prosecuted. A trustee of an express

trust, within the meaning of this section, shall be

construed to include a person with whom or in

whose name a contract is made for the benefit of

another."
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By Sec. 189 of the same Code it is provided:

"All persons interested in the cause of action

or necessary to the complete deteraiination of the

question involved shall, unless otherwise provided in

law, be joined as plaintiffs when their interest is

common with the party making the complaint, and
as defendants when their interest is adverse."

By Sec. 196 of the same Ck)de it is provided

:

''The court may determine any controversy be-

tween parties before it when it can be done without

prejudice to others or by saving their rights; but

when a complete determination can not be had with-

out the presence of other parties, the court shall

cause them to be brought in."

The trial court found that plaintiff caused the

waste silk to be shipped from China, consigned to

the order of certain New York bankers, destined to

plaintiff at Providence, Rhode Island; that said

goods were purchased by the plaintiff of the manu-

facturer in China on four months' letter of credit

from date of shipment issued by the consignee

banks, and on August 7, 1918, and prior to the ar-

rival of the goods at Tacoma, the consignee banks,

without receiving immediate payment of the pur-

chase price, endorsed and delivered the bills of

lading to the plaintiff, and plaintiff subsequently

paid the drafts which had been guaranteed by the

letters of credit issued by the consignee banks when

the same came due. (Finding of Fact VI, printed
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record page 38). No excei)tion was taken to this

finding of the trial court, hence the same stands as

the established facts in the case.

The New York bankers were not engaged in

the silk, business, nor were they buying silk on spec-

ulation. While the bills of lading named the New
York banks as consignees, still, by the bills of lading

it was recited that the goods were destined to plain-

tiff, American Silk Spinning Company, at Provi-

dence, R. I. All parties to the transaction knew

that the banks would endorse the bills of lading over

to plaintiff as soon as the bills of lading arrived in

New York. This was necessary in order that plain-

tiff might get delivery of the goods from the carrier.

It is the carrier's duty to deliver the goods only

upon the surrender of the bills of lading when the

bills of lading are what is known as '^order bills."

There were no drafts attached to the bills of lading

for the reason that acceptance and payment of the

drafts had been previously guaranteed by the letters

of credit. There was no reason why plaintiff should

pay the drafts at the time the bills of lading were

endorsed and delivered to plaintiff for the reason

that the drafts were not then due. Plaintiff did,

however, pay the drafts in full when the same be-

came due. It was not contemplated by any of the
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parties that the drafts should be paid before the

waste silk was delivered at destination.

It hardly seems necessary to cite cases in sup-

port of the well recognized principle of law that an

endorsement and delivery of an order bill of lading

by the consignee therein, passes the title and right

to possession of the goods to the transferee. The

matter is discussed in the case of First National

Bank vs. N. P. R. Co., 28 Wash. 439, wherein the

court states:

'Trimarily a bill of lading or receipt is not

necessary to constitute the contract. The delivery

of commodities to the common carrier, with the des-

ignation of the person and place of shipment is all

that is requisite. Custom and law fix the responsi-

bility and liability of the carrier. The presump-
tion then is that the consignee is the owner, and
without notice to the contrary, the carrier may
safely make delivery to him. It seems from an
examination of a large number of cases involving

the nature of bills of lading made by a common
carrier, that the custom very generally exists of

shippers selling or assigning such bills of lading and
receiving payment therefor, and advances upon the

same. This custom enables the shipper to receive

immediate payment from his local bank. The usage
materially aids and stimulates trade and commer-
cial transactions. It enables the small shipper or

producer to realize upon agricultural products, such

as wheat, at the most favorable market prices."

The court then quotes at length from the case

of Ratzer vs. Burlington Ry. Co., 6Q N. W. 988, and

cites a large number of other cases holding that an
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endorsement and delivery by the consignee therein

named, of an order bill of lading, transfers the title

and right of possession to the goods to the trans-

feree. In the Ratzer case above mentioned the

court says:

^'A well-established custom has grown up in

commercial circles by which such bills of lading are
treated as the symbols of title to the property in

transit, are taken as security for money advanced,
and indorsed and delivered as a transfer of the

property. This is well understood by the railroad

companies and every one else. To allow the rail-

road companies to ignore this custom would be to

destroy the custom itself. This would cause great
hardship, revolutionize business methods, and drive

all buyers and shippers of small means out of the

business, as they could no longer give ready and
available security on commodities in transit and
thereby turn their limited capital sufficiently quick-

ly and often to enable them to do much business.

This, in turn, would destroy competition, and leave

the business in the hands of a few concerns with
unlimited capital. Neither have the railroad com-
panies any right to ignore this custom. On the

contrary, it must be held that these companies have
been doing business with reference to this custom
as much as the shippers themselves and the con-

signees, banks, commission merchants, and others,

who are continually advancing money on the faith

of the security of these bills of lading."

During the time goods are in transit under a

bill of lading, the only evidence of ownership that

the owner has is the bill of lading. So-called "order

bills" are issued by the carrier for the express pur-
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pose of enabling the consignee therein to endorse

them to such persons as the consignee may order

The order bills of lading are negotiable, and

negotiation of them is contemplated by their

very nature. We are at a loss to understand

how it can be contended that one who is the holder

of an order bill of lading duly endorsed to him

by the consignee therein named, has not a sufficient

interest in the goods covered by the bill of lading

to maintain a suit arising out of the transportation

of the goods subsequent to the time he became such

holder.

In support of the contention that American

Silk Spinning Company cannot maintain this suit,

the plaintiff in error has in its brief cited the

case of

Broderick vs. Puget Soiind Light & Power
Compang, 86 Washington, 399.

In that case plaintiff's automobile had been

damaged. The casualty company which had in-

sured it ordered certain repairs made to the car

but failed to pay the repair bill. The owner of the

car, after receiving the machine fully repaired,

brought suit against the third party who caused the

damage to the car. The court held that the plain-

tiff, having been fully compensated by the full re-

pair of the machine, and not being liable for the
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bill of such repairs since she had not herself con-

tracted the bill, could not maintain an action in her

own right. The court said:

'The question presented is finally reduced to

whether a judgment obtained by the appellant in

this action would operate as a complete defense to

an action prosecuted by another person. The ap-

pellant not being the trustee of an express trust,

if she should recover a judgment, would hold the

amount recovered under a trust arising by implica-

tion of law. In such a case, the rule supported by
the authorities seems to be that if she should re-

cover a judgment, and fail to account therefor to

the person entitled thereto, her judgment would not

operate as a bar to the right of any other person

who had become subrogated to maintain a subse-

quent action."

It is clear that this case is not in point, but,

assuming for the sake of argument, that the case

is in point, we respectfully direct the attention of

the court to the case of Alaska Steamship Company

vs. Sperry Flour Company, 94 Wash. 227, 162 Pac.

26, in which it was held that it is no defense to an

action against a wrongdoer that the plaintiff was

insured against the loss by an employers' liability

policy and had recovered the amount of the loss

from the insurance company; hence the plaintiff

might maintain the action as the real party in in-

terest within the meaning of Rem. Code, Sec. 179.

From the facts in the case it appears that one



— P a ir p 72—

Egan, a longshoreman in the employ of the Steam-

ship Company, was injured while loading one of its

steamers at the dock of the Flour Company. Egan

brought suit against both the Steamship Company

and the Flour Company and judgment of dismissal

was entered as to the Flour Company, but judg-

ment was entered against the Steamship Company

in favor of Egan for approximately $5,000 dam-

ages. Later the Steamship Company began a sep-

arate action against the Flour Company to recover

the amount of the judgment it had paid in the for-

mer case, alleging Egan's injury was due to the sole

negligence of the Flour Company. By way of de-

fense the Flour Company alleged that the Steam-

ship Company carried liability insurance and that

after the Steamship Company paid the judgment in

the Egan suit, the Liability Company paid the

Steamship Company the full amount thereof, to-

gether with costs. The court said:

'The sole question raised by this appeal is

whether, under this state of facts, appellant (the
Steamship Company) is the real party in interest

within the meaning of Rem. Code Sec. 179, and
therefore entitled to prosecute this action as plain-

tiff, it being respondent's contention that, as soon
as the judgment entered against appellant was paid
by the insurance company, appellant was rendered
whole and the insurance company was subrogated
to all appellant's rights and became the real party
in interest and therefore the only one entitled to

prosecute this action. * * * Despite respondent's
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contention that this is no longer an open question
in this state by reason of the rule announced in

Broderick v. Puget Sound Traction, Light & Power
Co., 86 Wash. 399, 150 Pac. 616, we approach the
investigation thereof for the first time and un-
trammelled by former decisions. In the Broderick
case supra, the plaintiff was not the insured and
there never was any insurance paid by the insurer.

It is obvious that there could be no question of
whether the insured, upon payment of the loss

could be subrogated to the rights of the insured ; and
while there might be some language in that de-

cision which, if construed alone, might tend to sup-
port respondent's assertion, yet, when considered in

connection with the facts, which must always be the
case, this language does not support respondent's
position."

The court then cites the case of Illinois Cen.

R. Co. V. Hicklin, 115 S. W. 752, 23 L. R. A. (N. S.)

870, as follows:

"The law is well settled that a wrongdoer has

no right to the benefits of the insurance, and can-

not rely, either in full or pro tanto on the defense

that the owner of the property has been previously

paid by the insurance company. Payment to the

owner by an insurance company of the amount of

his loss does not bar the right against another orig-

inally liable for the loss."

The court also cites the case of TJie Propeller

Monticello, 17 How. 152, to the same effect.

The court also quotes at length from the

opinion of Judge Cooley in the case of Perrott v.

Shearer, 17 Mich. 48, which case seems to be a lead-
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ing case on this subject. The court in the opinion

further states:

"There is a fatal fallacy in the reasoning which
concludes that the insured is made whole upon pay-
ment of the loss to him by the insurer, in that the

premiums are not refunded to the insured so paid
by him to the insurer for the policy of insurance.

It also appears in the decision that the Steam-

ship Company was insured in a Mutual Insurance

Company and that the Steamship Company there-

fore had an actual interest because any recovery

made by the Insurance Company would inure in

part to the benefit of the policyholders of the

Mutual Insurance Company. With respect to this

feature of the case, the court said

:

''Especially do we think this rule should be
applied to the facts in this case because it appears
that appellant has an actual interest, by reason of

the nature of the insurance ; for any recovery herein

against respondent will be paid to appellant and
other members of the club pro rata in the propor-
tion that the tonnage of its boats and the contribu-

tions entered by it bear to the whole. The appel-

lant was in a measure the insurer of its own liabil-

ity."

From the foregoing it clearly appears that if

there is any inconsistency between the decisions

of our Supreme Court in the Broderick case and

the Alaska Pacific Steamship Company case, then

the decision in the former case has been modified
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or overruled by the decision in the latter case. If

either of these decisions is in point, then the lat-

ter case clearly establishes the law to be that a party

who has collected his insurance may maintain an

action as plaintiff against the party causing the

loss and that such plaintiff is ''the real party in

interest'^ within the meaning of that expression as

used in Sec. 179, Remington's Washington Code.

The case of Illinois Cent. R. Co. v. Hicklin, 115

S. W. 752, reviews all of the cases on this subject in

states having code provisions which require that

actions shall be prosecuted "by the real party in in-

terest" and announces the law to be as follows:

"The sounder view is rather that it is enough

to entitle plaintiff to maintain the action, as real

party in interest if he has the legal title to the demand
and defendants will be protected in a payment to

or recovery by him. * * * In the case at bar

the defendant did not ask that the insurance com-

pany be made a party to the action. It may be that,

as between plaintiffs and the insurance company,

the latter would be equitably entitled to the damages

that plaintiffs recovered. The fact, however, that

a third party might be entitled to the damages

as between him and plaintiffs is not sufficient to

bar the right of action by the plaintiffs.
='

As between the plaintiffs and the defendant the

former were the real parties in interest. It is

immaterial to the railroad company what may be

the equities between the plaintiffs and the insurance

company. All that it can demand is that a judg-

ment in favor of the plaintiffs will be a complete

defense to any further action for the same cause.
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In our opinion the judgment in favor of plaintiffs

is conclusive, and no action can now be maintained
against the railroad company by the insurance

company. Any right of action the insurance com-
pany may have is against the plaintiffs."

It thus appears that the plaintiff is "the real

party in interest" if a judgment in his favor will

be a bar to any action brought by any other party

against the same defendant arising out of the same

subject matter.

In this case clearly the plaintiff is the real

party in interest. From the day the bills of lading

were endorsed over and delivered to plaintiff the

title to the goods and right to possession thereof

were in plaintiff. The legal title to the goods there-

upon became vested in plaintiff. Plaintiff sub-

sequently, and prior to the institution of this suit,

paid the drafts which had been guaranteed by let-

ters of credit issued by the New York bankers.

The bankers, having been paid in full, certainly

have no interest in this case and could not main-

tain a suit against defendant. It is certain that the

Insurance Company has never been in a position

to institute a suit against defendant because it has

never paid the loss. But assume for the sake of

argument that defendant is correct in stating that

the money advanced to plaintiff by Insurance Com-

pany was a payment and not a loan, and that the

Insurance Company will receive the benefit of
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any judgment plaintiff recovers in this case, still the

judgment in this case will be conclusive on both

plaintiff and the Insurance Company and will con-

stitute a bar to any other action either of them

might institute against defendant.

The Washington Code, Sec. 196, previously

quoted, expressly provides that the court may deter-

mine any controversy between the parties before

it when it can be done without prejudice to the

rights of others, or by saving their rights, but if

other parties are necessary for a complete determi-

nation of the controversy, then the court has juris-

diction to order them to be brought in. If the

plaintiff in error (defendant below) deemed that

it was essential, necessary or proper that other

parties should be brought into the action, then it

should have made application to the court to have

such other parties brought into the action.

If the American Silk Spinning Company is

not the real party in interest, then we do not know

who is. Certainly the cargo underwriters have no

claim against the railroad company as there never

was any contract between them. The cargo under-

writers have not taken a subrogation from the Silk

Spinning Company for the reason that the cargo

underwriters have never paid any loss under the

policies of insurance and never were and are not
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now entitled to any subrogation. The New York

bankers who issued the letters of credit have no

interest in this controversy for the reason that the

Silk Spinning Company paid them in full long be-

fore this suit was ever instituted.

THE QUESTION OF OWNERSHIP.

The plaintiff in error in its brief, pages 60 to

67, presents the question of ownership of the silk

at the time the contract of carriage here sued upon

was made. They point out that at the time the bills

of lading in question were, on August 7, 1918, en-

dorsed by the New York bankers and delivered into

the possession of the American Silk Spinning Com-

pany, the goods were not paid for and that the

spinning company gave the New York bankers trust

receipts in exchange for the bills of lading.

At the conclusion of the trial, plaintiff in error

requested the trial court to make certain findings

to the effect that the bankers took from the spin-

ning company the said trust receipts, which trust

receipts provided in effect that the merchandise be-

longed to the bankers until the purchase price should

have been paid, and which purchase price was paid

when the drafts came due at some later date. (See
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plaintiff's requested findings of fact X and XI on

pages 49 and 50, printed record). The trial court re-

fused to make such findings, and the refusal of

the court to make such findings is not a matter

which may be reviewed by this court. This court

has so held in the following cases : Sayward v. Dex-

ter Norton & Co., 72 Fed. 758; Empire State Co.

V. Bunker Hill Co., 114 Fed. ; 417 ; Los Angeles Gas

Co. V. Western Gas Co., 205 Fed. 707; and the

United States Supreme Court has so held in the case

of Stanley v. Board of Supervisors, 121 U. S. 535.

The question of ownership, therefore, is not

before this court. The trial court did not make

any findings as to where the ownership of the goods

in question lay, and the matter is now before this

court in all respects as though any evidence relat-

ing to the question of ownership were entirely

stricken from the record. This court will not make

any new findings of fact at the instance or request

of either party, and the trial court did not make

any finding on the question of ownership. In fact

the trial court refused to make any such finding,

and, as stated above, its refusal in this respect is

not open to review in this court.
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This much is certain; as the trial court ex-

pressly found on the evidence fully and completely

supporting such findings, that the bankers on Aug-

ust 7, 1918 endorsed and delivered to the spinning

company the four bills of lading in question and

thereupon the spinning company became entitled

to the possession of the cargo therein described

and in the absence of any finding of fact to the

contrary, this court must and will assume that the

possession of the bills of lading in the hands of the

spinning company carried with it the title to the

goods covered thereby. The arrangements made

between Taylor, representing the spinning company,

and Cheeney, representing the railroad, concerning

the transportation of the silk in refrigerator-cars

by silk train service was made subsequent to the

time the bills of lading were delivered to the spinn-

ing company. The bills of lading were muniments

of title and it is unquestioned that the spinning

company were at all times the real parties in in-

terest. Whether they paid for the goods at the time

the bills of lading were delivered to them is im-

material. They agreed to pay for them, were liable

for the payment, and, in fact, did make the pay-

ment when it fell due. It is a most common thing

in business transactions for goods to be sold and

delivered on credit and no one would question the
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ownership of a purchaser in goods purchased by

and delivered to him on credit.

Counsel for plaintiff in error desire this court

to pass upon the provisions of a so-called trust re-

ceipt which is not in evidence and is not before this

court. The law is that this court can not and will

not consider or review such a matter.

In Volume 10, Corpus Juris, page 353, is found

a discussion of the question of the right of one hav-

ing a beneficial interest in the performance of a

contract for the carriage to maintain an action for

the loss or injury of the goods. The law is there

stated as follows:

''One who has a special property or interest

in the goods shipped, or a beneficial interest in the

performance of the contract, is entitled to main-
tain an action for their loss or injury.''

In the case of

Harrington v. King, 121 Mass. 269,

it appears that the goods in question had been de-

livered by the owner under a conditional sale con-

tract to the plaintiff. The right of the owner to

resume possession for a breach of the terms of the

sales contract had not been exercised by him at

the time of the alleged conversion of the property

in question. The possession, therefore, was in the

plaintiff. The court held:
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"The possession, therefore, was in the plain-

tiff with the consent of the owner, and was not
lost by the plaintiff when he left the goods in the

house which he last occupied in the care of his

brother. Upon the facts disclosed, the brother must
be regarded with reference to these goods, as a ser-

vant or keeper whose possession was the possession

of the plaintiff. This was enough to support this

action even if the plaintiff is only to be regarded
as a naked bailee. It is a leading principle that

bare possession constitutes sufficient title to enable

the party enjoying it to obtain a legal remedy
against a wrongdoer, and accordingly it is held

that a bailee without interest has a title arising

simply from his possession sufficient to maintain
trover against one who wrongfully invades that

•possession."

In the case of

Missouri P. R. Co. vs. Peru Co., 73 Kansas
295, 85 Pacific 408,

it is held that

"Where a consignee of goods is a commission
agent or a factor for the consignor for their sale,

he has such an interest therein as will entitle him
to maintain an action against the carrier for the

conversion of the goods or damage thereto by delay

in transportation."

In the case of

Kirkpatrick v. Kansas City Railway Co., 86
Mo. 341,

the court said:

"The controlling question in this case is the

right of plaintiff to maintain this action. On this

point we entertain no doubt. * * * Moreover,
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the plaintiffs paid the draft drawn on them and re-
ceived the bill of lading to which the draft was at-
tached, and subsequently purchased the wheat from
the owner, Slaughter, they thus became the real
parties in interest under the code. The fact that
the screenings were destroyed prior to their ab-
solute sale to the plaintiffs does not affect the prop-
er conclusion to be reached. The property of
Slaughter in the screenings still continued and was
the subject of transfer to plaintiffs and they could
maintain this action on the ground of a transfer,
if on no other."

The court says, in the case of

Wolfe V. Missouri P. R. Co., 97 Mo. 473, 11
S. W. 49:

'Tlaintiffs' right to maintain this action was
made an issue by the answer. It is naturally the

first subject of consideration. The goods in ques-

tion were billed by the iron company to plaintiffs

at East St. Louis. They received them there and
in their ov>^n firm name contracted for their deliv-

ery at Pope's switch in St. Louis to themselves.

They were acting as factors for the iron company
in the transaction, having no pecuniary interest in

the goods beyond their lien for commissions. By
our Code of Practice it is provided that every civil

action must be prosecuted in the name of the real

party in interest, with certain exceptions. Among
these is a 'trustee of an express trust,' who may
sue in his name without joining the person for whose
benefit the action is prosecuted. The statute ex-

plicity declares that 'a trustee of an express trust,

within the m.eaning of this section, shall be con-

strued to include a person with whom, or in whose

name a contract is made for the benefit of another.'

Rev. St. 1879, Sec. 3463. Plaintiff's fairly come
within this statutory definition. In this regard

the Code merely designed to preserve a right of
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action which existed by the common law of Eng-
land on such facts as here appear."

The Code of the State of Washington provides

(R & B 1915 Code Sec. 180).

u * * * ^ Trustee of an express trust * *

may sue without joining the person for whose bene-

fit the suit is prosecuted. A trustee of an express

trust within the meaning of this section shall be
construed to be a person with whom or in whose
name a contract is made for the benefit of another."

If for any reason this court should consider

the American Silk Spinning Co. is not the real party

in interest and entitled as such to maintain this

action, then clearly it may maintain the action un-

der the provisions of the Washington Code above

quoted on the theory as advanced by plaintiff in

error that it is "a trustee of an express trust."

The case of

Williamsport Hardware Co. v. Baltimore and
Ohio Railroad Co., 11 S. E. Reporter 333,

was a case brought to recover damages for loss of

and injury to parts of a shipment of machinery.

The court held:

"No rule of pleading requires an averment of

absolute ownership in actions of this character. A
consignee or bailee, if not the true owner, has a

special property in the goods sufficient to maintain

an action; anyone having a beneficial interest may
sue and recover, but the legal and reasonable pre-

sumption is that the consignee is the owner en-
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titled to accept delivery at the terminal point and
sue for failure of the carrier to deliver in good
condition."

When goods are shipped under bills of lading

consigned to a consignee therein named ''or order"

and the consignee endorses and delivers over the

•bill of lading, the endorsee immediately becomes

vested with all of the rights of the consignee. Such

was the situation in this case. When the Silk

Spinning Company received from the consignee

bankers the bills of lading duly endorsed by the

consignee bankers, the Spinning Company by vir-

tue of such endorsement thereupon immediately

became possessed of all of the rights of the con-

signee bankers in and under said bills of lading.

The court, of course, will bear in mind that the

bills of lading were so endorsed and delivered to the

Spinning Company prior to the time the goods

in question were discharged from the steamer.

The case of Atlantic Coast Line Railroad Co.

V. Partridge, 50 Southern 634, was a case brought

to recover damages for alleged negligence of the

carrier in transporting and delivering a car of

pears. The question was raised as to the right of

the plaintiff to maintain the suit. The court said

:

''Be all these matters as they may, the great

weight of authority seems to be to the effect that

a bailee has such special property in the goods that
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he may maintain an action for damage thereto

and that anyone having a special interest in the

goods may maintain the action, thus a factor, a

broker, a warehouseman, carrier or any person em-
ployed to perform a service with respect to the

goods of another with which he is intrusted for

that purpose may maintain an action for the recov-

ery of them or for any damage done them while he

has charge."

The cases supporting the right of any person

having a beneficial interest in the property to

maintain the suit are so numerous that it seems to

us the question is not open to discussion. A col-

lection of authorities may be found in Carter v.

Southern Railway Co., 36 S. E. 308, 50 L. R. A. 354.

See also Williston on Contracts, Sec. 960.

On page 64 of the Brief of plaintiff in error

the case of Northern Pacific Railway Co. v. Murray,

87 Fed. 648, is cited in support of the contention

that plaintiff can not maintain this action for the

reason that the New York bankers did not assign

to plaintiff their cause of action against the rail-

way company. In that case it was held that a cause

of action which had accrued in favor of one party

could not be prosecuted by another unless the cause

of action had been assigned to such other party.

The case is not in point, however, for the reason

that the damages which the Spinning Company

seeks to recover in this case are based upon trans-
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actions which took place after the New York bank-

ers had endorsed and delivered the bills of lading to

the Spinning Company. The cause of action herein

questioned did not accrue prior to the time the

bills of lading were so endorsed and delivered. This

is not an action to recover damages resulting from

the saturation of the silk by salt water prior to the

time the silk was discharged from the steamer.

This is an action to recover damages resulting from

a contract of carriage consummated between plain-

tiff and defendant after the silk had been discharged

from the steamer and after the bills of lading in

question had been assigned to plaintiff.

On page 65 of the brief of plaintiff in error

is cited the case of Eastern Oregon Land Co. v. De-

Chutes, 213 Fed. 897, in support of the contention

that plaintiff can not maintain this suit because it

is not the assignee of a cause of action which arose

in favor of the New York bankers. The case is not

in point. The plaintiff is not attempting to main-

tain this suit as an assignee of any cause of action

which arose in faver of the New York bankers.

The cause of action here sued upon arose subsequent

to the time the bills of lading in question had been

endorsed by the bankers and delivered to plaintiff.

It is suing to recover damages resulting from the

defendant's breach of a contract of carriage con-
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summated between plaintiff and defendant after

plaintiff became the endorsee of the bills of lad-

ing.

FEDERAL STATUTES
In all of the bills of lading in question the

goods are consigned to the order of the New York

bankers, and all of said bills of lading were endorsed

by said bankers to the plaintiff by written endorse-

ment on the bills as follows: "Please deliver to

American Silk Spinning Company or order" and

signed by the bankers.

Order bills of lading are defined by the Feder-

al Statutes as follows:

''A bill in which it is stated that the goods
are consigned or destined to the order of any per-

son named in such bill is an order bill" ( U. S. Com-
piled Stats. 1916, Sec. 8604-b).

By the Federal Statutes (U. S. Compiled Stats.

1916 Sec. 8604-nn) it is provided

"An order bill may be negotiated by the en-

dorsement of the person to whose order the goods
are deliverable by the tenor of the bill. Such en-

dorsement may be in blank or to a specified person."

The Federal Statutes further provide {U. S.

Compiled Stats. 1916 Sec. 8604-p).

"A person to whom an order bill has been duly

negotiated acquires thereby (a) such title to the

goods as the person negotiating the bill to him had
or had ability to convey to a purchaser in good faith
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for value, and also such title to the goods as the
consignee and consignor had or had power to con-

vey to a purchaser in good faith for value, and (b)
the direct obligation of the carrier to hold possession
of the goods for him according to the terms of the
bill as fully as if the carrier had contracted di-

rectly with him."

By the Carmack Amendment (U. S. Compiled

Stats 1916, Ser. 8604-a) a railroad receiving prop-

erty for transportation from a point in one state

to a point in another state and issuing a receipt

or bill of lading therefor

''Shall be liable to the lawful holder thereof for

any loss, damage or injury to such property
caused by it

** * * * >

)

These statutes all apply to the shipment here

in question, which was moving in interstate com-

merce, and clearly define the nature and character

of the bills of lading in question, the manner in

which order bills of lading shall be endorsed, the

effect of such endorsement, the title acquired by the

endorsee, and the liability of the carrier to the en-

dorsee.

BENEFIT OF INSURANCE

A considerable portion of the brief of plaintiff

in error is devoted to an argument in support of

its contention that the American Silk Spinning

Company is not the real party in interest and cannot

prosecute this action by reason of a certain clause
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in the bills of lading relating to insurance.

The trial court found (Finding of Fact VII)

that each of the bills of lading contained stipulations

of the following tenor: ''Any carrier or party

liable on account of loss of or damage to any part

of said property shall have the right of subroga-

tion for the full benefit of any insurance that may

have been effected upon or on account of said prop-

erty."

The trial court also found as a fact (Finding

of Fact XVII) that the policies of insurance issued

by the Atlantic Mutual Company on the cargo in

question contained a clause as follows: "It is by

the assured expressly stipulated in respect to land

carriers that no assignment shall be made to such

carriers of claim for loss or contribution of any

kind under this policy, nor shall the right of sub-

rogation be abrogated or impaired by or through

any agreement intended to relieve such carriers

from duties or obligations imposed or recognized

by the common law or otherwise."

The policy of insurance in question was intro-

duced in evidence and is found in the printed re-

cord at p. 654 as defendants Exhibit No. 28. The

policy contains the clause last above quoted.

The trial court found as a fact (Finding of
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Fact XVII) that the American Silk Spinning Com-

pany, on February 6th, March 7th, and March 12th,

1919, received from the Insurance Company $102,

052.96 in the aggregate ''as a loan pending col-

lection of loss on 868 bales of silk waste ex steam-

er ''Canada Maru" refund of the loan to be made to

said Atlantic Mutual Insurance Company out of

the proceeds of the collection specified. The receipts

which evidence such loans are found in the print-

ed record at p. 661, the same being defendant's

Exhibit No. 29.

Plaintiff in error asserts that these moneys so

loaned the American Silk Spinning Company by

the underwriters were not in fact loans, but were

outright and final payments made by the underwrit-

ers to the Spinning Company, in final satisfaction

of and in recognition of the underwriters' liabil-

ity under the insurance policy in question. The

Spinning Company positively denies that such is

the fact. Such was the issue as framed by the

pleadings in the case. It, therefore, becomes neces-

sary to review the transaction and the law applica-

ble to it.

The insurance policy in question was an open

policy in favor of the American Silk Spinning Com-

pany, Providence, R. I. With respect to shipments

such as the one involved in this case, the policy con-
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tained t^e clause above quoted. As heretofore

stated, the bills of lading contain the clause above

quoted. We, therefore, have a situation where the

assured in the policy of insurance has stipulated

that it will make no assignment to the carrier of

the assured's claim for loss or contribution of any-

kind under the policy, and has further stipulated

that the underwriters' right of subrogation shall

not be abrogated or impaired by any agreement

on the part of the assured intended to relieve the

carrier from its duties or obligations. Notwith-

standing such stipulations, however, the American

Silk Spinning Company has accepted from the car-

rier a bill of lading which provides that the car-

rier, if liable on account of loss or damage to the

property insured, shall, by right of subrogation

have the full benefit of any insurance the Spinning

Company may have effected on the goods described

in the bill of lading.

It is interesting to note how this situation has

developed. It is clearly the law that an underwriter

who pays an assured the amount of his loss for

goods damaged or destroyed through the fault of

another, is, by virtue of such payment, subrogated

to the rights of the assured to proceed against the

party through whose fault the loss occurred. It

therefore follows that upon receiving payment from
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the underwriter, and by virtue of such subrogation,

the assured cannot thereafter proceed against the

party through whose fault the loss occurred. This

for the simple reason that his rights to so proceed

have passed by subrogation to his underwriter.

The underwriter being so subrogated may proceed

against the party through whose fault the loss oc-

curred and so it happens that many carriers through

whose negligence goods were damaged or lost, found

themselves being sued for the amount of such dam-

age or loss, by the underwriters, who had insured

the goods, paid the owner the amount of such loss

or damage, and taken a subrogation from the owner.

The carriers, seeking a means to avoid such

suits, then began to insert in their bills of lading,

clauses similar to the provisions in the bill of lading

above quoted, to the effect that the carrier should

have the full benefit of any insurance the owner

might have placed on the merchandise lost or dam-

aged. The courts were soon called upon to con-

strue the legal effect of such provision, and the Su-

preme Courts of many of the states, and the United

States Supreme Court held such provision valid.

It therefore became necessary for the under-

writers to offset the effect of such bill of lading

provision, and this they did by inserting in their

policies provisions to the effect that the insured
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would not make any agreement with the carrier

whereby the carrier might have the benefit of any

insurance the assured might place on the goods in

transit. We have such a provision in the policy of

insurance involved in this case, and the provision is

quoted above. Courts have frequently passed upon

the legal effect of these provisions in policies of

insurance, and have sustained them as being legal.

The substance of these decisions is briefly this:

That such a provision in a policy of insurance

is a warranty and if, in the face of such a provision,

the insured makes any agreement with the carrier,

that the carrier shall have the benefit of such in-

surance, then the policy is voided and there is no

insurance.

In the case of Carstairs vs. Mechanics' & Trad-

ers' Ins. Co. 18 Fed. 473, this identical question was

passed upon in a suit brought by the owner of the

goods against the insurance company upon an open

policy of insurance on goods while in transit. The

]:>olicy stipulated that the insurance company should,

in case of loss, be subrogated to all claims against

the carrier. Certain goods covered by the policy

were destroyed in a railroad collision, having been

shipped under a bill of lading which provided

that in case of loss, by which the railroad company

incurred any liability, the railroad company should
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have the benefit of any insurance which might have

been effected on the goods. The court held that

the insured could not recover because the insured

had, by the bill of lading, defeated the right of the

insurance company to subrogate against the car-

rier, to which right the insurance company, under

its policy, was entitled. The substance of the de-

cision is contained in the last paragraph in words

as follows:

'The insurance company, being practically in

the position of a surety, {Hall v. Railroad Cos. 13
Wall. 367), and having a right to the subrogation,

and the plaintiffs having, by the terms of the bill

of lading under which they claim the goods, de-

feated that right, they cannot be allowed to recover
in this action."

In the case of Inman vs. S. C. Ry. Co., 129 U.

S. 128 (32 L. Ed. 612), this situation is quite fully

discussed. The plaintiff brought suit against the

railway company for damages to cotton which,

through fault of the carrier, was destroyed during

transit. Defence set up the clause in the bills of

lading, providing:

'The company incurring such liability shall

have the benefit of any insurance which may have

been effected upon or on account of said cotton,"

and alleged that the plaintiff had fully insured the

cotton against the risk, but that defendants had

not received the benefit of such insurance, nor had

plaintiff given or offered to give it such benefit.

The court, in passing on the matter, said:
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"If this bill of lading had contained a provision

that the railroad company would not be liable un-
less the owners should insure for its benefit, such
provision could not be sustained, for that would be
to allow the carrier to decline the discharge of its

duties and obligations as such, unless furnished
with idemnity against the consequences of failure

in such discharge. Refusal by the owners to enter
into a contract so worded would furnish no de-

fence to an action to compel the company to carry,

and submission to such a requisition would be pre-

sumed to be the result of duress of circumstances,
and not binding. * * * * By its terms the plain-

tiffs were not compelled to insure for the benefit

of the railroad company, but if they had insurance
at the time of the loss, which they could make
available to the carrier, or which, before bringing
suit against the company, they had collected, with-

out condition, then, if they had wrongfully re-

fused to allow the carrier the benefit of the in-

surance, such a counterclaim might be sustained,

but otherwise not. The policies here were all taken

out some weeks before the shipments were made,
although, of course, they did not attach until then,

and recovery upon neither of them could have been

had, except upon condition of resort over against

the carrier, any act of the owners to defeat which
0])erated to cancel the liability of the insurance.

They could not, therefore, be made available for the

benefit of the carrier. Nor have the insurance com-
panies paid the owners."

In the case of Pennsylvania R. R. Co. vs. BurVy

130 Fed. 847, this question was before the Circuit

Court of Appeals, Second Circuit. The bill of lad-

ing provided that the carrier should have the bene-

fit of an insurance effected by the shipper. The

shipper insured the goods, under a policy which
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contained a provision that in case of any agreement

between the assured and the carrier, whereby, in

case of loss for which the carrier would be liable,

the carrier should have the benefit of the insurance,

there should be no liability on the policy beyond the

amount which was not recoverable from the carrier.

The goods were damaged in shipment, and the

insurer advanced a sum to the owner, taking a re-

ceipt by which the owner agreed to prosecute his

claim against the carrier, and to refund to insurer

the amount collected. The court held that such

advance was strictly within the terms of the policy,

and did not constitute a payment of the loss where-

by the carrier could claim the benefit under the bill

of lading as a setoff in an action by the owner

against the carrier to recover the damages.

In the case of Bradley vs, Lehigh Valley R. Co.,

153 Fed. 350, this question was again before the

Circuit Court of Appeals of the Second Circuit.

The bill of lading provided that in case of loss or

damage to the goods the carrier should have the

benefit of any insurance for or on account of the

owner, and should be subrogated to its rights be-

fore any demand on account of such loss or damage

should be made by the owner against the carrier.

The shippers obtained a policy of insurance on the

goods, conditioned that it should not inure directly
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or indirectly to the benefit of any carrier by stipu-

lation in bill of lading or otherwise. The goods

having been lost by the carrier, the insurer ad-

vanced to the shippers an amount equal to the

insurance, taking a receipt reciting that it was

received

"as a loan without interest, and payable only to the

extent of any net recovery we may make from the

carriers responsible for the loss."

The court held that the provision of the bill

of lading did not obligate the shippers to insure for

the benefit of the carrier, nor, if they did insure,

to effect such insurance as would protect the carrier

;

that the shippers were free to procure such in-

surance as they wished; that the advance made by

the insurance company was not a waiver of the

conditions of its policy, and did not extinguish the

liability of the carrier, nor constitute a defense to

an action against it to recover for the loss.

The regular provisions in the bill of lading

and the insurance policy are quoted in the decision,

and the court, in reply to the contention that the

advances made by the insurance company to the

shipper constituted a payment, said:

''The appellant insists that this transaction

should be regarded as a payment of the loss, and
operated to extinguish any right of Nourse & Co.

to recover therefor. Treating the transaction as
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a payment of the loss, it did not discharge the
liability of the railroad company upon the theory
of extinguishment. Payment of an obligation of
another by a third party does not discharge it as
between the original parties, unless the paym.ent is

made and received with the intention that it shall do
so. * * * The real question is whether the trans-

action defeated the right of subrogation of the
railroad company secured by the stipulation in the
bill of lading. When the transaction took place,

the insurance policy had become void at the election

of the insurance company, because of the breach
of the warranty. Although the insurance company
was entitled to insist upon its right to treat its

contract as nugatory, it could, if it chose, waive
that right and treat the policy as a valid and ex-

isting one. By making an unconditional payment
of the loss, it would have waived the breach, in the

absence of some agreement or understanding to

the contrary between the parties to the transaction.

But the parties were at liberty to agree that the

payment should not be unconditional, or that it

should not operate as a waiver, or that it should
be regarded as a loan or as a gratuity. The re-

ceipt indicates plainly that they did not intend

the transaction to be an unconditional payment, or

regarded as a paymient of the loss in any sense.

Its form was carefully devised for that purpose. It

is industriously framed to show that the money
advanced was not advanced in payment of the loss;

and apparently to deprive the railroad company
from obtaining any benefit from the insurance, and
enable Nourse & Co., or some assignee or appointee

of theirs, to recover the loss from the railroad

company for the benefit of the insurance company.
* * * That the insurance company did not intend

to waive its right to treat the insurance as nugatory

can hardly be questioned. The struggle between
carriers and insurers to escape ultimate loss when
insured cargo ihas been damaged or destroyed

while in the custody of the carrier has resulted in



— Page ]00 —

efforts by each to cast the burden upon the other
by the insertion of astute provisions in their re-

spective contracts with the shippers or owners of
cargoes, and by availing themselves of every tech-

nical advantage to secure the benefit of their own
provisions. To infer that an insurance company
has intentionally foregone such an advantage would
be to indulge in a violent and preposterous pre-
sumption. * * * The same reasons which forbid
the enforcement of a stipulation requiring the

shipper to insure for the benefit of the carrier would
forbid the enforcement of one requiring him when
he does effect insurance to procure such as will

protect the carrier. The shipper cannot be cir-

cumscribed in his liberty to make such a contract

with the insurer as he chooses. If he sees fit to

make one which may be worthless to the carrier,

it is his right to do so.
* * *'»

The latest case on this subject is Liickenbach

vs. McCahan Sugar Refining Co., 248 U. S. 139.

In that case the provisions in the bill of lading and

in the insurance policies there involved are quoted.

The form of receipt, sigrisd by the shipper, for

moneys received as a loan advanced from the in-

surance company, is also set forth. After setting

forth the form of said receipt, the court said:

''Upon delivery of this and similar agreements,

the shipper received from the insurance companies,

promptly after the adjustment of the loss, amounts
aggregating the loss; and this libel was filed in

the name of the shipper, but for the sole benefit of

the insurers, through their proctors and counsel,

and wholly at their expense. If, and to the extent

that recovery is had, the insurers will receive pay-

ment or be reimbursed for their so-called loans to
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the shipper. If nothing is recovered from the
carrier, the shipper will retain the money received
by it without being under obligation to make any
repayment of the amounts advanced. In other
words, if there is no recovery here, the amounts ad-
vanced will operate as absolute payment under the
policies. * * * It is clear that if valid and en-
forced according to their terms, they accomplish the
desired purpose. They supply the shipper promptly
with money to the full extent of the indemnity or
compensation to which he is entitled on account of
the loss; and they preserve to the insurers the
claim against the carrier to which by the general
law of insurance, independently of special agree-
ment, they would become subrogated upon payment
by them of the loss. The carrier insists that the
transaction, while in terms a loan, is in substance
a payment of insurance; that to treat it is if it

were a loan, is to follow the letter of the agreement
and disregard the actual facts; and that to give it

effect as a loan is to sanction fiction and subterfuge.
But no good reason appears either for questioning
its legality or denying its effect. The shipper is

under no obligation to the carrier to take out in-

surance on the cargo; and the freight rate is the

same whether he does or does not insure. The gen-
eral law does not give the carrier, upon payment
of the shipper's claim, a right by subrogation against
the insurers. The insurer has, on the other hand,
by the general law, a right of subrogation against
the carrier. * * * It is essential to the per-

formance of the insurer's service, that the insured

be promptly put in funds, so that his business may
be continued without embarrassment. Unless this

is provided for, credits which are commonly issued

against drafts or notes with bills of lading attached,

would not be granted. * * * It is creditable to

the ingenuity of business men that an arrangement
should have been devised which is consonant both

with the needs of commerce and the demands of

justice."
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A discussion of this subject is also found in

Poor on Charter Parties, Sec. 75, wherein the

authorities are reviewed. It is impossible, however,

to state the situation and the law thereto pertain-

ing in clearer or more concise language than used

by the Supreme Court in the Luckenbach case.

The money received by the American Silk

Spinning Company from the Atlantic Mutual In-

surance Company was a loan. It was not received

as a payment for losses sustained by the spinning

company and insured by the policy, nor was it

paid by the insurance company with that intention

or for that purpose. The wording of the receipts

pursuant to which the money was loaned clearly

indicate that the money passed as a loan. The trial

court expressly so found that the money was re-

ceived by the spinning company as a loan. (Find-

ing of Fact XVII, Page 33-34 of record.) The re-

ceipts, which are in evidence as defendant's Exhibit

No. 29 (Printed record Page 661) constitute evi-

dence which fully supports this finding. The trial

court, having found that the moneys so advanced

constituted a loan, and there being in the record

evidence to sustain such finding, the question is not

now open to review in this court. It is not a ques-

tion of law, but a question of fact, and the trial

court has found the fact to be that the transaction
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was a loan and, as above noted, the matter is not

open to review in this court.

II.

THE CONTRACT BETWEEN CHEENEY
AND TAYLOR FOR THE MOVEMENT OF THE
GOODS FROM TACOMA BY SILK TRAIN IN

REFRIGERATOR CARS WAS VALID AND
BINDING ON THE DEFENDANT AND NO
GOOD SUFFICIENT REASON IS SHOWN FOR
DEFENDANT'S REFUSAL TO COMPLY
THEREWITH.

The above heading, the Second Conclusion

of Law as found by the trial court, is in direct

conflict with the Second Conclusion of Law which

the plaintiff in error (defendant below) requested

the trial court to make as follows: 'The defen-

dant is not by any act or omission guilty of any

breach whatever of the contract sued on herein."

The trial court found as a fact that there

was a contract of carriage made between plaintiff

and defendant (Finding of Fact IX, Printed Record

P. 30), and as we have hereinbefore noted, there

is ample evidence to sustain such finding. There-

fore the question is not one which may be reviewed

by this court. The trial court found as a conclusion

of law that the said contract was valid and binding

upon the defendant and no good sufficient reason
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is shown by the defendant's refusal to comply there-

with. It follows, as a matter of course, that the

contract referred to by the court in its Finding

of Fact and its Conclusion of Law is the contract

upon which this suit was brought.

Plaintiff in error, nevertheless, has assumed

that this court will review the question as to whether

or not, as a matter of fact, there was any contract,

and has devoted a considerable portion of its brief

to argument of the matter.

It is contended that the Railroad representative

Cheeney had no authority in fact or in law to make

a contract on behalf of the Railroad Company with

the Silk Spinning Company. Without waiving

the position, which we firmly maintain, that the

matter is not open to review in this court, we feel

that the argument presented by plaintiff in error

should be answered.

The defendant contracted to transport the wet

waste silk by silk or passenger train service in

refrigerator cars, and accepted the wet silk for

shipment. The contract consisted of the original

bills of lading as supplemented by the oral agree-

ments made between Cheeney for the Railroad Com-

pany and Taylor for the American Silk Spinning

Company. Cheeney was the defendant's representa-

tive on the dock. The trial court found as a fact

(Finding IX) that he ''was in charge of the dock
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and the movement of freight therefrom" and that he

was the ''Chief Clerk of the Freight Agent at Ta-

coma". At the time Cheeney and Taylor made the

contract, the cargo was on the dock. Cheeney saw

the cargo and knew its condition. Cheeney ordered

the refrigerator cars brought on to the dock. Cheeney

caused several of the refrigerator cars to be loaded

with the wet silk. Cheeney quoted the extra charges

to be made. Under these circumstances it cannot

be urged that Cheeney did not have authority to act

for the defendant.

San Antonio & A. P. Ry. Co. vs. Timon, 99 S.

W. 418. This was a case to recover damages to

certain cattle, caused by reason of the failure of

the railway company to furnish cars in which to

transport them, in compliance with an oral agree-

ment. The representative of the owner of the cattle

stated he told the agent of the railway that he

wanted ten or twelve cars in which to ship cattle

on June 12th, giving the number of cattle and the

point of destination, and the railway agent an-

swered: ''All right". The court said:

"That was an oral contract to furnish the cars

at a certain date. It is too well settled now^ to

require further discussion that a local agent having

the power to contract for the shipment of cattle

has also authority to agree with the shipper upon a

time at which the cars necessary for that shipment

shall be furnished. * * *"
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There can be no doubt that an agreement was

made by the agent of appellant to furnish the cars.

The court further goes on to quote with ap-

proval from an earlier leading case on the subject,

and cites a number of cases sustaining the same

principle of law, saying:

"In order to properly perform their duties

to the public it is absolutely necessary that the

agents of a railway company should have the author-
ity to contract for furnishing cars on a certain date,

especially in the shipment of cattle. It would be
absurd to hold that shippers of cattle could not

notify agents of dates on which they desired to ship

and have them agree to have the cars ready, but
that the shipper must carry his cattle to the station

and hold them until the railroad company sees

proper to furnish the cars."

In the earlier Texas case of Easton vs. Dudleyy

14 S. W. 583, the court said:

'There must be a contract as to the time when
the freight will be received, otherwise a shipper
would never know when to deliver such freight as

could be received only on the cars. Such con-

tracts are made daily, and must be made by some
one. The question is, who is to make the contract

for the company? Naturally the station agent.

He is there to represent the company, and does repre-

sent it, otherwise the shipper would be compelled to

find some general officer clothed with the necessary
power, who in most cases would be many miles

away from the station. It is the duty of the com-
pany to have some one on the ground to represent

it in this respect. It cannot be expected that the

company should have a general officer at each sta-
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tion for this purpose—^this would be oppressive,

and it would be equally oppressive upon the ship-

per to require him to make such contracts as must be
made with some general officer of the company.
* * * Such business must of necessity be trans-

acted by the company's agent, and in fact is so done
because it is a necessity. * * * Any reasonable

man would naturally suppose that a railroad agent
would have the authority almost essential in order

for him to accomplish the purposes of his agency."

Other cases to the same effect are

:

McCarty vs. Railroad Co., 15 S. W. 164;

Railway vs. Hume, 27 S. W. 110;

Railway vs. Jackson, 89 S. W. 968;

Railway vs. Irvine, 73 S. W. 540

;

Chattanooga R. R. C. vs. Thompson, 65 S. E.

285;

Clark vs. Ulster & Delaware R. R. Co., 189
N. Y. 93;

Day vs. Ulster & Delaware R. R. Co., 186

N. Y. App. Div. 601.

Missouri Pacific Ry. Co. vs. Texas & Pac,

Ry. Co., 31 Fed. 864.

Fort Worth & D. C. Ry. Co. vs. Strickland,

208 S. W. 410 (Texas Civil Court of Ap-

peals)
;

Gulf C. & S. F. Ry. Co. vs. Jackson & Ed-

wards, 89 S. W. 968 (T. C. A.);

Gulf C. & S. F. Ry. Co. vs. Irvine & Woods,

73 S. W. 540 (T. C. A.);

Gulf C. & S. F. Ry. Co. vs. Hume, 27 S. W.

110 (T. C. A.);
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Railroad Co. vs. Pratt, 22 Wall. 124

;

Harrison vs. Missouri Pacific Ry. Co, 74 Mo.
364.

Nichols vs. Oregon Short Line R. R. Co., 24
Utah 83; QQ Pacific 768;

Toledo, Wabash & Western Ry. Co. vs Rob-
erts, 71 111. 540.

The general rule is stated in Vol. 10 C. J., P.

218, as follows:

"The station agent, having charge of a railroad

company's business at a particular station, has
implied authority to contract to furnish cars at a

particular time for the shipment of goods, and the

company will be bound by such contracts, even
though in violation of the company's directions to

the agent, if the limitation of his authority is not

known to the shipper. * * * The station agent
likewise has authority to bind the carrier to fur-

nish a particular kind of cars. * * * It has even

been held that such agent has implied authority

to furnish cars for shipment to a destination beyond
the carrier's line, and that, where the shipper has

no notice to the contrary and relies on the appear-

ance of authority, the contract made with the agent

is binding on the company. A local station agent

also has authority to arrange for loading and re-

ceiving cars for transportation."

In the case of Pittsburgh vs. Racer, 37 N. E.,

380, the court said:

"The public, in dealing with the agent thus

acting within the apparent scope of his authority,

had the right to rely upon his apparent authority,

notwithstanding some unknown limitations upon it."

The defendant having accepted the goods for
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shipment under the contract, was bound to trans-

port them, and such acceptance constituted a waiver

of any right the defendant might previously have

had to refuse to contract to transport the goods.

Cheeney knew the condition of the goods at

and before the time he agreed with Taylor to trans-

port the same. It is possible the defendant might

have been justified in refusing to contract to trans-

port the goods if it had reasonable grounds to be-

lieve that the same were dangerous and unsafe for

transportation, but, have contracted to carry the

goods, after seeing them and knowing their condi-

tion, it is bound to carry out the contract. This

is a simple statement of law, and so generally un-

derstood and recognized that it is hardly necessary

to dwell upon it. It is stated briefly and tersely in

Vol. 13, C. J., p. 635, as follows:

'The general rule is that where a person by his

contract charges him.self with an obligation possi-

ble to be performed, he must perform it, unless

its performance is rendered impossible by the act

of God, by the law, or by the other party, it being

the rule that in case the party desires to be

excused from performance in the event of con-

tingencies arising, it is his duty to provide therefor

in his contract. Hence performance is not excused

by subsequent inability to perform, by unforeseen

difficulties, by unusual or unexpected expense, by

danger, by inevitable accident, by the breaking of

machinery, by strikes, by sickness, by weather con-

ditions, by financial stringency, or by stagnation



— Vn ere 110 —

of business. Nor is performance excused by the

fact that the contract turns out to be hard and im-
provident, or even foolish, or less profitable, or un-

expectedly burdensome."

Many cases are cited sustaining the text.

In Hutchinson on Carriers (3d Ed.), sec. 151,

the law is clearly stated as follows

:

''Although, however the carrier may in these
cases refuse to accept the goods, if he take them into

his possession for the purpose of carriage, without
insisting upon his right to refuse them, he will be
considered as waiving it, and consenting to accept
the goods upon the usual terms as to liability, and
will become responsible as an insurer as in other

cases, but to impose upon him such extraordinary
liability for goods which, from the nature of his

business, he was not bound to carry, or which were
in an unfit condition to be carried or which for any
reason it would be unfair to require him to carry,

an actual acceptance for the purpose of the carriage

must be shown; and it will not be done where the

delivery is merely constructive."

There can be no question that all of the goods

in question were delivered into the possession of

the defendant. The defendant owned the dock

on which the goods were discharged, and the de-

fendant received the goods from the steamer and

piled them on its dock. They came into the posses-

sion of the defendant under the through bills of

lading above mentioned. It is not a question, there-

fore, of constructive delivery, for all of the goods

in question were actually delivered to the defendant.

The question is whether or not the defendant ac-
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cepted the goods. We think the proof is uncontra-

dicted that the defendant did accept the goods,

with full knowledge of their then condition, and after

the making of the contract between Cheeney and

Taylor. Not only did the defendant accept the

goods, but, in pursuance of the contract, it actually

ordered the refrigerator cars in which to transport

them, and actually loaded approximately one-half

of the goods in the cars. It would be hard to im-

agine a situation which more clearly than this shows

not only an intention to accept, but an actual ac-

ceptance.

In the case of Eastern Ry, Co. vs. Littlefield,

237 U. S. 140, it appears the plaintiff ordered cars

for a shipment of cattle, and the railroad accepted

the order. The plaintiff brought the cattle to the

station. The cars were not ready, and the court

held the railroad company liable for the damages

to the cattle, resulting from the failure to furnish

cars and transport the same, saying:

''Where, without fault on its part, the carrier

is unable to perform a service due and demanded,
it must promptly notify the shipper of its inability,

otherwise the reception of the goods without such

notice will estop the carrier from setting up what
would otherwise have been a sufficient excuse for

refusing to accept the goods or for delay in ship-

ment after they had been received."

In the case of Hannibal R. R. Co. vs. Sivift,
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12 Wall. 262, the plaintiff placed his baggage in a

baggage car, in which car was also loaded ammuni-

tion belonging to troops traveling on the same train.

The ammunition exploded, and the plaintiff's bag-

gage was burned. The defendant railroad company

claimed that there was fighting in the territory

through which the railroad operated, and for that

reason it would have been justified in refusing the

plaintiff transportation. Hence it should not be

liable for the loss to the baggage. The court said:

"If at any time reasonable ground existed for

refusing to receive and carry passengers applying
for transportation and their baggage and other

property, the company was bound to insist upon
such ground if desirous of avoiding responsibility.

If not thus insisting, it received the passengers
and their baggage and other property, its liability

was the same as though no ground for refusal had
ever existed. * * * It is enough to fasten a liability

upon the company that it did not insist upon these

reasons and withhold the transportation, but, on the

contrary, undertook the carriage of men and prop-

erty without being subjected to any compulsion
or coercion in the matter."

In the case of Pearson vs. Duane, 4 Wall. 605, it

appears that plaintiff had been banished from San

Francisco by a Vigilance Committee under pain of

death if he returned. In Mexico he boarded defend-

ant's steamer, which was bound for San Francisco,

and tendered the fare. The master, learning all the

facts, transferred him in mid-ocean to a steamer

returning to Mexico. The Court held that the
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master, having undertaken to carry the plaintiff,

and having raised no objection at the time he came

aboard, could not thereafter justify his failure to

carry out the contract of transportation, although

the facts of the case mitigated the damages.

The court said:

''If there are reasonable objections to a pro-
posed passenger the carrier is not required to take
him * * * but this refusal should have preceded the
sailing of the ship. After the ship had got to sea
it vi^as too late to take exceptions to the character
of a passenger or to his peculiar position."

In the case of Fort Worth, etc. R. R. Co. vs.

Strickland, 208 S. W. 410, it appears the plaintiff

gave an order to the railroad agent for a car to be

furnished for the shipment of poultry. The agent re-

ceived the order, but through some difficulties in

getting the car, it was not actually furnished until

eighteen days after the specified date. It was

contended that the order for the car was irregularly

placed. The court said:

''A railroad carrier that accepts for transpor-

tation goods of a perishable nature, which require

cars and equipment of a peculiar kind, undertakes,

in the absence of some fact changing the nature of

the undertaking, that it has such cars and equip-

ment and that it will properly use them in the trans-

portation of such property."

The judgment was for plaintiff.
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The case of Beard & Sons vs. Illinois Central

Ry. Co., 79 la. 518, was an action against a connect-

ing carrier for damage to butter. The initial car-

rier shipped the butter in refrigerator-cars. It was

transferred to the first connecting carrier, which

placed it in an ordinary car for a short haul, and

then turned the shipment over to the defendant,

which received the cars and transported them as

they were, in consequence of which the butter

spoiled. The court said:

'* We may here assume that defendant will be

excused from using refrigerator cars. But it is

shown that the butter could have been carried safely

by the use of ice in the box cars. It was defend-

ant's duty to use it. But having accepted the butter

for transportation, the defendant cannot escape

liability for not safely transporting it on the ground

that it did not have cars sufficient for that purpose."

The law on this subject is also clearly and

briefly stated in Moore, on the Law of Carriers, at

page 131, as follows:

''Generally, it may be said that if a common
carrier has reasonable grounds for not receiving

goods offered to it for transportation, it may do so;

but if it once receives them, it will be considered as

waiving its right to refuse them and as accepting

them in the usual way, and becomes an insurer and

subject to all liabilities of a common carrier, in the

absence of special limitation of its liability in the

contract of carriage."
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And in VanZile on Bailments and Carriers, the

law is stated as follows:

"But should the carrier accept the goods for
transportation in cases where he might properly
have refused to receive them, he will be held to have
waived his reasonable and legal excuse for not
receiving them, and thus becomes liable for any
loss of or injury to the property, the same as in case
of other goods; in other words, he will be held to

have waived his special exemption from liability."

Defendant has failed to show or prove any legal

excuse for its failure to perform the contract.

During the trial defendant introduced in evi-

dence a pamphlet containing certain Interstate

Commerce Commission Regulations relating to the

transportation of explosives and other dangerous

articles by freight and express. This pamphlet

was published July 15, 1918, and the regulations

therein contained respecting the particular matters

hereinafter mentioned, were to become effective on

September 1, 1918. The pamphlet in question was

introduced in evidence as defendant's ''Exhibit No.

25" and it is stipulated in printed record (P. 493)

that the rules contained in the pamphlet did not

'become effective until September 1, 1918. There

is also evidence in the case defendant's "Exhibit

No. 25-A" which are the rules and regulations

relating to the transportation of certain commodities

in force under the orders of the Interstate Commerce
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Commission of date October 1, 1914, being Rules

1801, 1803 and 1838, as set forth in said pamphlet,

''Exhibit No. 25-A". These are the rules which

were in effect at the time. It is contended that the

contract of carriage in question is void and illegal

because the same, in some manner not clearly

pointed out, conflicts with certain of the above noted

rules of the Interstate Commerce Commission in

effect at that time.

The trial court found as a fact (Find XI,

Printed Record P. 31) that the contract '* was not

prohibited by any regulation of the Interstate Com-

merce Commission" and such finding is not open

to review in this court.

Much was said by plaintiff in error (defendant

below) during the trial of the case, and much is

said in their brief in this court concerning the

effect of these provisions of the rules of the Inter-

state Commerce Commission upon the contract of

carriage in question. Nowhere, however, has plain-

tiff in error pointed out any rule of the Interstate

Commerce Commission in effect at the time which

rendered void or illegal this contract of carriage.

The court's attention was particularly called

to Sec. 1800, which states that for transportation

purposes, dangerous articles other than explosives

are divided into the following groups:
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(1) Forbidden articles.

(2) Acceptable articles.

Section 1801 then proceeds to enumerate cer-

tain forbidden articles, amongst which we find:

(d) ''Rags or cotton waste oily with more
than five per cent of vegetable or animal oil, or wet
rags, or wet textile waste, or wet paper stock."

This particular portion of the regulations was

called to the attention of Dr. Arthur D. Little, a

witness for plaintiff, at the time his deposition was

taken on January 7, 1921. It is not necessary

to quote from his deposition to show his education,

experience and general knowledge in matters per-

taining to the textile industry, and particularly

to the chemical side of the industry. Suffice it to

say that no witness has been produced who is

possessed of a greater experience in and knowledge

of the chemistry of the textile industry.

In his deposition, at Rec. p. 204, it appears the

regulation above quoted was read to him, and he

was asked the question as to whether or not Canton

steam silk waste could properly or reasonably be

qualified under any of the words used in the

quoted regulation. In reply he stated:

''It is certainly not to be qualified as rags or

cotton waste oily with more than five per cent of

vegetable or animal oil, since the Canton steam
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silk waste contains practicall}' no oil, and has, more-
over, not been processed in any such sense as rags
or cotton waste. Neither can it be classed as wet
rags or wet paper stock, nor as wet textile waste,
for the reason, in the latter case, that it bears the
same relation to cotton or other textile waste of
that raw cotton or cotton linters does to the waste of
the textile mills. It is in fact, although called a
waste, a valuable and well recognized raw material
for an important manufacture."

In describing cotton linters he states:

'*In the operation of ginning cotton there is

left behind a certain proportion of shorter fiber,

which, when separated from the seed, is known as
linters."

He defined Canton steam silk waste as follows:

''Canton steam silk waste is the product of the

initial treatment of the cocoons in China, and con-

sists of pieces of cocoons or material which otherwise
cannot be drawn off into the filature."

He further states that Canton steam silk waste

bears the same relation to raw silk as cotton linters

bears to raw cotton. That silk waste contains the

shorter fibers produced from the cocoon, and that

it contains generally the same chemical materials as

raw silk, and that it is the same material chemically.

It seems almost ridiculous to speak of Canton

silk waste as being "textile waste". Textile waste

is commonly known to be waste, or practically worth-

less scraps, sweepings and other useless or worth-

less remnants which accumulate in the process of
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the manufacture of fabrics in the mills. Canton

steam silk waste is not a worthless by-product,

but a very valuable raw material. It does not ac-

cumulate during the process of the manufacture of

silk fabrics in the mills. It is raw material. Na-

turally, silk in its raw state, is divided into classes

or grades, the same as wheat or logs or other well

known commodities. The mere fact that the word

*Vaste" is used in the name ''Canton steam silk

waste", does not mean that the material is a "Tex-

tile Waste". No one would think of calling No. 2

grade wheat or logs worthless, nor would any one

call No. 2 grade wheat "Waste Wheat" or "Wheat

Waste".

It seems useless to prolong this discussion, as

no witness has attempted to classify Canton steam

silk waste of the kind and character involved in

this suit, as "Textile waste".

Even though it were textile waste, the Inter-

state Commerce Commission Regulations in effect

at the time did not prohibit its being shipped in

its then wet condition.

Defendant seeks to excuse itself for failure

to perform its contract to transport the silk in

refrigerator cars, silk train service, because it be-

lieved there was danger of spontaneous combustion.

This is no excuse at all. If it had any such be-
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lief, or even reasonable grounds to entertain such

a belief, it should have stood its ground and de-

clined to contract to transport the materials and to

receive and accept them for transportation. Hav-

ing agreed to transport the goods with knowledge

of their then condition, and having actually accepted

the goods pursuant to such contract, it waived

any right it might previously have had to decline

to transport the goods for the reason it believed

them liable to spontaneously combust.

Having contracted to transport the goods and

having accepted them for transportation, it was

bound to perform its contract. It cannot then offer

the excuse that it believed there might be some

danger from spontaneous combustion.

The question of whether there was any danger

from spontaneous combustion is not open to review

in this court. The trial court in its Finding of

Fact XI (Printed Record P. 31) found ''that at the

time said 867 wet bales were accepted for shipment,

as aforesaid, and at all times thereafter, the same

were properly packed and in condition for safe

transportation by defendant from Tacoma to destin-

ation by silk or passenger train service in re-

frigerator cars." There was ample evidence to

sustain such finding. It is, therefore, an established
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fact of the case and is not open to review in this

court.

The facts in the case of Spokane Valley Union

vs, Spokane R. R. Co., 103 Wash. 587 (175 Pac.

184), are somewhat simlar to the facts involved in

this case.

In the Spokane case the railroad company was

held liable because, after a car which it furnished

the shipper, was loaded by the shipper with apples,

it refused to transport the fruit, because it thought

the fruit was frost-bitten. The court said:

''It is apparent from this statement of the

facts that after the apples were loaded on the car
which was furnished by the appellant to the respond-
ent, under Option No. 2, a dispute arose between the

shipper and the agent of the carrier as to whether
or not the apples had been frost-bitten. The carrier

contended that the apples had been frost-bitten,

and the shipper contended that they had not been
frost-bitten. * * * The carrier refused to carry
the apples. * * * The shipper thereupon offered to

indemnify the appellant and its connecting carrier

against any claim that might be set up against

either by reason of any frost damage prior to the

loading of the fruit. This offer was declined and the

fruit was not shipped. The appellant argues that

it had the right to make reasonable rules and regu-

lations with reference to the carriages of fruit;

that, when its inspectors found that part of the fruit

had been frost-bitten, it had a right to have this

notation made upon the bill of lading. If we may
assume that, appellant could refuse to ship the

fruit without a statement of its true condition. The
claim that a part of the fruit was frost-bitten was
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disputed by the shipper, which offered to indemnify
the carrier against any claim for damage on that

account. Under these circumstances, we think it was
the duty of the carrier to accept the fruit and to

carry it as requested by the respondent. The ap-

pellant is a common carrier of freight. It was
bound to take all freight which was offered."

3. PLAINTIFF IS ENTITLED TO HAVE
AND RECOVER FROM DEFENDANT DAM-

AGES IN THE SUM OF 3105,622.90 WITH
COSTS TAXED IN THIS ACTION, AND THAT
A JUDGMENT IN FAVOR OF THE PLAINTIFF

AND AGAINST THE DEFENDANT SHALL BE

ENTERED ACCORDINGLY.

The above is the third conclusion of law as

made by the trial court (see printed record pp. 44-

45). The making of such finding by the trial court

is objected to by plaintiff in error as its assignment

of error No. XXXII (see brief of plaintiff in

error p. 32).

The plaintiff in error requested the court to

make the following conclusion of law

:

"The defendant is entitled to have a judgment
in its favor that the plaintiff take nothing by its

action herein,"

which conclusion of law the trial court refused to

make, and to such refusal the defendant excepted

and now assigns as error (assignment of error

XVI, brief of plaintiff in error, p. 24).
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It is manifest if the trial court was correct

in making its conclusions of law Numbered 1 and 2,

which are briefly to the effect that plaintiff is the

real party in interest and entitled to maintain

this suit, that the contract sued upon is valid and

binding and no good and sufficient reason is shown

from defendant's refusal to comply therewith, that

the third conclusion of law as made by the trial

court to the effect that the plaintiff is entitled to

have and recover judgment from the defendant

must stand, and it is not necessary to present any

argument upon the matter.

WHEREFORE, having, as we believe, satis-

factorily shown to this court that all of the findings

of fact as made by the trial court were supported

'by competent evidence, and that the conclusions of

law as made by the trial court should stand, and

that the judgment in favor of plaintiff against de-

fendant was properly entered, we respectfully urge

that the judgment of the trial court should be

affirmed.

Richard A. Ballinger,

Alfred Battle,

R. a. Hulbert,

Bruce C. Shorts,

J. M. Richardson Lyeth,

Attorneys for Defendant in Error.
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A considerable part of the argument contained in

the brief on behalf of the defendant in error is

devoted to an effort to restrict the review of this

case by this Court on technical grounds. The real

contention of the defendant in error being that this

Court is concluded by the findings of fact made by

the Trial Court. All of the brief, extending from

page 6 to page 16 thereof, amounts to a mere discus-

sion of what may l)e reviewed by this Court. To

all this it is a sufficient reply to say that, by its

decision rendered in the case of Societe Nouvelle

DArniement vs. Barnaby, 246 Fed. 68, this Court

has saved the right to review judgments based on

special findings that are not supported by competent

evidence. That decision of this Court being a suffi-

cient and complete answer to all that is contained

in that portion of the brief referred to.

In a further attempt to confine the review of this

case within narrow limits, it is claimed that the

assignments of error not specifically referred to in

the argimient on our side may be excluded from

consideration as having been abandoned. In reply

we merely assert that our effort to make a compre-

hensive argument of all material questions in the

case without being tedious cannot be fairly con-

strued as an abandonment of any question that is

materinl. The assignments of error are specific

and touch all the details of the case, and are suffi-

cient to preclude any snap judgment beinsr taken

against us on the pretense that a particular point

has not been saved bv beins: assioned as error.



That our position may be clear, a short answer to

our adversaries' contentions respecting each of the

Court's findings to which exception has been taken

will now be given:

Exception No. XYII, referring to the Court's

finding No. Ill, our exception being to the finding

of the Court that 500 bales of damaged silk w^aste

were of the quality known as No. 1 Canton Steam

Silk Waste. To meet this exception the brief quotes

testimony, and all of the testimony to be found in

the record relating to the numbers respectively of

Number 1 and Number 2 qualities of silk waste.

This is found in the deposition of Edward W.
Lownes, who, by his own testimony and other testi-

mony, is shown affirmatively to have been incom-

petent to give the testimony quoted because he did

not have knowledge on the subject. In answer to

a question whether he had opened any bales to test

them Mr. Lownes gave the following answer:

"It didn't come in bales. Came in a large

matted mass like manure, smelled very strong

and I didn't want to handle it very much
myself." (Rec, p. 134.)

Charles E. Burling, a witness for the defendant

in error, testified that he was the auctioneer who

sold the damaged goods at auction, and his testi-

mony is as follows:

"Q. What was the physical condition of the

silk? A. In very bad shape, wet, tangled—it

was assumed that there are 867 bales, but no



mortal man could tell whether there were
8,000 or 800—I will modify that ; no mortal man
could possibly testify how many there were.

Q. The bales were broken ? A. All broken the
worst, almost, I ever saw, and we had to get
some outside help, our men would not handle
it, absolutely refused because of the odor and
the difficulty. The condition was so bad that
it would take 2, 3 or 4 men 15 minutes to half
an hour to unwind a long skein, pull it out,

otherwise you would have to cut it; it was so
badly tangled that I had great difficulty in

handling it and then the odor drove away most
of the buyers as well as the laborers."

Finding No. VIII: The exception taken is on

grounds similar to the preceding, our contention

being that there w^as no competent evidence by a

witness who knew the facts to prove the number of

bales of each of the 2 grades.

To meet our exception to finding nmnbered IX,

the testimony of witnesses Taylor and Alleman are

quoted, and in the brief it is said:

*'The Trial Court having carefulh^ examined
the evidence, prepared this finding and ex-

pressed it in its own language. A careful com-
parison of the words of the finding with the

testimony of several witnesses in support of it

will show" that the finding is practically a re-

iteration of the exact words of the witnesses

whose evidence supports it."

It is true that this finding is more in the nature

of a recital of some testimony than a declaration

of a fact, but instead of being an exact recitation it

varies, words are interpolated by the Court which

are not in the testimony and statements contained

in the testimony are not in the Court's recital, and



in those discrepancies are to be found error preju-

dicial to the plaintiff in error of sufficient gravity

to require a reversal of the judgment. Displaying

those errors we place finding No. IX in a parallel

column with the testimony of Mr. Taylor.



IX.

That the 133 bales of waste silk which had not been wet

with salt water were in due course transported by defendant

to destination.

That the remaining 867 bales which had been wet with salt

water were discharged on the dock which dock belonged to the

Chicago, Milwaukee & St. Paul Railway Company, and was

then being maintained and operated by defendant as a part

of said railway system.

That after the vessel had commenced discharging the wet

silk, Mr. Taylor, the representative of the underwriters and

owners thereof, called on Mr. Cheeney, the chief clerk of the

freight a^ent at Taeoma, and who was in charge of the dock

and the movement of freight therefrom, and told Mr. Cheeney

that he was verv anxious to have quick dispatch of the wet

silk, and that it was important that it should go forward in

its wet condition. Cheeney and Taylor looked at the silk as

it was being discharged from the vessel and placed on the

dock, and Taylor requested that it be forwarded by silk train

service in refrigerator-cars, and Cheeney agreed to so forward

it, stating that the cost of such service would be $7.50 per

hundred pounds as against the bill of lading freight of $1.75

per hundred, and that there would be an additional charge

for refrigeration of approximately $21.00 per car to pay, all

of which Taylor agreed to. On August 14th, Taylor again

called on Cheeney to see how tlie matter was progressing, and

he and Cheeney again examined the silk, and Taylor was told

by Cheeney that the cars had been ordered and would be

brought in shortly, and thereafter the cars were brought in,

and approximately one-half of the wet silk bales were loaded

on two or more refrigerator-cars for shipment.
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TEBTIMONY OF FRANK G. TAYLOR.
"A. I asked Mr. Cheney if it would be possible to forward the silk by silk train

^emce and he said that it would. I asked him if it could go in refrigerator-cars and

!l''i? A '*
'"''l'^-

^^^'" *^^* ^' *"^^"'^ generally, possibly, for a few minutes and
then Mr. Cheney and I walked down to the end of the wharf. The silk was coming outof the ship at that time and was piled between the two warehouses, between No. 1 and
No. 2. By pihng, I do not mean to say that one bale was on the top of the other It
was standing on end. We looked over the silk and looked over some of the other cargo

,

that was coming out, and then walked back to the office-to his office. When we got back
i

to his office I asked Mr. Cheney what it would cost to send that by silk train sen-ice, and he
told me that it would be $7.50 per hundred, as against $1.75 for the bill of lading rate.

"Q. $1.75 had b^en prepaid? A. $1.75, as I understand it, had been prepaid; and I
inquired regarding the cost of refrigeration, and he told me that it woulcf (73) cost,
approximately, $21.00 a ear—the icing. I discussed with Mr. Cheney the importance of
keeping the cargo wet while it was on the wharf and en route, and it was arranged to
have a man go there and hose it down, and that was done, and I left Mr. Cheney then
and I went back to Seattle. * * * A. I went over to Tacoma on the 14th. I went
over there that day to see just how things were getting along, and everything was all

right; progressing. Mr. Cheney told me that the cars had been ordered to be brought in
shortly. I went down and looked at the silk with Mr. Cheney, and some of the bales, the
heat had gone out of the bales entirely; others were still warm; and I went back to
Seattle again. * * * A. I went over on the 16th, figuring that I would find the cars
loaded and ready to go out. I went and called on Mr. Cheney and was told that Mr.
Wilkinson, whom I understood to be the assistant freight agent of the Milwaukee road in
Chicago, had been there on the previous day and I don't know whether he stopped the
loading of the cars, but he said that they could (74) not go forward. * * * A. The
assistant claim agent, yes. I was very much surprised and expressed myself to Mr. Cheney
that way, who told me that he could do nothing, and suggested that I see Mr. Alleman.
* * * A. Yes; I went to see Mr. Alleman and Mr. Alleman told me that the only one
that could overrule Mr. WilJcinson was Mr. H. B. Earling, the vice-president of the road
in Seattle. * * * A. I went in to see Mr. Barkley and went over the whole situation
With him; teUing him how I had gone over to Tacoma—that I was one of the first ones to
get there and we had been promised prompt dispatch, and the importance of getting this
Bilk east as promptly as it possibly could get there, and told Mr. Ba/rkley time we wovM
he willing to pay the expenses of one man, or two men, to accompamy that shipment east

for the pwpose of keeping it wetted down, and inspecting it at the stations, if necessary,
and for idng, to see that it was properly iced. I told him that we would also be willing

to give the railroad company an undertaking to hold it harmless for any further damage
that might occur to the silk waste by reason of its having been forwarded in its present
condition. Mr. Barkley told me that he would communicate with Mr. Earling. I told
him also that if he would telephone over to Tacoma I was very sure that Tacoma would
confirm what I said as to the heat diminishing in the bales.

"In a few minutes Mr. Barkley left me, excused himself and went out of the office,

and I was there at that time, possibly fifteen minutes, when he came back and I asked
him if he had telephoned over to Tacoma, and he said that he had and that they con-
firmed what I said regarding the diminishing of the heat in the bales; and I left Mr.
Barkley then, waiting for him to report to me after he had heard from Mr. Earling.

"That was on the 17th. On the 19th I called on Mr. Barkley again. He had heard
nothing from Mr. Earling. On the 20th I called on Mr. Barkley—he had heard nothing
then.

"On the 21st I called on Mr. Barkley, and he told me that (7(5) the road had decided
to forward this freight—to forward the waste; and on the 22d

—

"Q. (Interposing.) This was the day following?

"A. The day following, I went over to Tacoma again and saw Mr. Cheney and arranged
for the forwarding of the silk in the manner that we had previously arranged."
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To sustain the findings in paragi-aphs X and XI,

evidence is cited that falls far short of proof of

what those paragraphs are intended to affiim. The

vitals of the case are contained in those paragraphs

and unless they are entirely true the judgment must

be reversed and the case dismissed.

Error mingled with truth in a single proposition

or statement of fact taints it so that the whole must

be regarded as being entirely false. The evidence

cited to sustain those two paragi*aphs is limited to

proof of the fact that bales of the wet silk were

loaded on cars and unloaded again. But instead of

these simple facts the findings are compound state-

ments of matter affecting the ultimate conclusion

which is entirely untrue. Those two paragraphs

need to be analyzed. Paragraph X begins with the

statement 'Hhat thus contracting for and accepting

all of said 867 bales of wet waste silk for transpor-

tation as aforesaid/' and it concludes \\ith the

words "all contrary to the tenns and requirements

of the aforesaid contract of carriage." Finding XI
begins with the statement ''that at the time said 867

wet bales were accepted for shipment as aforesaid

and at all times thereafter, the same were properly

packed and in condition for safe transportation by

defendant from Tacoma to destination by silk or

passenger train service in refrigerator-cars, and

such transportation was not prohibited hy any regu-

lation of the Interstate Commerce Commission.'*

Both these findings are predicated upon false

premises by the apparent reference thereto of some-



thing antecedent as being a contract or agreement;

they falsely assume that the conversations between

the witness Taylor and Cheney constituted a con-

summated agreement or contract. That assump-

tion is not warranted for the reasons hereinbefore

shown; and further, because the terms and effect of

the assumed agreement are undiscoverable. The

finding XI says that the goods were properly

packed and in safe condition for transportation:

How? That is by silk or passenger train service.

The disjunctive "or" leaves the assumed agreement

indefinite and uncertain. Furthermore, the method

of transportation by passenger or silk train service

is a matter that is indefinite and uncertain, the find-

ing is merely suggestive of an unwarranted assump-

tion that the transportation business of railroads is

so conducted that merchandise may be carried in

carload lots by passenger trains, or that "silk train

service" is a phrase which in and of itself defines a

particular method of transportation. If the agree-

ment was for transportation by a passenger train

the Court must visualize the extraordinary condi-

tion of a passenger train being subjected to the bur-

den of hauling a number of freight-cars loaded with

damaged goods requiring for the preservation

thereof periodical stoppages for wetting, that is, by

drenching the bales, so disorganizing the passenger

service that those having tickets entitling them to a

continuous journey to meet their business engage-

ments would be delayed while the necessary care

was being bestowed upon the freight-cars. It must
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be kept in mind that the wet silk had to be moved

over connecting lines all the way from Tacoma to

Providence, R. I. The testimony shows that for the

necessary wetting of the damaged bales there would

be twenty stoppages between Tacoma and Chicago,

each stoppage involving a delay of four hours, or

one hour to each car; that is, it would take one

hour's time for wetting each of the four carloads,

or something over three days. See testimony of

Brown (Record, pp. 386, 387).

The e^'idence cited gives no infomiation with re-

gard to the requirements for silk train service.

(Here a slight digression for the purpose of expla-

nation is permissible. The transcontinental lines

of railway catering to Oriental commerce render

special service in the transportation of cargoes of

tea and silk brought to the coast by ocean carriers.

A tea train or a silk train furuished for quick

transit necessarily involves a heavy expense, the

amount being prohibitive except when a sufficient

number of carloads can be collected to move in one

train, not less than seven in number. (See testi-

mony of Brown, Record, p. 387.) The conditions

for this special service and the rates are covered by

the tariffs filed as required by law with the Inter-

state Commerce Commission, but they do not pro-

vide for the extraordinary attention and services

exacted in this case by Mr. Taylor in his conversa-

tions with Cheney and with Barkley.) This point

is explained in the testimony of Brownell (Record,

pp. 511 to 516). Finding XI concludes by stating



11

that the extraordinary services required under the

fictitious agreement made with Cheney was not pro-

hibited by any regulation of the Interstate Com-

merce Commission; that is a gratuitous statement

for which no purpose can be discovered unless it be

to befog the case. As a matter of fact, the regula-

tions of the Interstate Commerce Commission con-

tained in Exhibit No. 25 (Record, pp. 492, 493), do

prescribe that certain commodities, including ''tex-

tile wastes," must not be offered for shipment when

wet. That regulation had been promulgated and

was a guide and a warning to the agents of the rail-

way. But irrespective of any regulation or lack of

regulation by the Interstate Commerce Commission,

higher authority, that is to say, the interstate com-

merce law enacted by Congress in section 6, contains

the positive prohibition against all such special

agreements on the part of railway carriers for ex-

traordinary service in the transportation of mer-

chandise so that the assumed agreement, if it had

been actually consummated, and was full and ex-

plicit in all of its details, would have been unlawful

and absolutely void.

Pages 34 to 46, inclusive, of our adversary's brief,

is devoted to recitals and some quotations of testi-

mony relating to the condition of the 867 bales, all

of which instead of proving the same to have been

in normal condition and fit for transportation,

proves the contrary. By the most liberal interpre-

tation of that testimony the Court can find only ex-

pressions of opinions with regard to the fitness of
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the stuff for transportation, the effect of which is

entirely nullified by the statement on page 34 of the

brief, ''that the bales were in condition for safe

transportation from Tacoma to destination by silk

or passenger train service in refrigerator-cars/*

The converse of that proposition is that the stuff was

not in fit condition for transportation otherwise

than by special service by a silk or passenger train

in refrigerator-cars. Therefore, the 867 bales in

the condition in which they were tendered for trans-

portation were not in the good order which the bill

of lading contracts specified as essential to accept-

ance for transportation by the railway carrier.

These two findings, X and XI, are the basis for

the Court 's conclusion of law in paragraph 2 thereof

(Record, p. 44), which follows:

"That the contract between Cheney and Tay-
lor for the movement of the goods from Tacoma
by silk train in refrigerator-cars was valid and
binding on the defendant and no good sufficient

reason is shown for defendant's refusal to

comply therewith.
'

'

And that conclusion is the basis on which the

judgment of the Trial Court is rested. There is no

pretense in the pleadings, arguments of counsel or

*findings of the Court that the bill of lading contracts

were not fully performed on the part of the rail-

road carrier. Instead of that, a special contract is

set up: a contract by and between whom? Why,
a contract between Cheney and Taylor, and the

record is destitute of any scintilla of evidence tend-

ing to prove that either one of them had any au-
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thority whatever to represent or bind either party

to the record in this case. But if it were a contract

to which the plaintiff in error was a party by which

he had attempted to make a special agreement for

extraordinary services not covered by the tariffs

on file, the action wonld be without any legal founda-

tion whatever, because railroad transportation ser-

vice in the United States is regulated by an Act of

Congress that is positive and emphatic in its pro-

visions and required to be enforced with rigor. On
that subject the pronouncements of the Supreme

Court of the United States leave no ground for

courts of lesser authority to adjudicate rights other-

wise than in accordance with the rule of ''thus saith

the law."

In our opening brief some of the Supreme Court

decisions are cited on page 44, and it is a significant

circumstance, amounting to a confession of error,

that our adversary's brief makes not the slightest

reference to any of those decisions. The main pur-

pose of the Interstate Commerce Law was to elimi-

nate entirely from all transportation transactions

the vice of rebating and discriminat^^on by means

of specific contracts. Interstate Commerce Act,

section 3, provides:

"It shall be unlawful for any common carrier

subject to the provisions of this act, to make or

give any undue or unreasonable preference or

advantage to any particular person, company,

firm, corporation or locality or any particular

description of traffic in any respect whatso-

ever."
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And section 6 provides:

"1. That every common carrier subject to the
provisions of this act, shall file with the com-
mission created by this act, and print and keep
open to the public iijspection schedules showing
all the rates, fares aiid charges for transporta-
tion between different points on its o^^^l route
and between points on its own route and points
on the route of any other carrier by railroad

* *

'*7. No carrier shall engage or participate

in the transportation of passengers or property
as defined in this act unless the rates, fares and
charges upon which the same are transported
by said carrier have been filed and published
in accordance with the provisions of this act;

nor shall any carrier charge or demand or col-

lect or receive a greater or less or different com-
pensation for such transportation of passengei'S

or property, or for any service in connection

therewith; between the points named in such

tariffs than the rates, fares and charges which
are specified in the tariff filed and in effect at

.; the time."

Giving effect to this provision of law, the Su-

preme Court, in the case of Atchison etc. Railway

Co. vs. Robinson, 233 U. S., pp. 173-180, after cita-

tion of preceding decisions of the Court, said:

"We regard these cases as settling the propo-

sition that the shipper as well as the carrier is

bound to take notice of the filed tariff rates and
that so long as they remain operative they are

conclusive as to the rights of the parties, in the

absence of facts or circumstances showing an

attempt at rebating or false billing. (Great

Northern Ry. vs. O'Connor, 232 U. S. 508.)

"To give to the oral agreement upon w^hich

the suit was brought, the prevailing effect al-
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lowed in this case by the charge in the Trial
:• Court, affirmed by the Supreme Court of the

state, would be to allow a special contract to

have binding force and effect, though made in

violation of the filed schedules which were to

be equally observed by the shipper and carrier.

If oral agreements of this character can be sus-

tained, then the door is open to all manner of

special contracts, departing from the schedules

and rates tiled with the Commission."
Kansas Citv Southern Ev. Co. vs. Carl, 233

U. S. 652.

*'To maintain the supremacy of such oral

agreements would defeat the primary purposes

of the Interstate Commerce Act, so often af-

firmed in the decisions of this court, which are

to require equal treatment of all shippers and
the charging of but one rate to all, and that the

one filed as required bv the act."

(233 U. S. 172, at page 181.)

That decision of the Court denied the right of a

shipper to recover damages for breach of an oral

agreement or contract on the part of the station

agent for the transportation of a race-horse by fail-

ing to forward the animal by the train and within a

time especially agreed upon, time being the essence

of the contract and necessary to enable the animal

to participate in a race scheduled for a particular

time, there being no tariff provided for such special

service.

The case of Southern Railway Company vs. Pres-

cott, 240 U. S. 632, was an action brought to re-

cover for the loss of nine boxes of shoes which were

destroyed by fire while in the possession of the

Southern Railway Company. The boxes had been
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shipped at Petersburg, Va., by the Seaboard Air

Line Railway and connections, consigned to defend-

ant in error at Edgefield, Carolina, had arrived at

Edgefield on the line of the Southern Railway Com-

pany. The plaintiff alleged three causes of action

against the railway company (1) as common carrier,

(2) as warehouseman, and (3) for penalty because

of failure to adjust and pay the claim, after notice,

as provided by law. The plaintiff recovered a judg-

ment in the Trial Court, which the Supreme Court

reversed. The loss was caused by a fire which de-

stroyed the warehouse in which the goods were

stored. There was nothing in the circumstances to

indicate neglect on the part of the railway company.

In reversing the judgment the Court held that the

case was not covered State law but the measure of

the carrier's liability under the bill of lading in-

volved a federal question. On page 638, the Court

said:

*'It is also clear that with respect to the ser-

vice governed by the Federal statute the parties

were not at liberty to alter the terms of the ser-

vice as fixed by the filed regulations. This has
repeatedlv been held \NHth respect to rates (Tex.

& Pac. Rwv. vs. Mujxg, 202 U. S. 242 ; Kansas
Southern Railwav vs. Carl, 227 U. S. 639, 652;

Boston & Maine R. R. vs. Hooker, 233 U. S. 97,

112; Louis. & Nashville R. R. vs. Maxwell, 237

U. S. 94), and the established principle applies

equally to any stipulation attempting to alter

the provisions as fixed by the published rules re-

lating to any of the services within the purview
of the act. Chicago & Alton R. R. vs. Kirbv,
225 U. S. 155, 165; Atcheson etc. Ry. vs. Robin-
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son, 233 U. S. 173, 181. This is the plain pur-
pose of the statute in order to shut the door to

all contrivances in violation of its provisions

against preferences and discriminations. No
carrier may extend 'any privileges or facilities*

save as these have been duly specified."

The Kirby case, 225 U. S. 155, was an action in

assumpsit to recover damages for breach of a spe-

cial contract for the shipment of a carload of high-

grade horses from Springfield, Illinois, to New
York City. A verdict and judgment in favor of the

plaintiff for damages was affirmed by the Supreme

Court of Illinois, but reversed by the Supreme

Court of the United States, which held that special

contract to be invalid under the Interstate Com-

merce Act. As stated in the opinion of the court by

Mr. Justice Lurton:

The facts essential to be stated were that Kirby

was engaged in developing high-grade horses and

desired to send a carload to be sold at a public sale

to be held in New York City. Several routes were

available, and the published livestock rates for car-

load shipments were the same by each route. It

was very desirable to send them b}^ the route that

would insure their arrival in the shortest time after

delivery to the carrier. That the railroad company

had established and published their joint rates and

charges upon carload shipments of livestock to New
York was not disputed. The rates furnished de-

fendant in error were the regular published rates,

but those rates and schedules did not provide for an
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expedited service, nor for transportation by any

particular train.

The opinion states:

"The single Federal question arises upon the

validity of the contract to so carry these horses

as to deliver them at Joliet to be carried

through to New York by the Horse Special,

leaving Joliet on the 25th of January. '

'

The opinion cites the provisions of the Intei^tate

Commerce Law and then states the law applicable

to the case in view of the statutory law:

"The implied agreement of a conmion carrier

is to carry safely and deliver at destination

within a reasonable time. It is otherwise when
the action is for a breach of a contract to carry
within a particular time or make a particular

connection, or to carry hy a particular train.

The railroad company, by its contract, became
liable for the consequence of a failure to trans-

port according to its terms. Evidence of dili-

gence would not excuse. If the action had been
for the common-law carrier liability, evidence

that there had been no unreasonable delay,

would be the answer. But the company, by en-

tering into an agreement for expediting the

shipment came under a liability different and
more burdensome than would exist to a shipper
who made no special contract.

"For such a special service and higher re-

sponsibility, it might clearly exact a higher rate,

but to do so it must make and publish a rate

open to all. This was not done.

"The shipper, it is also plain, was contract-

ing for an advantage which was not extended to

all others, both in the undertaking to carry so

as to give him a particular expedited service,

and a remedy for delay not due to negligence.
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''An advantage accorded by special agree-
ment which affects the value of the service to

the shipper and its cost to the carrier should be
published in the tariffs, and for a breach of
such a contract, relief will be denied, because
its allowance without such publication is a vio-

lation of the Act. It is also illegal, because it

is an undue advantage in that it is not one open
to all others in the same situation. * * *

''The broad purpose of the Commerce Act was
to compel the establishment of reasonable rates

and their uniform application. That purpose
would be defeated if sanction be given to a spe-

cial contract by which any such advantage is

given to a particular shipper as that contracted
for by the defendant in error. To guarantee a
particular connection and transportation by a
particular train, was to give an advantage or
preference not open to all, and not provided for
in the published tariffs. The general scope and
purpose of the act is so clearly pointed in New
York N. H. & H. Railroad Companv vs. Inter-

state Commerce Com., 200 U. S. 361," 391, and in

Texas & P. Railroad Company vs. Abilene Cot-

ton Oil Co., 204 U. S. 426, as to need no reiter-

ation."

The entire XIII finding relates to the process of

drying the wet silk waste, which was undertaken

and contracted for by Mr. Taylor representing, as

he says, the underwriters and o\^Tiers. The bare

statement of the proposition that the natural and

proximate result of the drying of the bales was a

weakening of the fibre and discoloration is so con-

trary to common sense that it might be dismissed

as an absurdity. It is in fact comparable to blam-

ing a surgical operation necessary for the cure of

an aihnent as the cause of the pain-. The silk waste



20

was a commodity for use in a dry state, and the dry-

ins^ of it was a process which if not antecedent to

shipment would have been certainly necessary-

before any use could be made of it. As to its hav-

ing been done in a reasonable and proper manner,

we refer to the testimony of H. Meyer (Record,

427, 428), by which it is shown that the process of

drying was to open up the bales, a part of them at

a time, and spread the material out in the open air,

and it was frequently rained upon. Later, the pro-

cess was conducted in a room equipped as a dry

kiln.

The reasonable and most proper method of con-

ducting the process of drying was described in the

testimony of Dr. H. K, Benson (Record, pp. 505,

506), as follows:

"Q. Now. Doctor, taking into consideration

this cargo of wet silk in a saturated condition

as it came out of the hold of the ship, and if you
were required to recondition it, what would you
want done the first thing in order to recondition

it so as to ship it?

''A. Well, I think there are three methods.
The natural one would be to dry it, I think, in

a dry kiln—kilns that are prepared; and open
up the liales as much as possil)le and put them
in and keep them apart with good circulation

of air, and washing it carefully.

"Q. Are there drv kilns around this terri-

tory?
"A. Yes. The other method, I think, would

be to freeze it absolutely solid; and the third

method, I think, would be to send it in a tank
immersed."
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Referring to finding XIY, the difference between

the finding requested by the plaintiff in error as

set out in assignment of error No. X (Record,

p. 602), and the Court's finding is that our request

was for the Court to find according to the exact fig-

ures contained in the deposition of Mr. Lownes,

which is the only testimonv fixinsr the values. Mr.

LoAvnes was the President of the American Silk

Spinning Company, the plaintiff suing in the case,

and if his own testimony is not conclusive as to the

values of the silk in its undamaged condition and the

amount to be subtracted for injury resulting from

the marine disaster in which it was submerged in

salt water, then there is absolutely no evidence fix-

ing those values. The Court's finding is based, not

on evidence, but on the argument of attorneys for

the defendant in error in which they are obliged

to substitute for the testimony of their own witness

their own arbitrary conclusion as a basis for the

statement of values which they made up and which

the Court adopted. Arguing around the circle,

they say, on page 58 of their brief, that their figures

^*are the exact figures as found by the Trial Court."

On page 56 of their brief, they sa}^: ''Mr. Lownes

endeavored to state in exact dollars and cents the

value of the silk in question at New York, but it is

very manifest that the total amounts, as given by

him, are incorrect, and that through inadvertence,

lie computed the value of the bales of number one

silk at eighty-seven cents per pound, which he testi-

fied was the value of the No. 2 silk, and that through
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like inadvertence, he computed the value of the bales

of Ko. 2 silk at $1.51 per pound, which was the value

of the No. 1 silk. It is rather unfortunate that this

error in computation of values was made."

That deposition was taken several months prior

to the trial of the case, and there was ample time

for correction of any inadvertent errors so that

when the case was submitted to the Trial Court

on that evidence, there was nothing else for the

Court to do but to find accordingly, or reject the

evidence as untrue, and it would make very little

difference in the final outcome of this litigation

whether this Court shall adopt the figures given by

Mr. Lownes or cut out his deposition on the subject.

To sustain the Court's finding No. XV, there is

nothing in the case except Taylor's testimony as to

what Chene}^ told him would be the extra charges

that would be exacted for performing the special

services which Taylor required.

The Court's findmg No. XYI as to the result of

the failure of the defendant to perform its alleged

contract to transport the 867 bales in a wet con-

dition is flatly contradicted by the allegations of

the complaint, which states that the natural and
approximate result of the drying caused the delay

complained of.

Finding No. XVII : The question involved in the

exception to this finding is whether the insurer paid
the loss covered by the policy of insui'ance. The
defendant got the money as shown by the receipts

given and admissions made in various ways through-
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out the case in the pleadings, the evidence and the

arguments. There are two reasons why we deny

that that money was loaned: One is that the pay-

ment discharged the liability, and the other is that

the plaintiff did not become subject to any liability

as a borrower by being obligated to repay. The

subterfuge of a loan is altogether predicated upon

the phraseology in the receipts given, amounting

to a promise to refund out of proceeds of the col-

lection. By that arrangement, if the defendant

in error fails to collect damages in this action, the

insurer will not get a refund, and if the plaintiff in

error shall be obligated to pay on account of the

damages sued for, the defendant in error will not

be benefited.

The iniquity of this case is clear; by a maritime

disaster, merchandise in transit was damaged by

being submerged in the hold of a stranded vessel.

If the matter had ended there, there would have

been only the liability of the insurer to recompense

the owner of the goods. By the salvaging of the

goods, the insurer became the gainer to the extent

of the value of what was saved, and that is all.

But greed to profit from calamity inspired these

New York financiers to instigate this lawsuit, and

against that unholy conspiracy we invoke the power

of this Appellate Court to reverse the judgment

brought here for review.

Answering all of the arguments on the point as to

the liability of railroad carriers for damages when

they fail to perform contracts made in their behalf
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by their station-agents and the authorities oited in

the brief for the defendant in error, it is enough

to say that contracts by agents within the scope

of their apparent authority which are not tainted

with illegality are binding upon their principles.

For the failure to perform such contracts, liabilities

for damages attach ; that is a principle of law which

we have not assailed. But this is a case where

damages are claimed for breach of a carrier's con-

tract by failure to perform an alleged contract

which was never consummated between the carrier

and the defendant in error acting through any agent

having authority, or apparent authority, or pre-

tending to have authority to make it, and which, if

formally entered into by whomsoever may have as-

sumed the authority, would be void because de-

nounced by the laws enacted by CongiTss and the

decisions of Courts of highest authority in this coun-

try.

In their brief, counsel for the defendant in error

makes the vain attempt to avoid the decision of the

Supreme Court of the United States in the case of

Luckenbach vs. McCahan Sugar Refining Company,

248 U. S. 139, by quoting at length from the opinion

of Mr. Justice Brandeis.

In some respects the Luckenbach case was like

the pending case. It was a suit by a shipper against

the carrier to recover damages for injury to a cargo

in transit under a bill of lading contract containing

a clause entitling the carrier to the benefit of insur-

ance similar to the clause in the bill of lading con-
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tracts in the pending case. The Supreme Court

worked out a conclusion which in effect exonerated

the insurer from any liability under the terms of its

policy because the loss in that case was a result of

unseaworthiness of the carrying vessel, and there

being no insurance recoverable, the ship carrier was

held liable for damages caused by its negligence.

All that is said in the opinion of the Court does

not deny, nor counteract the plain declaration that

such a clause in the carrier's contract is valid, and

that if a shipper under a bill of lading containing

that provision effects insurance and is paid the full

amount of his loss, neither he nor the insurer can

recover against the carrier.

Respectfully submitted,

GEO. W, KORTE,
C. H. HANFORD,

Attorneys for Plaintiff in Error.

LIST OF ADDITIONAL AUTHORITIES.

On the point that Cheney had no authority to

make a contract for transportation of merchandise

by a passenger train:

Elkins vs. Boston Ry. Co., 23> N. H. 275;
St. Louis, Iron Mountain & So. Ry. Co. vs.

Knight, 122 U. S. 79.

On the point that where a complaint states a

cause of action based on ownership, evidence of an

equitable interest only will not support the action

:

Stout vs. McPheeters, 84 Ind. 585; Hunt vs.

Campbell, 83 Ind. 48; Groves vs. Mark, 32
Ind. 319; Rowe vs. Beckett, 30 Ind. 154.
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Where the gist of the action is the fact that prop-

erty owned or possessed by the plaintiff has been in-

jured, an allegation of the plaintiff's ownership or

possession is material and failure to prove such alle-

gation constitutes a fatal variance:

Eaymond vs. Parisho, 70 Ind. 256.

On the law as to importation of merchandise pur-

chased on letters of credit and trust receipts given

in exchange for bills of lading, the following cases

are in point:

In re Coe, 169 Fed. Rep. 1002, opinion by
Judge Holt.

A firm of importing merchants paid for a ship-

ment of ostrich feathers by a di-aft on a bank pur-

suant to a credit arrangement; the feathers were

consigned to the bank as owner and it paid the draft

for purchase price, transferred the bill of lading to

the importers and took in exchange therefor a

*' trust receipt"; the importers received the goods

to be sold and accounted for and the proceeds to be

applied in repa^Tiient of the money advanced by the

bank.

In the opinion the Court said:

''The bills of lading un^er which the goods
Avere shipped consigned the goods to the Sover-

eign Bank of Canada. When they arrived in

Kew York, and the drafts accompanj-ing the

bills had been paid, the Sovereign Bank of Can-
ada had the legal title to the goods. When it

authorized the delivery of the goods to the firm

of Cadenas & Coe, it took trust receipts which,

by express agreement, retained the title to the



g 27

goods and their proceeds in the Sovereign Bank
of Canada."

Charavav & Bodvin vs. New York Silk Mfg.
Co., 170 Fed. 919—Circuit Court, S. D.
New York—Affirms a referee's Eeport.

Syllabus.

''A bank which advances money or credit for
the purchase of goods for unport, taking the
bills of lading in its own name, becomes the
legal owner of the goods, but it^ title is not an
absolute but only a security title. If it permits
the importer to take the goods on signing a
trust, and subject to the order of the bank un-
til its advances are paid, the transaction is not
a conditional sale, but one for security only,

and, where the bank reclaims the property and
sells it as authorized by the trust receipts, the

debt is not thereby canceled, but the bank may
recover any deficiency remaining."

In re Cattus, 183 Fed. 733—C. C. A. Second
Circuit.

In this case, Ward, Circuit Judge, said:

"In this case the bank had accepted drafts to

the amount of some £5,000, had delivered the

bills of lading for most of the goods to Cattus

against his trust receipts before his adjudica-

tion as a bankrupt, and still has in its hands
bills of lading for other goods not so delivered."

And further, after quoting the trust receipt:

"The structure of the instrument indicates

that it has grown gradually, being altered to

meet new exigencies, just as we find in many
commercial documents like charter-parties, mas-

ter's drafts, and riders on policies of fire and

marine insurance in artistic and inconsistent

provisions. This trust receipt contains clauses

some of which describe the right of the banker

in the goods as property or title and others as

a lien. But the inconsistency is apparent

rather than real, because, as Judge Hough



28

pointed out in the court below, it admits easilv

of division into two parts: First, an acknowl-
edgment that the bankers are owners until pay-
ment of the acceptance for the purchase price
of the specific goods and thereafter they are
lienors for any other balance of indebtedness
due from the l)ankrupts, however arising. In-
asmuch as the proceeds of all the goods as well

as all the goods in specie now in the hands of
the trustee and of the banker are insufficient

to pay the acceptance for the price of the spe-
cific goods covered by the bills of lading at-

tached to the acceptances, we need not consider
the clauses of the trust receipt relating to liens

for general indebtedness or determine whether
such pledge or lien would be good against the

trustee.

''The purpose of the parties, describe the

trust receipt as you will, was to keep the title

to the goods in the bankers until their accep-
tances for the price of the goods were paid.

The courts without always defining exactly
what the relation between the parties is or
always defining it in the same way, still are
astute to protect the rights of the banker in such
case. Moors vs. Kidder, 106 N. Y. 32, 12 N. E.
818; Drexel vs. Pease, 133 N. Y. 129, 30 N. E.

732; National Bank vs. Rogers, 166 N. Y. 380,

59 N. E. 922 ; Moors vs. Drurv, 186 Mass. 424,

71 N. E. 810; New Haven Wire Cases, 57 Conn.
352, 18 Atl. 266, 5 L. R. A. 300."

In re Shulman, 206 Fed. 129

.

This case makes a clear distinction between a

trust receipt given by an owner whereby he agrees

to hold the goods as security for a debt due to a

bank, and a case where title is vested in the bank;

by reference to the Century Throwing Co. case, 192

Fed. 252, it recognizes the authority of Judge
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Gray's decision as applicable to a case where the

bank by virtue of bills of lading takes title to the

goods.

In re Dunlap Carpet Co., 206 Fed. 731:

In this case goods were purchased in a foreign

country on credit extended to a bank and shipped

consigned to the bank ; on arrival the bills of lading

were endorsed and delivered to the importer and it

received possession of the goods giving a trust re-

ceipt by the terms of which title was retained in the

bank, but the importer was authorized to sell the

goods on credit and did so ; without having paid the

selling price the vendee became a bankrupt; the

importer made a claim against the bankrupt's es-

tate and received a dividend thereon and then as-

signed to claim for the balance thereof and its as-

signee received a second dividend ; thereafter within

the time for presenting claims against the estate,

the bank made a claim for the same debt, which was

contested by the importer's assignee. The Court

held that the importer had not acquired title to the

goods, therefore the bank was the true owner of the

claim and not estopped by the previous presentation

and assignment thereof, by the importer.

Vaughn v. Massachusetts Hide Corporation,
209 Fed. 667.

This case, in a general way, supports and adds

weight to the authorities affirming the banker's title

under a trust receipt, but is not of any particular

value in our case; it is too complicated by special
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agreements and conditions and rights of numerous

parties.

Assets Realization Co. v. Sovereign Bank, 210

Fed. 15&—Decision by C. C. A., Third Cir-

cuit. Opinion by Judge Gray.

This is an excellent authority in point.

Syllabus.

A bank having furnished money or credit with

which w^ool was imported from Russia, taking bills

of lading in its own name and usual trust receipts,

continued to be the owner when the wool was sold

by the importer until title passed to the purchaser,

who thereafter became a bankrupt, and then was

the owner of the account for the purchase price.

Held, that the bank alone was entitled to prove the

claim for the price against the estate of the bank-

rupt purchaser, of which right it was not deprived

by the fact that a claim was filed by the importer,

and after payment of a dividend thereon was as-

signed to another whose claim would be expunged.

In re Killian Mfg. Co., 209 Fed. 498; affirmed
by the C. C. A., Third Circuit, in Roth v.

Smith, 215 Fed. 82.

These cases follow The Thrownig Co. case, 197

Fed. 252, and hold that where the importer became

bankrupt, the banker's title under a trust receipt is

superior to that of the trustee of the bankrupt es-

tate.

In re Ricliheimer, 221 Fed. 16—Decision bv
C. C. A. Seventh Circuit.

This is an adverse decision; the Court held that

the effect and validity of the banker's title was
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governed, not b}^ the general commercial law, apart

from the local law, but by the local law, as the

ownership and transfer of and liens upon personal

property which has come within a state are subject

to and controlled by the policy adopted by such

state.

In re Marks & Co., 222 Fed. 52—Decision by
C. C. A., Second Circuit.

This was a bankruptcy case in which trust receipt

transactions gave rise to the questions litigated.

The trustee of the bankrupt estate contended that

the documents and conduct of the parties consti-

tuted a chattel mortgage upon the goods, which was

void as to creditors because not filed as required by

the Lien Law of New York, and that "the whole

thing was a sham. Answering this contention the

Court said:

"We do not concur in this view at all. The
plain intention of the parties was that title to

the goods should remain in the bankers until

they were reimbursed for paying the price of

them to the seller. * * * The subject has
been so fully considered both in this Circuit and
in the Third Circuit, that we shall do no more
than refer to the decisions. Charavay & Bod-
vin Co. vs. York Silk Co. (C.C), 170 Fed. 819;
In re Cattus, 183 Fed. 733, 106 C. C. A. 171;
Century Throwing Co. vs. Muller, 197 Fed. 252
(116 C. C. A. 614) ; In re Killian Mfg. Co.
(D. C), 209 Fed. 498; Assets Realization Co. vs.

Bank, 210 Fed. 156, 126 C. C. A. 662."

In re Bettman-Johnson Co., 250 Fed. 657

—

Decision by C. C. A., Sixth Circuit.

This is another adverse decision.
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SyUahus.

''Contracts of conditional sales are good as

between the parties, though not recorded; but,

unless Gen. Code Ohio, sec. 8568, is complied

with, the rights of the seller are inferior to those

of creditors, who have fastened upon the prop-

erty by some specific lien.

"The appointment of a receiver, who took

charge of the property of an Ohio manufac-
turer, including that which had been delivered

under a trust receipt, which was neither verified

nor filed as required by Gen. Code Ohio. sec.

8568. fastens the claims of creditors upon it as

effectually as though the creditors had seized

the same imder attachment or lew of execu-

tion."

If these apparently adverse decisions shall be

cited against us, we can rely that in this case we are

not confronted with any rights of creditors, bona

fide purchasers or conflicting local statutes; and

they are, in effect, overruled by the Supreme Court

in the following case:

Com. Nat. Bank vs. Canal-Louisiana B. & T.

Co., 239 IT. S. 520, 60 L. Ed. 417.

In this case the controversy was between two

banks, each claiming ownership of cotton in the cus-

tody of the trustee of a bankrupt's estate. The

bankrupt had pledged the cotton as security for ad-

vances of money to the Canal-Louisiana Bank, by

delivery of bills of lading representing the cotton,

and had obtained possession of the bills of lading,

giving in exchange a trust receipt, and having those

documents, obtained possession of the cotton and
stored it, taking negotiable warehouse receipts
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therefor; the warehouse receipts were then pledged

to the Commercial National Bank as security for

additional money ; the bankrupts next obtained pos-

session of the warehouse receipts, giving in ex-

change a trust receipt. So that the two contending

banks were pledgees of the same property, each

having a trust receipt as its muniment of title ; and

to determine which should prevail over the other

was the task undertaken by the Courts. If the

principle controlling the decisions in the Rich-

heimer and Bettman-Johnson Co. cases had been

applied, the cotton might have been awarded to the

trustee in bankruptcy, who had possession of part

of it. The District Court, however, gave its deci-

sion in favor of the elder pledgee-holder of the trust

receipt taken in exchange for the bills of lading

(205 Fed. 568) ; and that decision was affirmed by

the C. C. A. (211 Fed. 337). The Supreme Court

reversed the lower courts and gave the cotton to the

latest victim of the bankrupt's fraudulent practices.

The importance of this case is in the fact that the

Supreme Court sanctioned the rulings in the case

hereinbefore cited. In the opinion Mr. Justice

Hughes said:

"We assume that under the jurisprudence of
Louisiana the transaction between Dreul &
Company and the Canal-Louisiana Bank (de-
scribed by the bank as a pledge), created rights
in the bank in the nature of ownership for the
purpose of securing its advances (Rev. Stats.

(La.) 2482; Civil Code, arts. 3157, 3158, 3170,

3173 ; Fidelity & D. Co. vs. Johnston, 117 La. 880,

889, 42 So. 357; Act 94 of 1912 (Uniform Bills
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of Lading Act), #32) : and that when the Ca-
nal-Louisiana Bank intrusted the bills of lading
to Dreuil & Company for the purposes de-

scribed in the trust receipts, given to that bank,
it could still assert its title as against Dreuil &
Company and their trustees in bankruptcy.
See Clark vs. Iselin, 21 Wall. 360, 368, 22 L. Ed.
568, 571; Re E. Reboulin Fils & Co., 165 Fed.
245; Charavav vs. York Silk Mfg. Co., 170
Fed. 819; Re Cattus, 106 C. C. A. 171, 183 Fed.
733; Century Throwing Co. vs. Muller, 116
C. C. A. 614, 197 Fed. 252; Re Dunlap Carpet
Co., 206 Fed. 726: Assets Realization Co. vs.

Sovereign Bank, 126 C. C. A. 662, 210 Fed.
156 ; Moors vs. Kidder, 106 N. Y. 32, 12 X. E.

818; Drexel vs. Pease, 133 N. Y. 129, 30 N. E.

732 ; Moors vs. W^Tnan, 146 Mass. 60, 15 N. E.

104; Moors vs. Drurv, 186 Mass. 424, 71

K E. 810: Hamilton vs. Billincrton, 163 Pa.
76, 43 Am. St. Rep. 780, 29 Atl. 904; Williston,

Sales, #437. No question is presented as to

the effect, in the light of the L^niform Bills of

Lading Act passed in Louisiana in 1912 (Act
94), of an attempted negotiation by Dreuil &
Company of the bills of lading contrary to the

terms of the trust receipts. See Roland M.
Baker Co. vs. Brown, 214 Mass. 196, 203, 100

N. E. 1025. The bills of lading were not nego-

tiated; they served their purpose, being sur-

rendered to the railroad company on the de-

livery of the goods to Dreuil & Company. The
transactions with the 'pickery' are not material

to the question to be decided. Dreuil & Com-
pany having obtained ])ossession of the cotton,

as we contemplated, placed it in store, and the

question is as to the effect of the negotiation

of the warehouse receipts to the Commercial
Bank."..
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